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Benjamin  Adams  vs.  Alpheus  Hall  and  Cha&les  CooTWtex.  GBAsMnj, 

That  an  action  of  Tretpaa  upon  the  sixth  section  of  the  statute  to  prevent  trespass-  " 

•s  will  not  fie  against  two]»eparate  owners  of  dogs  for  the  injur/  done  by  them 
jointly.    . 

This  was  an  action  of  Trespass,  in  which  the  Plaintiff  de- 
clared against  the  defendants,  jointly,  for  that  two  dogs  of  the 
defendants  worried  and  killed  the  sheep  of  the  plaintiff.  The 
action  was  predicated  upon  the  sixth  section  of  an  act  entitled 
"an  act  more  effectually  to  prevent  trespasses  in  certain  cases." 
The  defendants  pleaded  not  guilty,  and  issue  was  joined  to  the 
country.  It  appears,  by  the  exceptions  allowed  by  the  judges  of 
the  County  Court  on  the  trial  of  said  action,  that  the  plaintiff's 
testimony  tended  to'show,  not  that  the  defendants  were  joint  own- 
ers of  the  two  dogs,  but  that  Hall  was  the  separate  owner  of  one 
of  them,  and  that  Cootwire  was  the  separate  owner  of  the  other, 
and  for  want  of  some  testimony  tending  to  show  a  joint  ownership,  a 
non-suit  was  ordered  by  theCourt.  Exceptions  were  taken  to  this 
decision,  and  allowed,  and  the  cause  was  removed  to  this  Court 
for  a  hearing  upon  the  exceptions,  accompanied  with  a  motion  to 
set  aside  the  non-suit,  and  grant  a  new  trial. 

Mr*  AUen,for  the  plaintiff,  contended  that  the  nonsuit  ought 
not  to  have  been  ordered. 

1st.  In  the  action  of  Tresspass,  if  too  many  are  made  defend* 
ants,  the  plaintiff  must  recover  against  as  many  as  he  can  prove 
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Grato-Isle,  to  be  guilty ;  and  the  rest  may  be  acquitted.    3  East's  Rep.  62, 
18.9. '    Govet  vs.  Radnidge  et  al. 

Adams  2d.  The  evidence  is  sufficient  to  support  the  action  against 
Half'*;  al  b0^  defendants;  because,  the  damage  being  entire,  the  action 
ought  la  be  so  too.  If  two  are  concerned  in  committing  a  Tres- 
pass upon  the  property  or  person  of  another,  no  objection  can  be 
-raised  to  their  being  joined  in  an  action  for  the  recovery  of  dam- 
ages. If  two  shall  atone  and  the  same  time  beat  another,  whereby 
he  shall  receive  a  single  and  entire  injury,the  action  will  lie  against 
both,  on  the  ground  that  the  damage  is  entire.  If  by  the  negligence 
of  two  persons,  they  shall  suffer  their  dogs  to  do  single  and  entire 
injury  to  the  property  of  another*  I  see  no  reason  why  the  action 
will  not  lie  against  both.  2  Sound.  117,  c. — Cowp.  612,  Rex 
vs.  Clark.  t 

What  injury  can  arise  from  the  joinder  of  action  in  this  case  ? 
If  separate  actions  should  be  brought,  the  damages  would  be  en- 
tire ;  and  one  satisfaction  would  be  a  satisfaction  as  to  both,  except 
that  two  bills  of  cost  could  be  collected.  What  good  objection, 
then,  can  there  be  to  the  joining  of  both  in  the  same  action  ?  It 
would  lessen  the  number  of  suits,  and  curtail  expenses  and  costs. 

,  J.  C.  Thompson,  for  the.defendants.  This  was  an  action  of 
trespass  to  recover  damages  for  an  injury  done  to  sheep  by  two  dogs 
owned  by  defendants  jointly.  Evidence  was  offered  to  prove, 
that  each  defendant  owned  one  dog,  and  that  the  two  dogs  were, 
at  one  and  the  same  time,  jointly  concerned  in  killing  the  sheep. 

1.  The  defendant,fla/Z,  contends  that  the  evidence  offered  was. 
improper,  because  it  did  not  lend  to  prove  the  declaration. 

2.  The  defendants  could  not  be  jointly  liable  unless  they  were 
joint  owners  of  the  dogs,  or  were  jointly  concerned  in  procuring 

or  permitting  the  injury. 

3.  One  man  cannot  be  made  liable  for  an  injury  done  by 
another  man's  dog,  unless  he  has  some  agency  in  effecting  the 
injury  ;  and  this  agency  cannot  be  presumed  from  any  thing  but 
the  fact  that  he  has  a  property  in  the  dog. — 2  Con.  Rep.  206* 
Russell  vs.  Hawkins  et  al.  The  statute  changes  the  remedy  from 
Case  to  Trespass.  If  the  action  were  Case,  could  the  neglect  of 
one  defendant,  in  not  restraining  his  dog,  be  the  neglect  of  the 
other?.  Or  could  either  be  responsible  for  the  neglect  of  the 
other?  Two  men  could  not  be  jointly  liable  for  the  joint  act  of 
their  respective  servants,  much  less  their  dogs. 

Hutchinson,  J.  delivered  the  opinion  of  the  court.  If  the 
testimony  adduced  by  the  plaintiff  on  trial  was  of  a  character 
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adapted  to  the  issue,  so  that  gaining  credit  with  the  jury,  it  would  *5]$£^?*, 
entitle  the  plaintiff  to  a  verdict,  then  the  nonsuit  must  be  set  aside      *%»• 
and  a  new  trial  granted.    If  otherwise,  the  nonsuit  must  stand.  Adams  ~ 

The  section  of  the  statute,  upon  which  this  action  is  founded,  H*iwi<* 
reads  as  follows,  to  wit :  "If  any  sheep  shall  be  worried,  wounded 
"  or  killed  by  any  dbg  or  dogs,  within  this  state,  the  owner  or 
"  keeper  of  such  dog  or  dogs  shall  pay  to  the  owner  or  owners 
"  of  such  sheep,  so  'worried,  wounded  or  killed,  just  damages,  to 
**  be  recovered  by  action  of  trespass,  founded  on  this  statute,  to- 
u  gether  with  costs,  before  any  court  proper  to  try  the  same." 

As  this  action  would  not  lie  at  all  for  the  mere  act  of  the  dogs, 
without  the  act  was  procured  or  occasioned  by  the  defendants,  but 
the  action  must  have  been  Case,  alleging  that  the  dogs  were  accus- 
tomed to  bite,  and  that  known  to  the  defendants,  it  becomes  im- 
portant to  ascertain  upon  what  the  liability  depends,  by  the  ex- 
press provisions  of  the  statute.     And  it  appears  very  plain,  that 
two  things  must  concur  to  render  any  man  liable  to  this  action  of 
trespass.      1st.  There  must  have  been  a  worrying,  wounding  or 
killing  of  sheep,  or  of  a  sheep,  by  sotae  dog  or  dogs;  and  2d. 
the  man  charged  with  the  payment  of  the  damage  must    be 
either  the  owner  or  keeper  of  the  dog  or  dogs  that  do  the  mischief. 
This  is  correct  and  proper :  for  men  who  own,  or  keep  and  have 
the  care  of  dogs,  should  own  and  keep  such  as  will  not  do  mis- 
chief of  this  kind,  or  so  keep  and  take  care  of  them  as  wholly  to 
prevent  such  mischief.    Being  owner  or  keeper  has  an  equal  ten* 
dency  to  create  the  liability.     The  defendants,  in  this  case,  are 
charged  as  being  owners  of  the  two  dogs  that  acted  together  in  kil- 
ling the  plaintiff's  sheep.     But  it  came  out  in  testimony  that  they 
were  not  joint  owners,  but  each  owned  separately.    Hall  was  un- 
der no  obligation  to  keep  the  other  defendant's  dog  from  killing 
sheep ;  nor  vice  versa.    Then,  shall  each  become  liable  for  the 
injury  done  by  the  other's  dog,  merely  because  the  dogs,  without 
the  knowledge  or  consent  of  the  owners,  did  the  mischief  in  com- 
pany? We  think  not.    If  two  men,  having  separate  servants,  sep- 
arately send  them  to  dox>ne  and  the  same  thing,  and  they,  in  doing 
it,  occasion  an  injury  to  any  one  for  which  their  masters  would  be 
liable,  they  would  be  jointly  liable,  by  reason  of  their  sending  them 
to  act  jointly.    But  they  would  not  be  liable  either  jointly  or  sev- 
erally, for  trespasses  done  by  their  servants  when  not  in  their  mas- 
ters9 business.     Nor  would  they  be  jointly  liable,  if  the  servants 
bad  been  sent  each  to  do  his  master's  separate  business.    If 
they  were  to  be  charged  otherwise  than  thus,  by  reason  of  any  ex- 
press statute,  they  must  be  brought  within  the  express  provisions 
of  such  statute. 
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<^^J*»     At  common  law  a  man  may  keep  a  dog  or  dogs  with  impunity, 

1829-      so  long  as  he  does  not  know  that  they  are  accustomed  to  bite,  of 

Adams    do  mischief.    If  he  keep  them  after  he  possesses  such  knowledge, 

RaiTff  qL  he  is  liable  for  the  consequences  in  an  action  on  the  case.    If  two 

were  partners  in  the  keeping  of  the  dog  or  dogs^hus  accustomed 

to  bite,with  their  knowledge,  they  would  be  jointly  liable.  v 

But  an  action  of  trespass  is  here  brought,  not  for  damage  which 
the  defendants  did  by  setting  their  dogs  to  worry  the  plaintiff* 
sheep,  but  for  the  worrying  and  killing  by  the  dogs,  without  any 
blame  on  the  part  of  the  defendants*    The  action  is  brought  upon 
the  statute  ;  and  would  not  lie  at  the  common  law  :  nor  can  it  be 
sustained  unless  the  defendants  are  brought  within  the  provisions 
of  the  statute.    They  are  charged  with  being  owners  of  these 
dogs.    And  the  charge  is  well  enough  ;  for  they  might  be  joint 
owners.    But  the  charge,  is  not  maintained  by  showing  each  to 
be  the  separate  owner  of  one  dog.     Nor  is  this  a  case  in  which 
one  might  be  charged  and  the  other  not.    There  is  no  rule  of  law 
to  fasten  the  liability  upon  either,  in  preference  to  the  other.— 
They  both  stand  alike  in  every  respect.  Either,  sued  separately, 
might  be  liable  s  for  the  charge  that  he  was  owner  of  the  dogs 
would  be  true  as  to  one  at  least,  and  that  would  render  him  liable 
for  the  injury*    But  the  charge,  that  both  were  owners  of  the  dogs, 
was  not  proved  by  the  plaintiff's  testimony,  allowing  it  all  to  be 
true.    The  case  cited  from  2d  Conn.  Rep.  is  exactly  and  fully 
in  point  to  support  this  nonsuit. 

While  the  nonimportation  act  of  the  United  States  was  in  force, 
it  rendered  the  owner  of  goods  imported  liable  to  pay  to  the  United 
States  three  times  their  value.  It  was  very  common  for  the  same 
vessel  or  vehicle  to  bring,  at  the  same  time,many  packages,of  which 
each  had  a  separate  owner,  who  of  course  forfeited  the  treble  val- 
ue. But  it  was  never  supposed  that  all  those  separate  owners 
could  be  made  jointly  liable  for  the  treble  value  of  all  these  goods) 
nor  could  such  an  action  ever  have  lived  through  any  Court.— 
This  is  the  very  case  before  us.  In  designating  the  person  liable, 
in  either  case,  we  must  find  the  owner*.  If  we  would  charge 
more  than  one  defendant,  we  must  find  joint  owners.  As  the 
plaintiff  has  not  done  this,  the  judgment  of  nonsuit  must  be  affirm* 
ed  with  cost* 

H.  Allen,  for  plaintiff. 

/.  C.  Thompson,  for  defendants* 
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Seymour  Skixick  t».  Horatio  G.  Munson.  j£E££; 


That  the  plaintiff  cannot  recover  the  amount  of  a  money  pledge,  till  he  has  discharg- 
ed the  claim  for  which  the  pledge  was  made,  though  the  defendant  had  neglected 
and  refused  to  pay  the  same  at  the  time  stipulated. 

.    The  facts  in  this  case  sufficiently  appear  from  the  following 
opinion  of  the  Court,  pronounced  by 

Hutchinson,  J.  This  is  the  same  action  in  which  a  new  trial 
was  granted  by  this  Court  in  January,  1826,  (See  the  report  of 
that  decision  in  2d  Aik.  Rep.  150.)  There  has  since  been  a 
trial  in  the  County  Court,  and  a  verdict  for  the  defendant,  and 
exceptions  taken  by  the  plaintiff,  and  the  cause  again  is  brought 
up  on  a  motion  for  a  new  trial  founded  on  those  exceptions.— 
The  facts  disclosed  in  these  and  the  former  exceptions  are  nearly 
the  same  in  general.  In  two  particulars  they  are  said  to  differ* 
1st.  The  former  exceptions  state  that  any  balance  in  the  hands 
of  the  defendant,  Oct.  7, 1 82 1  ,was,  by  the  agreement  of  the  parties, 
to  be  applied  by  him  in  payment  of  those  demands,  on  which  he 
had  signed  as  surety  for  the  plaintiff.  The  present  exceptions, 
in  reference  to  the  same  balance,  state,  that  the  defendant  promis- 
ed he  would,  on  said  7th  day  of  October,  pay  the  same  to  the 
creditors,  to  whom  he  was  so  bolden  by  signing  in  behalf  of  the 
plaintiff  Upon  comparing  these  expressions  we  discover  no  dif- 
ference in  their  legal  import.  By  each  the  defendant  was  bound 
to  the  same  thing. 

The  second  difference  contended  for  by  the  plaintiff's  counsel 
is,  that  the  former  exceptions  state  the  defendant's  neglect,  mere- 
ly, to  perform  that  undertaking,  while  these  now  under  consider- 
ation state  the  same  neglect,  and  superadd,  that  he,  in  the  month 
of  February,  1822,  declared  to  the  plaintiff,  that  he  never  would 
pay  over  said  balance  to  said  creditors  as  he  had  agreed.  This 
would  be  a  very  important  distinction  between  the  two  cases,  if 
the  whole  transaction  were  confined  to  these  parties  only, and  third 
persons  had  no  power  over  the  defendant  to  compel  payment.— 
But  that  is  not  the  case.  The  creditors,  to  whom  the  defendant 
had  signed,  could  sue  him  any  day,  and  compel  him  to  that  pay- 
ment, which,  as  relates  to  the  plaintiff,  he  thus  refused.  And,  the 
property  being  originally  placed  in  the  hands  of  the  defendant  for 
his  indemnity  against  the  notes  he  thus  signed  to  the  creditors  of 
the  plaintiff,  that  liability  must  be  taken  away  by  the  plaintiff,  and 
notice  that  it  is  so  given  the  defendant,  before  the  plaintiff  can 
call  the  pledge  out  of  the  defendant's  bands.  As  the  defendant  was 
holdentopay  over  the  balance  by  a  given  time,  to  wit,  Oct.  7th,  his 
aeglect  and  refusal  were  alike  improper ;  but  they  equally  left  the 
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defendant  liable  to  be  sued  by  the  creditors  on  the  notes  be  bad 
signed  for  the  plaintiff.  Under  all  the  connected  circumstances, 
therefore,  of  the  case  reported,  and  the  same  case,  arising  on  the 
new  exceptions,  the  rights  and  liabilities  of  these  parties  are  the 
same  in  each  case,  and  the  decision  in  the  Report  may  well  govern 
the  case  now.  But,  if  that  decision  were  not  known,  we  are  all 
satisfied  with  the  result  to  which  we  have  arrived,  which  is,  that 
the  judgment  of  the  County  Court  be  affirmed. 

Mr.  Bates,  for  plaintiff. 

Mr.  Phelps,  for  defendant. 

Note.  After  the  above  judgment  was  announced,  Mr.  Bates,  for  the  plaintiff, 
made  a  formal  written  motion  that  the  costs  in  this  unit  should  be  deducted  from  a 
larger  sum  in  costs,  decreed  for  said  Munson  to  pay  to  said  Sellickf  in  a  suit  in  chan- 
cery decided  in  this  court  in  1828.  The  counsel  for  Miauon  objected  on  account  of 
their  lien  upon  the  costs  in  diia  suit.  The  Court  asked  the  plaintiff's  counsel  if  they 
objected  to  the  support  of  this  lien,  after  the  decision  of  Chipman  et  al  vb.  Heart  ?— 
They  answered  they  had  none.  The  costs  were  then  taxed  ;  the  amount  of  the  Uep 
ascertained  and  deducted,  and  the  remainder  directed  to  be  offset  against  so  much  of 
the  cost  Seltick  had  recovered  in  the  Chancerv  suit. 


William  Lampson  and  Amos  W.  Barnum  vs.  The  Town  or 
NeIv-Haven,  (In  Chancery.) 

That  a  town  can  give  no  title  to  the  glebe  land,  in  such  town,  except  by  a  lease  with 
annual  rent,  as  pointed  out  by  the  statute. 

That  where  a  conveyance  was  made,  and  note  received  for  the  consideration  money, 
and  that  secured  by  a  mortgage  of  this  and  other  lands,  this  Court  grants'  such 
relief  as  equity  requires,  to  set  both  parties  bock,  to  put  their  contract  into  such 
form  as  the  law  will  sanction. 

This  cause  was  set  down  for  a  hearing  upon  an  amended  bill, 
and  the  answer  of  the  respondents,  and  a  traverse  to  that  answer* 

The  substance  of  the  amended  bill,  in  the  case  was.  That  the 
town  of  New  Haven,  on  the  20th  of  March,  1807,  executed  a 
conveyance  of  the  glebe  lot  in  that  town  to  William  Lampson, 
for  a  time  as  long  as  water  runs  and  grass  grows,  and  received 
therefor  his  promissory  note  for  fifteen  hundred  dollars,  payable 
on  or  before  one  hundred  years  from  date,  with  interest  annually ; 
That,  to  secure  the  payment  of  the  said  note,  the  said  Lampson 
mortgaged  the  same  lot,  and  another  lot,  called  the  Bird  lot, 
which  he  had  previously  owned,  of  an  equal,  or  greater  value,  be* 
lieving,  that,  on  the  payment  of  the  note,  he  should  acquire  a  good 
title  to  the  glebe  lot.  There  was  also  a  provision,  on  the  part 
of  the  town  to  indemnify  Lampson  in  case  he  should  be  ejected. 
Lampson  took  possession  and  paid  rents,  until  2d  December,  18 16, 
when  it  was  agreed  between  him  and  theselect-men,tbathe  should 
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quit-claim  both  lots  to  the  town,  and  take  a  lease  of  both,  similar    j^£*' 
to  the  first  lease,and  then  execute  a  new  note  like  the  other. and  _^- 
mortgage  both  lots  to  secure  the  payment.     Lampson  executed  Lampaon^a/. 
the  writings,  on  his  part,  according  to  the  agreement ;  but  by  some  Ncw!Haven. 
mistake,  the  lot,  called  the  Bird  lot,    was  omitted  in  the  lease 
to  him.     Ijampson  continued  to  occupy  both  lots  and  pay   rent, 
till  Dec.  8,  1817,  when  he  sold  to  Barnum,  with  warranty,  for 
$1000,  which  was  principally  for  a  debt  due  Barnutn.    Barnum 
occupied  and  paid  interest,   till  1st  May,  1819,  when,  believing 
the  writings  void,  and  that  it  was  a  mistake  or  deception,  that  the 
Bird    lot  was  not  in  the  lease,  and  being  sued  by  the  town,  he 
cited  Lampson  to  defend;  but  no  defence  was  made,  and  the 
town  ejected  him.    The  bill  concluded  by  praying  relief. 

The  town  of  New  Haven  by  their  agent,  Jonathan  Hoyt,  put  in 
their  answer;  in  which  they  set  forth  that,  in  the  year  1805,  one 
Hosea  Bacon  was  in  possession  of  this  lot,  and  had  made  divers 
improvements  and  betterments  upon  it;  and,  in  1807,  said  Lamp- 
son  requested  the  town  to  pay  Bacon  for  his  betterments,  and 
lease  the  lot  to  him,  Lampson,  offering  to  give  a  rent  of  $90  a 
year — That  the  town  complied  with  his  request,  and  paid  Bacon 
for  his  betterments,  be.  $466,66  ;  and  then  conveyed  to  Lamp- 
son,  as  set  forth  in  the  bill,  taking  of  him  the  note  and  mortgage 
security  of  the  two  lots  as  set  forth  in  the  bill — That  the  rent,  or 
interest,  was  not  paid,  and  the  defendants  brought  their  writ  of 
ejectment,  and  obtained  a  decree  of  foreclosure — That  after  this,, 
Lampson  proposed  to  relinquish  the  lot,  called  the  Bird  lot,  for 
the  depreciation  of  the  glebe  lot,  and  take  a  new  lease  of  the 
glebe  lot,  and  give  back  a  similar  note  as  the  other,  and  mort- 
gage the  lot  as  security — That  this  was  done  in  December,  1816. 
The  answer  admitted  the  conveyance  from  Lampson  to  Barnumf 
and  the  action  of  ejectment,  against  Lampson  and  Barnum,  men- 
tioned in  the  bill,  The  answer  further  stated  that  Bacon  offered 
sixty  dollars  a  year  rent  for  this  lot :  also,  that  both  lots  were  worth 
no  more  than  the  glebe  lot  was  worth  in  the  outset,  whether  the 
value  of  the  land,  or  the  value  of  the  use,  be  considered. 

The  counsel  for  the  Orators,  referred  to  the  following  authorities, 
but  did  not  read  ail  of  them. — D.  Chip.  Rep,  369.  Bush  vs. 
Whitney. — 1  Fonb.  116  to  120. — Mos.  364,  Lansdovm  vs. 
Lansdovm.— 2  P.  Will.  31 $,  Pusey  vs.  Detbouvrie— 2  P.  Witt. 
151,  Uvedale  vs.  Halfpenny.— 2  Atk.  691,  Puilenvs.  Read.— 
1  Mad.  60,  51,  73,  75,  268.— 1  Ves.  126,  Bingham  vs.  Bing- 
ham.—5  Con.  Rep.  468,  Watson  etal  vs.  Witts.— 3  Day's  Rep. 
402,  MCall  et  al.  vs.  M  Call.— Cooper,  308,  Edtvards  vs. 
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jS?™*'    MLacy.— 8  Com,  Dig.  867.— U  Johns.  601,  Lyon  etalr*. 
'wit*?'    Brockway  et  al. — 2  Johns.  Ch.  Ca.  685. 


vs.      '      The  Counsel  for  the  Respondents,  cited  1  Johns.  Ch.  213, 
Ne^-Haven.  Bumpers  vs#  -pinner.— %  id.  519,  Abbot  vs.  Allen.— 5  id.  29, 
Chesterman  vs.  Gardner. — 5  Con.  i?ep.  528,  Barkhamsteadys. 
Case 

Hutchinson,  Ch.  after  stating  die  case,  announced  the  decree 
of  die  Court.  The  conveyance  from  the  select-men  toLampson 
may  operate  as  a  license  for  Lampson  to  occupy,  so  as  not  to 
leave  him  a  trespasser  upon  the  town ;  but  as  a  conveyance  of 
the  land,for  which  it  was  intended, is  void,both  upon  principle  and 
authority.  The  town  had  no  other  right  to  these  lands,  than  to 
lease  them  out,  upon  an  annual  rent,  as  directed  by  the  statute.—* 
The  annual  rents  they  might,  and  must,  appropriate  for  the  sup- 
port of  schools :  but,  they  have  no  right  to  anticipate  the  future 
rents,  or,  in  other  words,seIl  the  land,  and  receive  the  pay  for  the 
same  to  the  injury  of  the  future  generations,  that  may  inhabit  the 
town.  If  they  take  proper  care  to  secure  and  collect  the  yearly 
accruing  rents,  they  derive  the  benefit  of  the  same  in  support  of 
their  schools;  otherwise,  all  the  avails  await  the  use  of  those  in 
future,  who  will  take  the  proper  care.  In  short,  the  town  have 
no  right  to  these  lands  but  what  is  given  by  the  statute ;  and,  if  they 
exercise  any  right,  they  must  exercise  the  same  according  to  the 
statute,or  their  doings  are  void.  This  doctrine  is  fully  established, 
by  this  court,  in  the  case  cited  from  Chipman's  Reports. 

In  the  present  case,  instead  of  giving  a  lease  requiring  the  pay- 
ment of  a  yearly  rent,  the  select-men  gave  a  conveyance,  to  exist 
as  long  as  water  runs,  or  grass  grows;  which  is  as  near  forever 
as  earthly  matters  can  be;  and  received  a  note  of  $1500,  payable 
within  one  hundred  years,  and  the  interest  to  be  paid  annually.-* 
And,  to  secure  this  payment,  they  took  of  Lampson  a  mortgage  of 
this  lot,  and  another  lot  of  nearly  equal  value,  called  the  Bird  lot. 
Thus,  Lampson  must  pay  ninety  dollars  a  year  interest,  till  he  paid 
the  note.  He  might  pay  the  note  as  soon  as  he  pleased,  but  must 
pay  it  in  one  hundred  years,  or  lose  loth  lots  of  land. 

The  town,  then,  by  an  act  wholly  unauthorized,made  large  pro- 
visions for  schooling,  for  about  three  generations,  but  took  no  pro- 
per care  for  those  that  should  come  afterwards.  Very  especial 
care  is,  also,  taken,  in  the  expressions  of  this  conveyance,  to  ex- 
clude every  possibility  of  construing  it  to  be  what  it  ought  to  be,  a 
lease  securing  rent,  by  inserting  a  provision  that  the  mortgage  is  the 
entire  security  for  the  rent. 
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The  select-men  mistook,  and  exceeded,their  rights  and  powers:    A£*"°*» 
and  Lampson  bought  what  they  could  not,  and  did  not,  convey.       1829.  ' 
And,  it  must  be  presumed,  that  Lampson  would  not  have  con-  Lampson  h  «f. 
tracted  to  pay  so  large  a  yearly  Tent,  forever,  as  he  virtually  con-  ^^^ 
tracted  to  pay,  for  the  time  being,  while  he  retained  the  power  to 
put  an  end  to  the  payment  of  rents,  at  any  time,  by  payment  of 
the  note.    Nor  can  h,  for  a  moment,be  presumed,  that  Lampson 
would  have  jeopardized  his  other  lot,  by  a  mortgage  to  secure  the 
payment  of  rent,  merely,  upon  die  glebe  ioU    He  must  have  sup- 
posed he  was  obtaining  a  valid  title  to  the  glebe  lot.    This  he 
could  never  realize,through  want  of  power  in  the  select-men  to  do 
what  they  undertook  to  do. 

By  the  operation  *f  the  contract  made,  and  the  rights  at  law, 
accruing  to  the  town  under  the  mortgage,  and  there  being  no 
punctual  payment  of  the  interest,  the  glebe  lot  has  gone  back  to 
the  town,  and  the  Bird  lot  has  gone  with  it. 

It  seems,however,  that  in  December,!  316,  after  a  decree  of  fore- 
closure for  non-payment  of  interest,  the  town  voted  to  reinstate 
Lampson,  where  he  was  before  the  decree  of  foreclosure,upon  his 
paying  a  certain  sum  due  for  back  interest,and  giving  a  new  note  and 
mortgage.  With  these  terms  he  complied  on  his  part.  And  the 
town  gave  a  new  conveyance  of  the  glebe  lot,  in  all  respects 
like  the  former,  and  took  die  new  note  and  mortgage  like  the  for- 
mer. But  in  this  new  arrangement,  the  town  gave  back  no  con- 
veyance of  the  Bird  1st.  And  they  say,  and  endeavor  to  prove, 
that  this  lot  was  relinquished  to  the  town  by  Lampson,  in  satis- 
faction of  the  injury  to  the  glebe  lot  by  the  bad  husbandry  of 
Lampson,  decay  of  buildings,  fences,  &c.  If  this  were  so,  the 
lot  went  from  Lampson  without  even  the  appearance  of  any  con- 
sideration. He,  assuredly,  could  have  no  motive  to  pay  the  town 
for  such  injury  to  the  glebe  lot,  when  the  same  lot  was  becoming 
Lis  own  by  the  new  purchase,  as  he,  and,  probably,  they  supposed. 
It  is  probable  the  town  might  insist  upon  this,  as  their  legal  right, 
after  the  first  decree  of  foreclosure,  and  as  equitable,  while  they 
retained  the  glebe  lot  in  its  state  of  depreciation,  through  his  fault. 

But,  that  Lampson  should  agree  thus  to  abandon  the  Bird  lot 
to  the  town,  for  the  injury  to  the  glebe  lot,  at  the  very  moment, 
when,  by  his  renewed  purchase  of  the  glebe  lot,  he  must  himself 
sustain  the  same  injury,  is  not  easily  credited.  If  he  did  so,  it 
would  be  strong  evidence  of  such  incapacity  in  him,  and  such  an 
over-reach  on  the  part  of  the  town,  as  would  nearly  or  quite,  of 
itself,  entitle  him  to  some  relief. 

But,  the  vote  of  the  town,  shown  by  the  record,  entided  Lamp- 
son,  on  making  certain  payments,  and  giving  a  new  note  and  raort- 
c 
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gage,  which  have  been  done  by  him,  to  be  re-instated  in  his  for* 
lm"  mer  position.  This  necessarily  included  the  conveyance  back 
LampsonrfaZ. t0  him  of  the  Bird  lot,  and  his  mortgaging  the  same,  with  the 
NewJlmn.  S^e  lot,  to  secure  the  payments  to  the  town.  He  did  so  mort- 
gage back  to  the  town;  and  their  receiving  such  mortgage-deed 
makes  it  a  declaration  of  their  trust,  that  they  held  the  same  in  trust 
for  Lampson,  and  now  have  no  lien  upon  it,  except  as  security 
for  the  payments  by  Lampion,  according  to  the  terms  of  the  deed. 

It  is  obvious,  that  this  new  arrangement,  this  re-purchase,  was 
all  upon  the  mistaken  notion  of  a  power  in  the  select-men  to 
make  a  sale  of  this  glebe  lot.  They,  probably,  and,  at  all  events, 
Lampson,  bad  not  then  discovered  this  want  of  power.  He  sup- 
posed he  was  in  the  way  to  obtain  a  good  title  j  while  that  which 
he  obtained  is  so  entirely  void  that  the  town  could  hold  the  land 
after  he  should  have  fully  paid  for  it :  and  his  only  remedy  would 
be  in  chancery,  to  have  his  payment  decreed  back  to  him,  or  a 
proper  lease  to  be  given,  on  such  terms  as  should  be  equitable. 

We  entertain  no  doubt  but  that,  upon  the  equity  of  the  whole 
case,  the  orators  are  entitled  to  a  decree.  The  power  of  this 
court  to  grant  relief  was  settled  in  the  over-ruling  a  demurrer  to 
this  bill,  at  some  prior  term  of  this  court. 

There  is  some  difficulty  in  fixing  upon  the  precise  terms  of  a  de- 
cree that  wiU  do  the  best  justice  in  the  case.  We  must  act  upon  the 
supposition,  that  there  has  been  no  intentional  fraud,  but  that  all 
the  proceedings  have  been  founded  on  a  mistake  of  the  powers 
of  the  select-men  :  and  he,  as  well  as  they,  might  have  taken  bet* 
ter  advice,  and  proceeded  with  more  perfect  regularity. 

The  case  requires  the  intervention  of  Commissioners,  to  take 
and  report  an  account  of  sundry  matters  to  be  described  in  their 
commission,  before  a  final  decree  can  be  perfected.  Of  course, 
the  cause  must  lie  over  to  the  next  term,  for  that  account  to  come 
in.    The  Commissioners  must  report, 

1st.  What  amount  the  town  have  received  of  Lampson  and 
Barnim  for  rents,  and  the  dates  of  such  reception. 

2d.  The  amount  and  value  of  the  rents  and  profits,  received  by 
the  town  on  both  lots,  while  in  their  possession,  and  the  dates  of 
such  reception. 

3d.  Describe  the  dilapidations  on  ihe  glebe  lot,  done  by  Lamp* 
son,  and  when  done ;  and  report  the  cost  to  repair  the  same. 

4th.  What  would  have  been  a  reasonable  rent  for  the  glebe  lot, 
each  year,  while  occupied  by  Lampson  and  Bamum,  and  the 
number  of  years,  and  the  amount. 

5th.  What  sum  would  have  made  a  reasonable  repair  of  the 
fences  upon  the  glebe  lott  when  the  town  regained  possession  of 
the  same* 
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6th.  The  present  value  of  die  repairs,  made  by  said  town,  on  'Am*** 
mch  of  said  lots,  while  they  have  held  the  possession  of  the  same.      1829. v 

Let  the  Report  bring  together  the  several  amounts,  strike  the  Umpsan  a  aL 
balance,  casting  interest  down  to  the  next  term  of  this  court.  NeW4l**«B. 

The  decree  final  then  to  be  perfected,  is  as  follows:  That  on 
the  payment  or  tender  by  said  Barnum  to  said  town  of  any  bal- 
ance then  due  them  upon  the  whole  premises,  they  shall  have  their 
election  to  execute  to  said  Barnum,  his  heirs  and  assigns,  a  per- 
petual lease  of  said  glebe  lot,  reserving  a  reasonable  annual  rent, 
with  the  right  to  re-enter  lor  the  non-payment  of  such  rent,  or  for 
waste  commited  ;  such  rem  to  be  agreed  upon  by  the  parties,  or 
decreed  by  this  Court ;  or,  on  failure  of  said  town  to  give  such  lease, 
that  they,  on  receiving  from  said  Barnum  an  acquitance  of  all 
their  liabilities  on  said  old  lease  or  conveyance,  hold  sM  glebe  lot 
under  their  own  controul,  as  though  said  conveyance  had  never 
been  made.  And  that,  in  either  case,  said  town  give  up  said  note  of 
41500  to  be  cancelled;  and  by  a  proper  deed  of  conveyance, 
quit  to  said  Barnum,  his  heirs  and  assigns,  all  the  right  of  said 
town  to  thejsaid  Bird  lot  acquired  by  either  of  said  mortgage-deeds, 
or  by  said  judgments  and  decrees  of  foreclosure  :  and,  in  case  the 
balance  of  the  account,  now  directed,  shall  be  against  said  town, 
that  they  pay  such  balance  to  said  Barnum;  and  that  there  be  a 
perpetual  injunction  upon  said  town  against  their  ever  using  said 
note  or  said  mortgage-deeds,  or  said  judgments,  or  said  decrees  of 
foreclosure,  or  any  of  them,  as  evidence  in  their  behalf,  in  any 
court  of  law  or  equity ;  and  that  said  town  pay  to  said  Barnum  the 
costs  of  this  suit. 

Hatdey  and  Bates,  for  the  orators. 

Phelps,  for  the  respondents. 


Ebenszer  Towle,  Orator,  vs.  James  Mace   and  Chables  ™]™***> 
Phelps,  Respondents.  im* 

That  A,  receiving  trust-property,  knowing  it  to  be  such,  hi  payment  of  his  own  debts, 

b  liable  to  account  for  the  same,  with  the  cettidfue  trust. 

• 

That  the  defendant,  in  rendering  his  account  of  trust-property,  ifhe  would  avail  him 
self  of  a  pledge  of  personal  property  to  secure  to  him  a  sum  of  money,  must  not 
answer  by  merely  describing  the  written  pledge  :  but  must  aver  what  sum  was  due 
to  which  the  pledge  might  attach. 

That,  mough  the  defendant  deny  the  trust  set  up  in  the  bill,  yet  ifhe  acknowledge* 
those  facts  which  show  the  trust,  the  Orator  will  be  entitled  to  bis  account. 

That  the  Trustee  is  entitled  to  have  the  oosts  and  expenses  allowed  him  of  suits  and 
an  arbitration,  expended  in  good  faith  in  the  concern  of  the  trust. 

ItaneCfeetiotirsQfiered  alto  he  has  been  ifieJM  surrender  the 
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jSH^'       The  0rator  complained  that  Mack  was  bail  for  him  in  a  certaa* 

_  _ im-  '    case  on  the  twenty  fourth  day  of  March  1819,  and  that  the  OnK 

TWie      tor,  for  his  security,  conveyed  to  him  his  farm,  containing  seventy 

Mack  rf  aL  acres  °^  ^anc^J  an<*  delivered  him  certain  stock  and  fanning  tools, 
all  in  trust  to  pay  the  demands  of  the  Orator,  for  tfhich  said 
Mackh&d  become  bail,and  to  account  with  the  orator  for  the  bal- 
ance* Also,  that  before  the  seventh  of  May  in  said  year,  Mack 
had  been  sued  as  trustee  of  said  Orator,  and,  to  secure  him  in  this 
and  the  other  matters,  the  Orator  conveyed  him  two  other  pieces 
of  land ^  in  trust,  to  sell  and  account  for,  after  this  trustee-action 
should  be  settled — That  said  Mack  gave  back  a  writing  showing 
said  trust  in  the  first  instance,  but  not  in  the  last — That  said  Mack', 
sold  said  lands  to  one  Josiah  WUbej  for  a  large  sum,  received  a 
part  of  the  pay,  and  took  his  notes  for  the  remainder.  Also,  that  he 
bad  sold  the  stock  and  farming  tools,  &c.  and  received  large  sums  of 
money  therefor — That  Mack  refused  to  account  for  this  prop  er- 
ty,  but  had  confederated  with  the  other  defendant,  Phelps  and 
conveyed  to  him  the  notes  given  by  WUber  for  the  land,  fee- 
That  both  had  been  applied  to,  but  refused  to  render  any  account 
of  the  property,  or  to  pay  the  balance  to  the  orator  ;  and  prayed 
that  they  might  be  compelled  to  render  an  account,  and  pay  hin* 
whatever  should  appear  to  be  due  to  him. 

The  respondents  severally  answered  to  this  bill  of  complaint.— * 
Mack  acknowledged  the  receiving  the  property,  but  denied  all  tho 
trust,  except  what  is  described  in  the  writing  he  gave  to  the  orator 
when  be  received  his  first  deed.  He  also  answered,  that  the  stock 
he  received  was  of  less  value  than  $150,  and  when  he  received  it, 
the  orator  executed  to  him  a  writing  which  he  attached,  as  part  of 
his  answer,  which  appeared  to  be  a  conveyance  of  the  stock  for 
the  security  of  $  1 50  received  by  the  orator  of  Mack.  He  also  at* 
tached  to  his  answer  a  schedule  of  the  monies  received  and  paid 
out  by  him.  The  defendant,  Phelps,  answered  that  he  purchas- 
ed of  Mack  certain  notes  against  WUber,  and  took  an  assignment 
'  of  a  mortgage  given  to  secure  the  payment  of  these  notes,  and  that 
he  paid  Mack  for  the  same ;  and  denied  any  knowledge  of  any 
trust  or  confidence  between  Mack  and  the  orator.  These  an- 
swers were  traversed,  and  the  testimony  taken  and  published.  At 
the  February  term  of  this  Court,  in  1828,  Mack,  considering  him- 
self liable  to  account,  so  far  as  required  by  the  writing  he  gave  the 
orator  when  he  received  the  first  deed,  submitted  to  a  decree,  that 
the  account  be  taken  without  prejudice ;  that  he  might  be  at  lib- 
erty to  contest  his  liability  to  account  with  regard  to  some  of  the 
matters  charged.  Phelps  resisted  the  account  altogether.  Therd 
was,  then,  a  hearing  as  between  hirti  and  the  orator,  upon  the  ques- 
tion of  hit  accounting* 
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Upon  the  hearing  with  regard  to  both  defendants,  the  testimo-  xp^AMt 
toy  was  referred  to  by  the  solicitors,  and  by  the   Court  in  their  o-    *  1829. 
pinibn,  with  such  correctness,  it  needs  no  recital  here.  rwie 

vs. 

Argument  for  the  Orator  against  Mr.  Phelps.  This  defend-  Mack"  ^ 
ant  admits,  in  his  answer,  bis  commencing  a  trustee -action  against 
Mack,  as  trustee  of  the  Orator,  for  his  own  debt  against  the  ora- 
tor, and  the  settlement  of  the  same.  He  admits  his  receiving  the 
WUber  notes,  8cc.  to  the  amount  claimed  by  the  orator.  His  re- 
ceipts show  he  collected  the  same.  He  denies  in  his  answer,that 
he  ever  received  any  other  property  of  said  Towle.  He  denies 
also,  that  he  had  notice,  or  knew  that  said  farm  was  conveyed  to 
said  Mack  in  trust,  to  sell  the  same,  &c.  or  that  the  said  notes  and 
mortgage  were  the  properly  of  said  complainant. 

Had  this  defendant  such  notice,  or  imformation,  as  would  put 
him  upon  enquiry  ?  It  is  not  necessary  that  he  should  have  had 
direct  and  formal  notice ;  still  less,  knowledge.  Dexter  vs.  Har- 
ris, 2  Mason,  536. 

1.  He  had  constructive  notice  from  the  record  of  the  declara- 
tion of  the  trust,  like  a  separate  defeasance  of  a  mortgage.  This 
was  recorded  the  day  of  its  date.     He  does  not  deny  knowledge 

of  the  record.  • 

2.  He  brought  a  trustee-suit  against  Mack  as  trustee  of  Towle, 
soon  after  Towh  went  away ;  which  was  settled  with  Mack  the 
16th  of  Dec.  1819,  before  the  assignment  of  any  of  the  notes. 

3.  Mack  settled  the  suit  with  Phelps  himself;  he  told  Phelps 
how  it  was.  Phelps  told  him  he  could  not  defend,  and  he  settled. 

But  how  is  the  proof  on  this  point  ? — Ebenezer  Huntington 
testifies,  that  he  was  informed  by  Charles  Phelps  and  James  Mack 
that  he  had  brought  his  action  against  said  Mack  to  recover  of  him 
a  sum  of  money  which  Phelps  pretended  was  due  to  him  from 
Towle,  and  thinks,  during  the  pendency  of  said  suit,  Phelps  in* 
formed  the  deponent  that  he  was  acquainted  with  the  way  and 
manner  in  which  Mack  received  Towle' s  property — That  Phelps 
said  the  notes  were  given  for  the  farm,  be. 

Nathan  Wyman  testifies,  that,  soon  after  the  commencement 
of  the  suit,  Charles  Phelps  vs.  Mack,  to  recover  a  debt  said  by 
Phelps  to  be  due  to  him  from  Towle,  Phelps  enquired  of  depo- 
nent respecting  MacWs  having  Towle1  s  property  in  his  hands,  and 
this  deponent  informed  Phelps  that  Mack  had  the  property  of 
Towle  in  his  hands,  and  was  agent ;  for  Mack  had. informed  this 
deponent  that  there  would  remain  in  his  hands,  of  Towle's  proper* 
ty,mor*  than  $500,  after  paying  ail  his  debts,  &c. 

Samuel  Kinsley  testifies,  that  in  December,  1820,  or  in  June, 
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Wwdba*,   1 821  f  (he  deponent  enquired  of  Phelps  why  it  was  that  some  pto* 

1829.  '    pie  in  Windham  were  unfriendly  to  Mack  in  the  Wither  case,  and 

Towie      interfered  to  prevent  a  settlement  between  them  ?     Phelps  said 

Mack  W  at.  ^at  was  hecause  Mack  had  taken  Towle*s  property  into  his  hands 

and  helped  Towie  to  run  away. 

Samuel  Arnold,  Esq.  says,  that  in  August  or  September,  1821 T 
he  called  on  Mack  for  a  settlement,  which  he  then  refused  ;  but 
said  he  had  the  three  last  of  these  notes — but  would  take  advice. 
The  deponent  called  on  him  again  in  September  or  October,  of 
the  same  year,  at  which  time  he  had  taken  advice  of  Charles 
Phelps,  Esq.  and  refused  to  account  or  settle. 

PhelpsJ  account,  not  made  out  at  the  time  of  the  dates  of  the 
several  transactions,  purports  to  have  been  entered  on  or  about 
the  1st  of  May,  1822.  It  must  have  been  made  out  to  answer 
some  purpose.  When  was  it  actually  entered  on  book?  and  for 
what  purpose  ?    It  is  entitled  to  no  credit. 

The  question  returns,  had  Phelps  such  information  upon  the 
subject  as  will  charge  him  with  the  consequences  of  notice  ?  If 
Phelps  h^d  notice  that  the  property  which  he  was  purchasing  was 
trust  property,  he  must  be  accountable  to  the  cestui  que  trust. — 

•  All  persons  coming  into  possession  of  property,  bound  by  a  trust, 
with  notice  of  the  trust,  shall  be  considered  as  trustees.  2  Mad. 
103.— Ham.  Dig.  638.— 1  Scho.  fy  Lef.  262.— 16  Vesey,  Jrt 
249,  253,  Daniel  vs.  Davison.  Though  a  purchaser  did  not 
know  of  any  incumbrance  before  be  paid  his  money,  inasmuch  as 
he  knew  it  before  the  deed  was  executed,  it  affects  him  with  no* 
tice.     1  Aik.  384. 

One,  taking  from  a  trustee  with  notice,  levies  a  fine:  this  shall 
not  bar  the  cestui  que  trust.  2  Mad.  103. — Ham.  Dig.  §47.— 
1  Scho.  Sf  Lef.  379.-4  John.  Ch.  Rep.  138.— 1  Scho.  fy  Lef. 
355,  379.— Ham.  Dig.  627. 

II  a  purchaser  have  notice  of  a  trust  at  the  time  of  the  purchase, 
be  becomes  the  trustee,  notwithstanding  the  consideration  paid. 
—1  John.  Ch.  Rep.  566. 

No  act  of  the  trustee  can  vary  the  rights  of  the  cestui  que  trust. 
—Ham.  Dig.  641.— 8  Ves.  341. 

Property  held  in  trust  does  not  pass  to  the  representatives  of 
the  trustee ;  but  as  long  as  it  can  be  traced  and  distinguished,  it 
goes  to  the  benefit  of  the  cestui  quejrust.  1  John.  Ch.  Rep.  119. 

A  person,  claiming  as  a  bona  fide  purchaser  for  a  valuable  con- 
sideration, must  deny  the  fact  of  notice  of  the  trust,  and  of  every 
circumstance  from  which  such  notice  might  be  inferred*  I  John. 
Ch.  Rep,  566. 
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Argument  Jar  Phelps.    The  defendant,  Phelps,  contends,—   jJjJJSf' 
1.  That,  as  to  purchasing  the  notes,  if  with  notice  of  the  general      1829- 
trusts,  he  cannot  be  called  on  to  account.     Even  a  purchaser  of  a     Towle 
trust  estate,  from  a  trustee  .with  a  general  power  to  sell  to  pay  Ma^* \t  ^ 
debts,  cannot  be  holden  to  account,  or  see  to  the  application  of; 
the  purchase-money.      Sugden  on  Vendors,  368,  note  g.     Cer- 
tainly, then,  the  purchaser  of  a  negotiable  security,  given  for  such 
estate,  cannot  be  liable.    Even  a  purchaser  of  stock  is  never  cal- 
led to  account,  but  the  trustee  only,  and  his  representatives,  have 
to  replace  it.     4  Ves.  Jr.  497.— 5  id.  799,  800.— 1  id.  297. 

2.  That,  as  to  any  improvident  law-suits,  the  defendant  is  not  . 
implicated  in  any  improvident  management  of  the  same.  But,  it 
is  pretended  that  defendant  knew  the  property  (the  attachment  of 
which  gave  rise  to  the  suits)  to  be  of  doubtful  ownership,  and  this 
rests  solely  on  the  testimony  of  5.  Kingsbury,  Esq.  who  says, 
"That  in  1 820,  he  was  called  on  to  sign  the  writ  Mack  vs.  WUber  9 
—that  he  advised  Mack,  under  existing  circumstances,  not  to  have 
the  writ  served,  as  he  then  understood  Leonidas  WUber  claimed 
the  property  Mack  was  about  to  attach,  and  that  they  (Mack  and 
Phelps)  seemed  to  think  the  holding  it  doubtful.99  Now,  Esq. 
Kingsbury  did  not  sign  the  writ  Mack  vs.  WUber,  which  was 
signed  by  27.  JET.  Ranney,Esq.  and  served  14tK August,  1820,  but 
signed  the  writ  Theos.  Crawford  vs.  L.  WUber,  which  was  dated 
17th  November,  1820,  and  after  the  controversy  had  commenced  ; 
from  which  it  is  most  evident  that  the  witness  is  mistaken,  proba- 
bly from  confounding,  through  defect  of  memory,  the  one  writ 
with  the  other.  Besides,  the  suits  ended  in  a  recovery,  indicative 
of  Mack's  right  to  take  the  property.  So,  too,  the  testimony  of 
Arnold  would  seem  to  indicate  that  Phelps  bought  the  notes  of 
Mack  after  Arnold  had  applied,  with  his  power,  for  setdement, 
and  with  knowledge  of  such  application.  But  it  ought  not  to  af- 
fect Phelps,  being  the  statement  of  Mack  alone.  Besides,  it  is 
not  true.  The  sale  to  Phelps  was  made  two  months  before  the 
execution  of  the  power  to  Arnold. 

Lastly,  it  is  not  charged,  or  proved,  that  Mack  is  insolvent,  or 
unable  to  make  the  plaintiff  good  for  any  trusts  he  may  have  enter- 
ed into. 

During  the  same  term,  in  1828,  Hutchinson,  Chancellor,  de- 
livered the  opinion  of  the  Court,  on  the  question  of  compelling; 
Phelps  to  account : 

The  principal  question  is,  whether  Phelps  knew,  when  he  pur- 
chased of  Mack,  that  the  latter  held  this  property  in  trust.  He, 
b  bis  answer, denies  such  knowledge.    For  the  purpose  of  decid- 
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WuronAM,  Jng  this  question,  we  are  to  consider  it  settled,  that  Mack  was  trus- 
1829.  '  tee  of  the  orator.  And  no  decree  will  finally  be  made,  against 
Towie      Phelps,  for  any  thing  beyond  what  is  also  charged  upon  Mack. 

liJk'etaL  A*  evidence  tending  to  show  his  knowledge,  the  first  deed 
from  the  orator  to  Mack,  and  the  writing  given  to  the  orator  by 
Mack,  of  the  same  date,  were  upon  record  in  the  town  clerk's  of- 
fice. That  writing  showed  the  trust  so  far.  Mack  became  trus- 
tee, as  appears  by  that  record,  March  24th,  1819.  Within  a  few 
days  afterwards,  Phelps  learned  so  much  about  the  trade  that  he 
ventured  to  sue  out  a  trustee-process  against  Mack  to  secure  his 
own  debt  against  the  orator.  Wyman  testifies,  that,  soon  after 
this  suit  was  brought,  and  while  Phelps  was  making  further  en- 
quiry about  the  trade  of  'Mack  and  the  orator,  he,  witness,  told 
Phelps  that  Mack  was  agent  of  the  orator,  and  had  the  property 
of  the  orator  in  his  hands ;  that  Mack  had  told  him  that  he  had 
more  than  $500  more  than  would  pay  all  the  orator's  debts.  In 
August,  1820,  Phelps  made  writs  for  Mack,  on  some  of  the  notes 
against  Wither. 

While  the  trustee-suit  was  pending,  Phelps  told  Huntington 
he  knew  the  way  and  manner  in  which  Mack  received  Toxoids 
property ;  that  the  notes  were  given  for  the  farm.  These  things  put 
together  are  very  convincing  that  Phelps  knew  enough  to  remove 
from  his  mind  all  doubts  of  Mack's  being  the  trustee  of  the  orator 
to  some  amount  It  seems  further  that  JWocimade  no  secrecy  of 
it,  so  far  as  relates  to  the  first  conveyance.  It  became  pretty 
much  a  matter  of  public  notoriety.  And,  while  Phelps  was  com- 
mencing and  prosecuting  his  trustee-action,  be  had  a  direct  in- 
terest to  learn  the  facts,  and,  when  he  received  his  debt,  secured 
by  that  suit,  he  must  have  been  fully  confirmed  in  his  belief  that 
Mack  was  trustee  of  the  orator. 

But  it  is  said  this  does  not  make  Phelps  chargeable  as  trustee. 
There  is  no  doubt  but  Mack,  by  the  nature  of  his  trust,  had  a 
right  to  sell  the  property  with  which  he  was  intrusted,  and  turn 
it  into  money  to  pay  the  debts  of  the  orator ;  and  the  man  pur- 
chasing of  Mack,  and  paying  his  money,  would  be  safe  in  so  do- 
ing. This  was  the  situation  of  WUber,  so  far  as  he  made  pay- 
ment. But  this  is  not  the  case  with  Phelps.  It  appears,  by 
bis  answer,  and  the  schedule  therein  referred  to,  that  he  paid 
Mack  for  the  notes  against  WUber  and  the  assignment  of  the  mort- 
gage, by  discharging  his  own  account  and  notes  against  Mack,  and 
giving  him  a  writing  to  pay  the  balance  of  about  seventy-six  dol- 
lars, when  the  money  should  be  collected.  This  was  receiving 
of  Mack,  in  satisfaction  of  his  own  debt,  and  converting  to  his  own 
use,  the  money  which  be  must  irave  kftowci  belonged  to  the  ora- 
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Vor,  and  which  Mack  had  do  right  thus  to  pay  away  to  discharge   j£jj££' 
bf  his  own  debts.  ,  ,  *«»» 

Let  the  decree  be  entered,  that  jfae  defendant,  Phelps,  also  ajf£>     Towia 
'count  before  the  Commissioner.  BUcTi  a* 

MtfoN.  Bennett,  Esq.  Was  then  appointed  a  special  Commis- 
sioner, to  take  the  accounts  of  both  defendants,  and  report  at  tfce 
text  term  of  this  Court ;  and  the  cause  was  continued. 

At  thertresent terra ,said  Commissioner  made  his  special  report 
«ccompJPM^with  all  the  items  of  the  account*  rendered  and  de* 
mands  claimed.  The  items  of  the  accounts  reported  as  allow* 
fed,  both  ways,  include  interest  to  the  present  time. 

After  the  introduction  and  reference  t6  the  accompanying 
schedules,  the  report  proceeds  as  follows : 

"  And  I  do  further  report,  that  I  find,  the  real  estate,  de- 
scribed in  the  orator's  bill  of  complaint,  wad  conveyed  by  the  said 
Ebenezer  Towle  to  the  said  James  Mack,  sfo  or  about  the 
time  therein  specified,  and  that  the  value  of  the  same  in  Viih^ 
was  six  hundred  and  fifty  dollars,  and  the  value  of  each  respect- 
ive lot  I  report  to  have  been  as  follows,  viz :  The  seventjp-at  e 
lot  of  the  value  of  350  dollars,  the  twenty-five-dcr'e  lot  of  t*e  Vui- 
fae  of  175  dollars,  and  the  fifty-acre  lot  of  the  V.alue  of  125  drlfer* , 
And  I  do  further  report  that  die  said  James  Mack  sokLtf  .  <-aid 
lands,  including  a  heifer  and  two  swine,  upon  a  joint  comr  ^u  od 
Hie  30th  day  of  July,  A.  D.  1819,  for  the  sum  of  seventh,  no  red 
dollars,  to  one  Josiah  fVilber  ;  and  that  the  said  Jr.tr*  is  Mack, 
has  received  personally,  from  the  avails  of  said  sate,  the  sum  of 
242  dollars  25  cents,  including  the  interest  on  the  tame  \m  to  the 
17th  day  of  February,  A.  D.  1829,  and  that  the  said  Charles 
Phelps  has  received,  on  the  said  notes  given  by  said  Jos-nh  Wit- 
her to  James  Mack\  in  part  payment  of  said  land*;,  3i:a  by  him 
begotiated  to  said  Phelps,  the  sum  of  eight  hundred  and  sixty- 
eight  dollars  and  one  cent,  including  interest  on  the  satre  ****  to  the 
1 7th  day  bf  February,  A.  D.  1829.  And  I  do  further  rep ~>rt  the 
sum  of  two  dollars  fifteen  cents  due  from  said  Mdtkto  said  Tbwle\ 
for  the  rent  of  real  estate  including  interest  to  the  same  1 7th 
day  of  February,  A.  D.  1629.  And  I  do  further  report,  that  I 
find  personal  property  belonging  to  the  said  Towle,  has  gone  iruo 
the  hands  of  said  Made,  and  by  him  either  disposed  of;  retain- 
ed, or  converted  to  his  own  use,  to  the  amount  of  336  dollars  and 
four  cents,  including  a  computation  of  interest*  up  to  the  17th  day 
of  February,  1829,  for  which  the  said  Mack  is  justly  chargeable* 
J  further  report,  that  I  find  the  sum  of  695  dollars  43  cents,  inclu- 
ding interest  on  the  same  to  the  17th  day  of  February,  A.,  D. 
1829,  due  from  the  said  Towle  to  said  Mack,  for  monies  paid  ta 
the  use  of  said  Towle,  for  property  delivered  him,  and  personal 
services  rendered  in  the  performance  of  said  trust,  for  which 
the  (Aid  Towle  is,  and  ought  to  be,  justly  accountable  to  the  said 
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James  Mack.  I  further  report,  that,  provided  the  Supreme 
Court,  as  a  court  of  chancer}',  shall  be  of  opinion,  that  the  said 
James  Mack  \s  justly  entitled  to  an  allowance  and  compensation, 
from  said  Towle>  for  his  personal  services  and  money  paid  out  in  the 
law  suits  and  arbitration,  referred  to  in  the  said  Mack's  answer, 
then,  in  that  case,  I  report  the  following  sums  to  be  a  reasonable 
Compensation  for  the  same,  to  wit  :  for  personal  services  and 
money  paid  out  in  the  suit  of  Leonidas  JVilber  vs.  Timothy  Bur- 
ton, commenced  at  the  December  term  of  the  county  court, 
1820,  the  sum  of  fifty-eight  dollars  forty-six  cents,  including  a 
computation  of  interest  to  the  17th  day  of  February,  1829;  and 
for  the  costs  of  the  arbitration  therein  referred  to^he  sum 
of  fifty-five  dollars  ninety  seven  cents  :  for  the  personal  ser- 
vices and  money  paid  out  in  the  suit  of  Leonidas  Wilber 
vs.  Mack  and  Burton,  commenced  at  the  December  term  of 
the  county  court,  1821,  the  sum  of  two  hundred  twelve  dollars 
eighty-three  cents,  including  interest  to  the  same  17th  day  of 
February,  1829,  deducting  therefrom  forty-two  dollars  seventy- 
two  cents,  it  being  for  the  sum  of  forty  dollars  and  interest  on  the 
same,  paid  James  Mack  by  said  Wilier  on  settlement  of  the  a- 
bove  cause,  t  further  report,  that  the  said  James  Mack  claims  an 
allowance  against  the  said  Towle  of  one  hundred  and  fifty  dollars, 
and  interest  on  the  same  from  the  first  day  of  March,  1820,  it 
being  the  sum  specified  in  the  condition  of  the  bill  of  sale  of  cer- 
tain personal  property  from  said  Towle  to  said  Mack,  bearing  date 
the  24th  day  of  March,  A.  D.  1819  ;  and  whether  the  said  James 
is  entitled  to  an  allowance  of  the  same,  is  referred  to  the  Court 
for  their  decision  ;  the  amount  being,  on  the  17th  day  of  Februa- 
ry, 1829,  including  interest,  two  hundred  thirty-seven  dollars  six- 
ty-seven cents.  1  further  report,  that  the  testimony  of  Daniel 
kobb,jun.,  Levi  Kimball  and  Timothy  Sherwin,  was  offered  to 
show  the  value  of  the  several  pieces  of  land  described  in  the  ora- 
tor's said  bill,  which  was  objected  to  by  the  orator's  counsel,  but 
the  objection  overruled  by  me,  and  the  testimony  admitted.  I 
further  report,  that  Timothy  Burton  was  offered  by  the  orator  as 
a  witness,  and  it  was  objected  by  the  defendant  that  he  ought  not 
to  be  examined,  he  having  been  once  examined  in  chief;  but  the 
objection  was  overruled,  and  the  witness  again  examined  before 
the  master.  I  further  report,  that  the  testimony  of  the  witnesses 
examined  before  me,  in  taking  the  accounts,  was  taken  down  in 
writing,  and  is  herewith  transmitted  to  this  Hon.  Court.  All  which 
is  respectfully  submitted.  Given  under  my  hand  at  Londonder- 
ry, in  the  County  of  Windham,  this  22d  day  of  November  A.  D. 
1828. 

"Mix*  L*  Bxnnxt,  Mas.  in  Chancery* 
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Whole  amount  of  the  real  estate,  including  interest,     $1112  41 
Whole   amount  of  personal  estate  charged  against 


Towto 

Mack,  -"        -  -        ~  -   ~        -        336  04  Mo*** 


$1448  45 
Amount  allowed  Mack,  -  .  .  695  48 


Balance,  •  -  -  *  752  97 


Amount  of  the  expenditures  on  the  first  suit  as  li- 
quidated by  me,              ...  $58  46 
do.                     do.          at  arbitration,  55  97 
Balance  liquidated  on  second  suit,            -            -  170  11 
Amount  claimed  by  Mack  from  Towle  by  virtue  of 

the  condition  in  the  bill  of  sale,        -                -  230  67 


$515  21 


Balance  orer  and  above  all  claims  adjusted  by  me,  is     $237  76. 

M.  L.  &ENNKT  " 

After  the  foregoing  report  was  filed,  Mr.  Phelps,  filed  his  ex- 
ceptions to  the  allowance  of  the  amount  in  his  hands ;  also  to  the 
disallowance  of  his  payments  to  Mack.  The  cause  was  set  down 
for  a  hearing  upon  these  exceptions,  also  upon  the  whole  merits 
of  the  account  against  Mack,  it  being  decreed  to  be  taken,  as  to 
him,  without  prejudice. 

Argument  Jor  the  orator  in  reference  to  Mack,  and  the  excep- 
tions of  Phelps. 

The  answer  of  Mack  admits,  that  he  received  the  deed 
first  mentioned,  upon  the  trust,  mentioned  in  an  instrument  in 
writing,  executed  by  him  to  the  orator  of  the  date  of  the  deed.— 
This  trust  is  declared  by  deed  under  seal  of  the  same  date  as  the 
conveyance,  witnessed  by  two  witnesses,  acknowledged,  and 
recorded,  in  which  the  trust  is  declared  in  these  words,  to  wit  :— 
"  I  hereby  promise,  that,  after  the  settlement  of  certain  debts  and 
"  demands  against  said  Towle,  which  I  have  agreed  to  settle,  I 
"  will  either  re-deed  said  land  to  said  Towle,  or  pay  bim  or  bis 
"  heirs  or  assigns  whatever  may  remain  of  the  avails  of  the  sale 
41  of  said  land." 

The  defendant  also  admits  that  the  personal  property  enumera- 
ted, was  received  upon  the  condition  of  a  certain  writing  marked 
A.  This  on  the  face  of  it  seems  to  be  a  mortgage  or  pledge  to 
secure  to  said  Mack  the  payment  of  one  hundred  and  fifty  dol- 
lars. 
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jSjffJJJ*      It  is  not  pretended  by  the  answer,  that  this  was  to  secure  * 

!«»■      previous  debt ;  but  as,  by  the  other  trust,  Mack  was  to  account 

Towio  "  for  the  wkoh  value  of  the  estate  conveyed.     It  might  have  been 

Mrffff  rf  i   tbatJtfacfc  was  to  have  this  personal  property,  or  $150,  for  his 

trouble.    But  it  is  contended  by  the  orator  that  he  was  to  have  * 

reasonable  compensation  for  his  trouble,  and  account  for  this  prop* 

erty  also. 

With  respect  to  the  deeds  of  the  seventh  of  May,  1819,  the  de- 
fendant in  his.answer  says,  that  "  after  the  24th  day  of  March, 
"  1819,  and  before  the  7th  day  of  May,  1819,  the  defendant  was 
"  summoned  to  answer  in  Court  as  trustee  of  said  orator,  accord- 
"  ing  to  the  statute  relating  to  absconding  or  concealed  debtors; 
11  the  service  of  which  process  was  made  known  to  the  orator;  and 
"  the  defendant  informed  said  orator,  he  had  fears  he  should  be 
"  injured  by  reason  of  his,  the  defendant's  undertaking  to  assist 
"  said  orator :  and  thereupon  the  orator  on  the  7th  day  of  May, 
"  1819,  at  said  Windham,  did  make,  execute  and  deliver  to  the 
"  defendant,  two  several  deeds  of  the  2d  and  3d  pieces  of  land, 
"mentioned  in  the  complainant's  said  bill  of  complaint."  And 
the  defendant  denies  that  the  two  last  deeds  were  executed  upon 
any  trust  or  confidence,  or  upon  any  condition  whatever. 

These  two  deeds  were  executed,  because  he  feared  he  might 
be  injured  in  consequence  of  accepting  the  trust,  or,  in  other  words, 
to  indemnify  the  .said  Mack  in  executing  the  trust.  This  places 
h  on  the  same  trust  as  the  first  deed.  Yet,  he  denies  that  he  re- 
ceived them  upon  any  trust,  or  confidence,  or  condition.  Ho 
must  mean  expressed  in  writing. 

But,  let  us  see  how  he  treated  these  conveyances  himself,    In 
ft  letter  of  Mack  to  Towle,  dated  September  the  24tb,  1820, 
be  says :    "  You  wrote  that  you  intended  making  a  journey  fi> 
"  Windham  in  a  short  time.    I  would  inform  ydu,  if  you  come  at 
"  present,  that  it  is  not  in  my  power  to  assist  you  in  any  part  of 
"  what  is  your  due,  for  I  cannot  get  the  payment  that  was  due  last 
"  December,  for  $200  dollars;  nor  the  one  that  was  due  in  June,'1 
"  which  was  $1 00.  UI  have  only  received  $150  towards  the  farm  yet. 
"  Money  is  not  to  be  had  here  at  present,  for  there  is  nothing  that 
11  will  sell  at  any  price,which  makes  it  bad  for  me.    Some  part  of 
"  what  furniture  that  you  left  heref  I  sold  with  the  farm.    I  sold 
"  the  whole  at  $700.    The  last  payment  is  due  December, 
" 1821  •    There  is  no  prospect  of  assisting  ydu  at  present    I  will 
"  write  you  as  soon  as  I  can  procure  the  payment." 

The  whole  of  the  land  conveyed  to  Mack  by  the  three  deeds, 
*ms  conveyed  by  Mack  to  Witber*  The  consideration,  $700, 
&y  the  schedule  annexed,  Mack  refers  to  this  whole  fond,  and 
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attempts  to  account  for  it.  He  no  whew  claims  any  part  of  thisa*  j82*£ 
fab  own.     How  can  he  deny,  therefore,  that  all  the  property      ia».  ' 
left  in  his  hands,  is  left  under  the  same  trust  ?    He  acknowledg-     Towie 
es  in  the  letter,  the  receipt  of  furniture  not  contained  in  any  of  the  u^ttaL 
writings  ;  and  he  attempts  to  account  for  a  part,  which  he  says 
was  sold  with  the  farm.    That  appears  not  true.   (See  schedule.) 
"  One  yearling  heifer  and  two  swine  were  sold  with  the  farm." 

The  defendant  says  in  his  answer,  that  he  hath,  in  his  schedule 
annexed, "  set  forth  a^/uZZ,  true,  perfect,  and  particular  account 
"  of  the  rents  and  profits  of  said  premises,  received  by  him  or  by 
"  any  person  by  his  order,  or  for  his  use,  or  for  or  on  account  of 
'♦the  sale  of  the  said  premises,  &c."  And  the  defendant  fur- 
ther says,  that "  be  hath,  in  the  said  schedule,  "  set  forth  a 
**  full,  true,  and  particular  inventory  of  all  and  singular 
11  the  goods,  chattels,  personal  estate,  and  effects,  including  farm- 
"  ing  tools  and  utensils,  household  furniture,  stock  on  the  farm  a* 
"  foresaid,  promisory  notes,  bills,  bonds,  book  accounts,  and 
**  chose*  in  action,  whatever,  which  bath  at  any  time  come  to  the 
"  bands  of  the  defendant  from  the  orator,  or  of  any  other  person 
"  or  persons,  by  bis  order,  or  for  bis  use,  and  which  the  defend- 
"  ant  admits  he  received  of  the  orator,  and  which  he  expected  to 
u  ftPPty  f°r  *ert*<**  done  and  money  paid  out  for  the  orator  ;  but 
"  the  defendant  denies  they  were  received  on  any  trust  orconfi- 
"  dence,  as  set  forth  in  the  orator's  said  bill  of  complaint-"  "And 
"  all  the  particulars  whereof  the  same  consisted,  and  the  natures* 
"  kinds,  quantities,  full,  true  and  real  value  thereof,  and  of  every 
"part  thereof,  together  with  such  particulars  as  have  been  pos-* 
"  sessed  or  received  by,  or  come  to  the  hands  of,  the  defendant, 
"or  of  atay  other  person  or  persons  by  his  order  or  for  his  use  ; 
"  and  bow,  in  what  manner,  and  when,  and  where,  and  by  whom 
"  aod  to  whom,  and  for  how  much,  the  same  and  every  part  there- 
"  of,  hath  been  sold  or  disposed  of,  ere  set  forth  in  said  annexed 
"schedule." 

1  •  It  appears  from  this  part  of  the  answer,  that  he  has  set  forth 
fa  the  schedule  a  certain  quantity  of  property  belonging  to  the  ora- 
tor, which  he  admits  he  received  from  the  orator,  and  which  he  ex- 
pected to  apply  for  services  done,  and  money  paid,  fee.  and  yet  de- 
nies any  trust  or  confidence. 

2.  This  constitutes,  in  so  manywords,  a  trust.  What  is  be  to  do 
with  what  remains  in  his  hands  i  Is  be  not  to  account  ?  If  not,  he 
should  have  taken  the  property  and  agreed  to  pay  his  debts. 

3.  The  ptoof  is  that  it  was  a  trust  Ebemzer  Huntington  says, 
that  soon  aftertbe  cooteyanee  of  ToteU,  of  his  property  in  Wind- 
Aon,  to  Made,  beinfarmed  iUe  deponent  that  be  tfas  to  pay 
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fJw£'    Towle9*  debts,  and  the  balance  of  the  property  he  was  to  pff 

1829-       over  to  Towle,  after  retaining  sufficient  to  himself  to  pay  for  his 

Towie      trouble  in  doing  the  business — That  he  received  from  Towh 

U*S!*taL  Personal  property  upon  the  same  conditions  he  had  received  the 

real  estate. 

Nathan  Wyman  says,  that  James  Mack  informed  him  thai 
he  sold  the  lands  of  Towle  to  Josiah  WUber,  for  $700,  and  that 
Towle  delivered  to  him  all  bis  personal  property,  and  that  h& 
was  to  pay  Towle's  debts. 

Timothy  Burton  says,  that  James  Mack  informed  him  that 
Ebenezer  Towle  had  given  him  a  deed  of  hi*  lands  in  Windham, 
and  that  he  was  to  pay  Towle's  debts,  and  return  the  balance 
to  said  Towle,  and  that  he  had  given  Towh  a  writing  to  that  ef- 
fect. 

4th.  He  himself  has  treated  the  whole  as  a  trust,  and  now 
pretends  to  account  for  the  whole  as  such,  in  his  answer.  The 
defendant  further  says,  "that  by  reason  of  his  taking  upon  him-' 
self  the  sale  of  the  premises  aforesaid,  and  enforcing  the  payment, 
&c.  he  has  incurred  sundry  expensive  law  suits,"  Sec.  This  fa 
a  good  reason  for  an  account-  The  defendant  further  says,  "  that 
he  denies  the  applications  and  requests  as  in  said  bill  is  mention- 
ed."  This  would  not  affect  the  merits.  If  the  defendant  answer- 
ed ingenuously,  confessing  the  trust,  and  offering  to  account,  be.  it 
might  relieve  him  from  the  payment  of  costs.  But  this  is  flatly 
contradicted  by  the  evidence.  Samuel  Arnold,  Esq*  says, 
u  Towle,m  March,  1821,  gave  him  a  general  power  of  attorney, 
and,  in  consequence,  in  August  or  September,  1821,  he  called  on 
Mack,  told  him  he  had  a  power,  inc.,  and  requested  him  to 
render  an  account  and  make  a  settlement  of  the  business  left  in  his 
hands  by  Towle,  and  requested  him  to  deliver  him  the  three  last 
notes,  for  the  sale  to  Wither.  Mack  replied  that  he  had  the 
notes  in  question,  but  chose  not  to  do  any  thing  about  it,  till  he  had 
taken  advice — That  the  deponent  in  September  or  October  a- 
gain  called  on  him  for  a  settlement  of  the  Towle  business  :  at 
which  time  Mack  had  taken  advice  from  Charles  Phelps,  and  re- 
fused to  make  any  accounting  or  settlement,"  fyc. 

Robert  McCormkk  says,  uMack  informed  him  that  Samuel 
•  Arnold  attended  the  arbitration  with  Leonidas  WUber,  and  in- 
formed this  deponent  that  soon  after  the  arbitration,  said  Arnold 
called  on  him  for  a  settlement  of  the  concerns  of  Towle  that  were 
left  with  him.  Also  demanded  certain  obligations  which  belong- 
ed to  Towle,  executed  by  WUber  to  Mack  for  the  farm,  4rc. 
Mack  said  he  should  not  give  up  any  of  the  business  to  Arnold,"txc. 

Timothy  Burton  says,  "Mack  informed  him  that  Arnold  cal- 
led on  him  as  agent  of  Towh,  and  that  he  was  agent  of  Towle. 
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Mr.  Phelps  has  filed  two  exeptions  to  the  Master's  report. —  ^25^ 
First.  That  the  Master  charged  him  with  money  received  on       1829- 
notes— $272  88  on  28th  May,  1 82 1— $  114, 1  st  December,  1821      Towie 
— $233,  1st  May,  1822— $288  13  for  interest.         *  MackrtaL 

Answer.  It  is  not  stated  that  these  notes  were  not  the  property 
of  Towie,'  within  the  allegation  of  the  bill.  It  was  the  property  of 
Towie,  and  so  found  by  the  Master.  It  was  so  found  on  a  trav- 
erse of  the  answer;  and  is  within  the  decree  to  account. 

Second.  That  the  Master  disallowed  the  account  annexed  to  his 
answer  of  $866  01,  and  declared  to  be  on  testimony  of  payment. 

Answer,  This  was  excluded  by  the  decree  to  account  to  Towie 
for  the  property  of  Towie.  The  answer  contended  for  the  right 
to  account  with  Mack. 

The  orator  insists  that  the  defendant  is  not  entitled  to  expenses 
for  defending  the  suit  JVUber  vs.  Mack,  the  costs  of  the  arbitra- 
tion, nor  the  costs  of  the  last  suit. 

Argument  for  Defendants.  1.  The  proof,  as  to  the  first  sale 
of  land,  consists  in  the  deed  from  Towie  toMack,  and  the  con- 
temporaneous writing  given  by  Mack  to  Tow/e,which  was  record- 
ed in  the  Windham  records  24th  March,  1819;  and  which  con- 
forms to  the  defendants1  answer.  This  land  is  found  by  the  Mas- 
ter to  be  of  the  value  of  350  dollars.  It  is  submitted  to  the  Court 
how  far  this  deed  is  more  than  a  mere  mortgage,  while  Mack 
held  the  land  and  a  covenant  at  law  after  the  sale  thereof,and  how 
far  the  plaintiff  is  at  liberty  to  treat  the  same  breach  of  covenant  as 
a  breach  of  trust. 

2.  The  bill  charges  that  the  assignment  of  personal  property 
was  made  from  Towie  to  Mack  in  trust  for  the  same  purposes. — 
The  answer  admits  the  transfer  of  certain  personal  property  on 
19th  March,  1819,  viz.  3  cows,  2  two-year-old  steers,  1  yearling 
heifer,  1  calf  and  1 1  sheep  ;  and  that  it  was  received  for  services 
done,  and  monies  paid  out ;  and  denies  that  it  was  upon  any  trust, 
and  sets  forth  the  bill  of  sale.  The  proof  as  to  this  matter,  con- 
sists in  the  bill  of  sale,  sealed  and  acknowledged,  conditioned  that 
if  Towie  shall  pay  Mack  150  dollars  on  or  before  the  first  day  of 
March,  1823,  the  sale  to  be  void,  otherwise  not.  This  property 
is  set  down  by  the  Master  at  1 47  dollars ;  and  there  is  also  found 
by  the  Master  other  chattels  turned  into  a  watch,  16  dollars  ;  part 
of  a  note  against  Charles  W.  Chandler,  30  dollars ;  furniture, 
4  dollars  15  cents  ;  coat  and  cap,  5  dollars— 45  dollars  15  cents 
in  the  whole. 

But  the  plaintiff  insists,  that  the  whole  personal  property  was 
delivered  for  the  same  purpose,  and  brings  parol  testimony  of 


a*  cases  in  the  supreme  court? 

WniDWf>  Eben.  Huntington,  who  says  Mack  told  him  the  personal  w*j 
iST*  received  on  the  same  terms  as  the  real  property ;  and  of  Nathan 
Tawte      fFyman  who  says  JMac&  said,  7W/e  had  delivered  him  all  hi* 

Mack%<  a/.  P618008*  property,  and  he  was  to  pay  Totaled  debts; 

On  the  part  of  Mack  it  is  contended  that  to  the  amount  of 
$150  he  is  to  be  allowed  oat  of  the  property — there  being,  then, 
an  acknowledged  debt,  to  himself  of  that  amount ;  that  the  testi- 
mony, if  taken  in  its  most  obvious  import,  goes  direcdy  to  contra- 
dict the  bill  of  sale,  which  canndt  be  done  in  this  tray  by  parol ; 
but  that,  if  taken  in  reference  to  the  property  not  included  in  the 
bill  of  sale,  it  has  been  applied  to  Towle's  debts,as  appears  by  the 
Master's  report* 

3.  The  bill  charges  the  conveyance  of  other  lands  on  the  same 
day,  on  the  same  trust,  viz.  the  50  acre  piece,  and  the  Aiken,  or 
35  acre  piece.  The  answer  admits  the  conveyance  on  the  7th 
May,  lfll9,  absolutely  in  fee,  of  the  same  pieces  of  land  ;but  de- 
nies that  it  was  made  in  trust  any  way.  The  Master's  report  finds 
the  50  acre  piece  worth  $125,  the  Aiken  piece  $175. 
.  The  proof,  as  to  this  matter,  is  the  deed  which  is  set  forth  id 
the  answer  without  condition  or  trust  expressed.  But  the  plaintiff 
endeavors  to  shew  the  trust  by  parol  testimony  of  Ebenezer  Hun- 
tington, who  testifies  that  Made  said,  soon  after  the  conveyance, 
he  was  to  pay  Towle's  debts,  and  pay  over  balance  due,  deduct- 
ing for  his  trouble— of  Timothy  Burton,  who  says  Made  said 
Towle  had  given  him  a  deed  of  land,  and  he  was  to  pay 
Towle's  debts,and  had  given  him  a  writing  to  that  effect—also,  that 
he  had  received  Towle's  property  as  agent  to  pay  debts,  and 
had  given  a  writing— of  Nathan  Wyman,  who  says  Mack 
said  he  had  sold  the  lands  of  Towle  for  $700 :  and  plaintiff  endea- 
vors to  sustain  himself  by  the  fact,  that  the  lands  were  all  conveyed 
by  Mack  to  his  vendee,  by  one  and  the  same  deed,  and  for  the' 
sazfte  consideration. 

•  It  is  contended  on  the  part  of  Mack,  that  the  evidence  doe* 

tot  shew  any  trust  as  to  these  lands,  because  the  conversation  with 
Huntington  being  stated  by  him  to  have  taken  place  soon  after 
Towle  conveyed  his  land  in  Windham,  applies  not  to  the  last 
deed,  but  to  the  first,  in  connection  with  which  it  is  perfectly  nattK 
rah  The  conversation  with  Burton,  in  connection  with  the  ex- 
pression, that  "Mack  had  at  the  same  time  given  Towle  back  t 
Writing,  can  refer  to  none  but  the  first  deed.  The  statement  of 
Wyman  is  merely  descriptive.  "Lands  of  Towle"  is  synony- 
mous with  the  "  Towle  lands  ;M  for  they  were  also  described 
as  soH  \4  e,  to  IPilber.  Nor  is  it  known  that  there  is  any 
rule  requiring  even  trustee  with  any  power  but  such  as  obligee 
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fcim  to  sign  in  fe  liferent  capacity,  to  make  a  separate  deed.    The    ^jJE***' 
effect  of  mingling  the  considerations  Only  subjects  him  to  greater      1829. 


hardship  in  shewing  value  and  price.    But  if  the  evidence  tright     Towie 
in  some  cases  show  a  trust}  k  does  not  in  this  case*  being  an  at*  H*SkttaL 
tempt  to  contradict  and  create  a  condition  to  an  absolute  deed  by 
parol.    Nor 'can  it  be  a  resulting  trust,  since  the  same  evidence 
used  to  establish  the  trust  admits  a  writing  which  wholly  ex* 
eludes  the  idea  of  a  resulting  trust. 

4.  The  bill  charges  the  toasting  of  the  trust  fund  in  imptovi- 
•dent  laxb  suit*.  Defendant  Contends  that  there  have  not  been 
any  within  his  knowledge ;  thauhe  sale  appears  to  have  even  ex- 
ceeded the  value;  that  the  attachments  were  to  secure  the  pay* 
mem  of  the  money,  rather  than  take  back  the  land  and  risk  a  re* 
sale ;  that  the  property  attached  was,  under  every  presumption* 
proper  to  be  attached  $  and  that  the  decisions  so  proved  it ;  and 
that  the  suits  were  conducted  to  the  best  of  his  ability*  But  the 
plaintiff  endeavors  to  prove,  by  &  Kingsbury,  that  defendant 
had  notice  of  doubtful  ownership  before  the  attachments.  This 
is  shewn  to  be  a  mistake,  as  Kingsbury  did  not  sign  the  writ  be* 
fore  the  attachment,  but  did  sign  one  afterwards.  Besides,  Towle 
recognized  the  suits,  when  he  undertook  to  settle  them  with 
Witter* 

6.  The  bitl  charges  refusal  to  settle  and  deliver  up  property 
on  demand.  Defendant  contends,that  having  become  responsible 
for  the  event  of  the  suits,  be  was  not  under  any  obligation  to  part 
with  his  security  without  indemnity, which  was  not  offered. 

The  opinion  of  the  Court)  upon  the  points  argued,  was  pro* 
nounced  by 

Hutchinson,  Ch.  Upon  a  full  hearing  of  this  cause  at  the 
last  term,  as  it  respected  the  defendant  Phelps,  it  was  decreed 
that  he  should  account*  The  real  amount  of  which  was,  that  he 
had  so  associated  himself  with  Mack,  and  had  received  from  Mack 
the  property  of  the  orator,  under  such  circumstances,  that,  if  Mack 
was  liable  to  the  orator  upon  the  charges  in  the  bill,  Phelps  is  also 
liable  with  him,  to  any  extent  not  exceeding  the  amount  of  the 
property  of  the  orator,  received  by  Phelps  of  Mack.  That  a- 
mount,  as  reported  by  the  master,  is  $868  01,  including  interest 
to  this  time.  Mr.  Phelps  excepts  to  this  report,  both  because  the 
claim  is  allowed  against  him,  and  because  his  payments  to  Mack 
were  not  allowed  him  as  an  ofisett.  Both  these  exceptions  pre- 
sent but  the  same  questions  that  were  considered  and  decided, 
in  their  full  extent,  in  the  deqree  that  he  should  account.     Dis- 
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Winmum,  covering  no  cause  to  be  dissatisfied  with  that  decision  and  decree, 
1829.  '    and,  perceiving,  that  the  sum  in  his  hands  exceeds  the  amount 


TowJe      now  claimed  as  against  Mack,  we  proceed  to  dispose  of  the  ques- 
MmSa  aL  ti°ns  ra*ed  in  the  controversy  with  Mack. 

There  has  been  no  attempt  to  excite  a  doubt  of  the  liability 
of  Mack  to  account  with  the  orator  for  the  avails  of  the  land 
first  deeded.  The  declaration  of  the  trust,  in  the  instrument  re- 
corded, has  put  that  point  at  rest.  Hence  be  submitted  to  a  de- 
cree to  account  without  prejudice,  that  is,  saving  bis  right  to  re- 
sist wholly  other  claims  set  up  in  the  bill.  So  we  treat  the  case ; 
though  there  has  been  some  misunderstanding  or  misrecollection 
upon  the  subject. 

The  lands  conveyed  to  the  orator  by  Mack,  by  the  two  deeds 
of  May  7th,  181 9, have  been  sold  by  him;  but  he  denies  all  liabil- 
ity to  account  for  the  same.  The  deeds  are  absolute,and  no  wri- 
ting is  shown,  Creating  any  condition  agreed  to  at  the  time. 
Mack  also  denies  in  his  answer,  that  the  said  two  deeds  were 
executed  upon  any  trust  or  confidence,  or  upon  any  condition 
whatever.  He  seems  not  well  advised  in  this  part  of  the  answer ; 
for,  he  had  just  before  related  the  circumstances  under}  which 
they  were  executed.  After  receiving  the  first  deed  and  some 
personal  estate,and  becoming  bail  for  the  orator,  he  was  sued  as 
his  trustee.  He  told  the  orator  of  this,  and  also  told  him  "  he 
feared  he- should  be  injured  by  reason  of  his,  the  defendant's,  un- 
dertaking to  assist  said  orator  ;  and  therefore,  the  orator  did,  on 
the  said  7th  day  of  May,  execute  and  deliver  to  the  defendant  the 
said  two  deeds  of  said  second  and  third  pieces  of  land."— 
The  very  terms  of  this  part  of  the  answer  disclose  a  ttusu 
They  disclose  the  reason  of  the  giving  of  the  deeds.  It 
was  to  prevent  Mack  from  being  injured  by  his  assisting  the  ora- 
tor. These  deeds  authorised  Mack  to  sell  die  lands ;  but  he  had 
no  right  to  the  avails  beyond  what  would  save  him  harmless.  It 
is  difficult  to  conceive  what  he  could  mean,  by  denying  the  trust 
in  his  answer,  unless  it  be,  that  they  made  no  particular  contract 
defining  and  regulating  any  trust  or  condition.  So  far  it  may  be 
true;  but*  the  very  receiving  the  deeds  as  security  for  his  assist- 
ing the  orator,  created  him  trustee  for  the  orator,  and  liable  to  ac- 
count for  the  balance.  Indeed,  Mack  seems  himself,  to  have  en- 
tertained the  same  sense  of  bis  liability,  while  executing  his  trusty 
till  about  the  time  he  sold  the  notes  aud  assigned  the  mortgage 
to  Mr.  Phdps.  When  he  sold  the  three  pieces  of  land,  he  con- 
veyed all  by  one  deed.  The  price  of  the  whole  was  fixed  in 
gross.    The  instalments  seem  to  have  an  entire  reference  to  the 
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Convenience  of  payment,  and  not  to  the  accounting  with  different  ^JJJJ* 
persons.    The  payments  were  all  secured  by  one  mortgage  deed*      ism-  ' 
His  letter  to  the  orator,  informing  that  no  money  was  collected     Towi© 
for  him,  speaks  of  all  these  notes,  as  sources  of  receiving  money  Mw^'ei  ^ 
for  the  orator,  and  alludes  to  them  by  stating  the  times  when  they 
severally  become  payable.    He  told  Wytaan  that  over  five  hun- 
dred dollars  would  belong  to  the  orator,  after  paying  the  debts 
which  he,  Mack,  was  to  pay. -  This  could  not  be  true,  otherwise 
than  by  considering  the  whole  of  this  property  alike  holden  in  trust 
for  the  orator. 

The  Commissioner  has  reported  a  claim  of  the  defendant, 
Mack j  set  up  in  his  answer,  of  $150, for  which  the  personal  estate, 
stock,  fac.  was  pledged.  Mack  contends  that,  if  be  accounts  for 
the  stock  pledged,  this  demand  secured  by  the  stock,  as  by 
the  bill  of  sale,  must  be  allowed  to  him.  The  Commissioner  has 
ascertained  the'sum,  and  referred  this  claim  to  the  Court ;  and  we 
discover  no  grounds  for  allowing  it.  He  presents  none  in  bis  an- 
swer. He  says  in  his  answer,  that  he  received  such  and  such 
property,  naming  it,  worth  less  than  $150,  "and,  upon  that  occa- 
sion, the  orator  did  then  execute  to  the  defendant  a  certain  writ* 
ing,"  of  which  he  annexes  a  copy.  The  terms  of  that  are,  that 
the  orator  may  redeem  the  property  by  paying  $150. 

If  the  orator  was  about  to  convey  this  personal  property  to  the 
defendant,  and  mingle  it  in  the  common  trust,  the  writing,  or  bill 
of  sale,  should  show  some  consideration,  in  order  to  be  of  binding 
force.  Probably  this  writing  was  deemed  by  the  parties  a  pro- 
per instrument  to  show  the  tide  of  Mack  in  the  property.  But,  if 
Mack  will  contend  that  the  $150,  named  in  that  writing,  is  a  debt 
due  to  him  in  equity,  it  was  incumbent  on  him,  when  accounting 
under  oath,  to  tell  something  more  than  that  such  a  writing  was 
executed.  He  ought  to  have  also  said,  that  the  sum  was  due  him, 
and  told  for  what  it  became  due.  Without  so  much,  when  the  de- 
fendant is  witness  to  his  own  claim,no  equity  appears  in  his  favor ; 
but  that  stock,  be.  mentioned  in  the  bill  of  sale,  must  be  consid- 
ered subject  to  the  same  trust  as  the  real  estate. 

With  regard  to  the  claims  of  Mack  for  the  costs  of  the  first  suit, 
and  of  the  arbitration,  nothing  appears  but  that  he  acted  in  good 
faith  in  those  expenditures.  It  is  said  there  was  no  need  of  at- 
taching the  property,  as  the  notes  were  secured  by  the  mortgage. 
But  a  suit  upon  the  mortgage  would  only  bring  the  land  back  again, 
and  that  was  not  the  object  of  the  orator.  It  was  proper  to  en- 
deavour to  collect  the  notes  in  the  usual  way.  And  nothing  ap- 
pears of  any  imprudence  in  Mack's  making  the  first  attachment. 
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Wj™|£*?  Nor  do  we  tbmk  the  arbitration  90  unauthorized,  as  to  compel 
ia».  '  Mack  to  lose  the  costs.  The  business  was  done  in  his  name.— 
Towie     He  employed  the  officers  and  must  defend  diem.    And  we  must 

uJ&ctoL  dlowhim  to  manage  the  concern  as  he  would  his  own,  if  done  hi 
good  faith.  The  costs  of  the  first  suit  and  of  the  arbitrations  re- 
ported by  die  Commissioner,  are  allowed  the  defendant.  The 
cost  of  the  last  suit,  reported  at  $170  11,  stands  upon  a  different 
ground.  That  wholly  accrued  after  Esq.  Arnoldh&d  received  a 
power  of  attorney  from  the  orator  for  the  purpose,  and  had  cal* 
led  upon  Mack  for  a  settlement,  and  requested  him  to  deliver  over 
the  notes  against  Wilber,  and  Mack  had  refused.  After  that  re* 
fusal,  he  acted  upon  his  own  responsibility-  He  ought,  when 
thus  called  upon,  to  bare  made  a  settlement,  and  surrendered  the 
trust.  This  claim  is  disallowed. 

Taking,then,  the  sum  reported  as  due  from  Mack,  $237  76 
Add  thereto  the  said  cost  disallowed,  which  the 

master  provisionally  allowed,        -        -        -  17011 

To  this  add  said  amount  of  personal  property  and 

interest,  which  he  deducted,        - 


Makes  due  from  said  Mack 


230  67 
$638  54 


And  the  decree  of  the  Court  is,  that  the  defendants  pay  that 
sum  to  the  Clerk  of  this  Court,  for  the  benefit  of  the  orator,  on 
or  before  the  first  Monday  of  August  next,  together  with  interest 
on  said  sum  from  this  time  till  the  time  of  payment,  together,  also, 
with  the  costs  of  this  suit ;  and  that,  on  failure,  execution  may 
then  issue  for  the  same  against  both  defendants. 

KeUogg,  solicitor  for  orator. 

Bradley,  solicitor  for  respondents. 


WltUMOft, 

Jrwruorff 

1829. 


John  P.  Wiilliams  vs.  Jakes  and  Johh  Hicks* 

In  an  action  on  a  promissory  note,  given  for  the  purchase  of  the  payee's  patent  right 
of  making,  using  and  vending  saddles  of  a  particular  description,  it  is  not  relevant, 
under  the  plea  of  rum  assumpsit,  for  the  defendant  to  show  that  the  invention,  for 
which  the  patent  was  obtained,  is  useless  and  of  no  value. 

It  is  not  a  valid  defence  to  such  an'action,  that  the  vendor  of  the  patent,  in  order  to  in- 
duce the  defendant  to  purchase  the  right,  falsely  represented  to  him  that  one  N.  H. 

.;  a  saddler  by  trade,  had  offered  a  large  sura  for  the  right  of  making,  using  and  vend- 
ing the  patent  saddles  in  a  particular  district,  and  that  the  uniform  price  for  a  licence 
to  make  said  saddles  was  $3,00  each,  and  that  the  defendant  was  induced  to  pur* 
cbase  said  right  by  such  representations.  8uch  representations,  though  falsefand 
made  with  ah  tew  to  induce  the  defendant  to  purchase,  do  not  constitute  a  fraud 
whereby  the  defendant  can  avoid  the  note,     — 
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Tins  was  an  action  on  note  of  $160,  dated  April  10th,  1620,  ^REE* 
executed  by  the  defendants  taone  Mieer,  and  by  him  indorsed  in      i»» 
bkiik,  and<kliveredtoa^n  HafloflTf«ic,JV*.  H.  andwwsu-    \mmmm 
ed  in  the  name  of  the  plaintiff  for  said  Hall.    Plea,  general  i*     g^ 
sue.    It  appeared,  and  was  undisputed,  that  this  was  one  of  five 
notes  of  the  same  sum  and  date,  executed  by  the  defendants  for 
the  purchase  from  said  Mixer  of  his  patent  right  of  making,  using 
end  vending  saddles  of  a  kind  described  in  said  patent,  called: 
Mixer's  patent  spring  saddles ;  which  notes  were  payable  at  dif- 
ferent periods;  and  this  was  made  payable  the  last,  save  one,  of 
said  five  notes*  .... 

At  the  trial  in  die  county  courtjin  December,  1826,the  defend- 
ants offered  avid  enCe  tending  to  prove,  that  Mixer, \n  order  to  in- 
duce the  defendants  to  make  the  purchase,  frepresented  at  Ben- 
nimgion,  in  this  state,  when  said  contract  was  made,thatone  New- 
ton Hayes,  a  saddler  by  trade,  who  then  resided  at  Burlington, 
in  this  state,  had  offered  Mixer  three  hundred  dollars  for  the  right 
of  making,  using  and  vending  said  saddled  in  the  three  upper  or 
northern  counties,in  this  state ;  that  said  representation  was  false, 
and  that  said  Hayes  had  offered  no  sum  whatever  for  the  right  in 
said  three  upper  counties  ;  and  that  the  defendants  relied  upon 
said  representations,  supposing  them  to  be  true,  at  the  time ; 
which  testimony  wad  objected  to  by  the  plaintiff,  but  was  admitted 
by  the  court  The  defendants  also  offered  testimony  tending  to 
prove,  that  said  Mixer,  further  to  induce  said  purchase,  and  at 
the  time  and  plaoe  of  making  said  contract,  affirmed  to  the  de- 
fendant, that  his  uniform  price  for  licence  to  make  said  saddles, 
was  three  dollars  each,  and  that  he  sold  at  that  price  in  Xeto- 
Hampshire  ;  and  that  this  representation  was  false ;  which  last 
testimony  was  objected  to  by  the  plaintiff,  but  was  admitted  by  the 
court*  The  defendants  also  introduced  testimony  tending  to 
prove  that  the  three  of  said  notes,  first  payable,  had  been  paid 
fay  the  defendants.  The  defendants  also  introduced  testimony 
tending  to  prove  that  said  patent  was  useless,  and  of  no  value,and 
was  a  vile  cheat 

The  plaintiff  introduced  testimony  to  prove  that  the  patent  was 
a  valuable  and  useful  improvement. 

The  plaintifi  also  introduced  testimony  tending  to  show,  that  af- 
ter the  assignment  of  the  note  to  JETotf, (which  was  in  June,  1820) 
to  wit,  in  Dec.  1620,  the  said  Hall  gave  notice  of  the  assignment 
to  John  Hicks,  one  of  the  defendants,  at  his  shop  in  Bennington, 
and  asked  him  if  the  note  was  good ;  and  that  said  John  told  him 
said  note  was  good,  and  would  be  paid  when  due— that  he  expect- 
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ed,  when  said  note  was  given,  it  would  be  transferred,  and  that  he 
was  as  willing  to  pay  it  to  Mr.  Hall,  as  to  any  person  ;  and  also, 
that  soon  after  the  note  became  due,  Hall  presented  it  to  John 
Hicks  for  payment,  and  that  said  John  then  stated  that  the  note 
was  good  and  would  be  soon  paid. 

The  plaintiff's  counsel  requested  the  court  to  instruct  the  jury, 
that  the  matters  so  offered  in  evidence  by  the  defendants,  in  rela- 
tion to  the  offer  of  Hayes,  and  in  relation  to  the  price  for  licence 
to  make  saddles,  could  not,  if  proved,  constitute  fraud  or  deceit, 
so  that  the  defendants  could  recover  therefor,  or  avoid  the  notes, 
or  any  of  them,  on  that  account — And  also  requested  the  court 
to  instruct  the  jury,  that  if  they  believed  the  testimony  concerning 
the  said  assurances  of  said  John  to  said  Hall,  the  defendants  were 
not  now  at  liberty  to  set  up  any  defence  inconsistent  therewith. — 
But  the  court  refused  so  to  instruct  the  jury ;  but  did  instruct  them 
that  if  they  found  the  patent  to  be  of  no  value,  or  that  the  discov- 
ery was  no  improvement  in  the  making  of  saddles,  or  a  much  less 
improvement  than  represented  by  Mixer,  when  he  made  said  con- 
tract, they  were  then  to  proceed  to  inquire  what  measures  were 
used  by  Mixer  to  induce  said  defendants  to  enter  into  said  con- 
tract— that  if  they  should  find  that  Mixer  then  made  such  repre- 
sentations about  Hayes'  offer  of  purchase,  as  is  mentioned  by  the 
witnesses,  and  that  the  same  was  false,  and  that  the  defendants 
then  relied  upon  said  representations  as  true,  in  making  the  con- . 
tract,  the  same  did  constitute  fraud  or  deceit,  ol  which  the  defend- 
ants might  now  avail  themselves  in  their  defence,  in  whole  or  in 
part,  as  the  jury  should  find  the  extent  of  the  deception  ;  that  is, 
deduct  so  much  as  they  should  find  the  defendants  injured  by  the 
same.  And  the  court  gave  the  same  instruction  with  regard  to  the 
representations  about  the  price  of  sales  of  rights  for  making  single 
saddles. 

The  court  also  instructed  the  jury  that  the  testimony  with  re- 
gard to  what  was  said  by  John  Hicks  at  the  times  when  he  was 
called  on,  as  before  mentioned,  if  believed,  would  have  no  other 
effect  than  tend  to  show  that  the  defendants  were  not  deceived  by 
the  said  representations  of  Mixer. 

The  jury,  thus  instructed,  returned  a  verdict  for  the  defendants. 
The  case  now  came  before  this  court  on  a  motion  for  anew  trial, 
founded  on  exceptions  filed  by  the  plaintiff  to  the  aforesaid  decis- 
ions and  charge  to  the  jury  of  the  court  below. 

Mr.  Collamer,  for  the  plaintiff,  cited  1  Salk.  211.— Vernon 
vs.  Keyes,  4  Taun.  488.-2  Stark.  Ev.  467,  note.— Anthonys 
JV.  P.  87. 
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The  opinion  of  the  court  was  pronounced  by  jSESJj 

Paddock,  J.    The  defence  against  a  recovery  in  this  case  ap-      1829.  ' 
pears  to  be,  first,  that  there  was  no  consideration  for  the  giving    Williams 
of  the  note  in  questioned  the  four  others;  the  patent  right,for  the      g^ 
purchase  of  which  they  were  given  in  payment,  being  useless  and 
of  no  value,at  the  time  of  the  purchase  :  and  secondly, ibat  Mixer, 
the  vendor,  to  whom  the  notes  were  executed,  made  use  of  false 
and  deceitful  representations  to  the  defendants  at  the  time  to  in* 
duce  them  to  purchase.    . 

The  plea  in  this  case  being  the  general  issue,  almost  every 
matter  may  be  given  in  evidence  under  it,  which  goes  to  show 
that  the  plaintifFhad  no  cause  of  action  at  the  time  he  prayed  out 
his  writ :  for  the  action  being  founded  on  the  contract  or  promise 
of  the  defendant,  any  thing  which  disaffirms  the  obligation  of  the 
contract,  at  the  time  the  action  is  commenced,  goes  to  the 
gist  of  the  action. — Chitty's  PL  465. — The  want  of  a  sufficient 
consideration  for  the  promise,  or  that  the  consideration  bad  fail- 
ed after  the  promise  was  made,  would  form  a  good  defence  to 
the  action,  the  evidence  of  which  would  be  admissible  under  this 
plea.— Sill  vs.  Rood,  15  Johns.  R.  230. 

But  the  law  seems  to  be  well  settled,  that  a  partial  failure  of 
the  consideration  for  a  promise  cannot  be  set  up  as  a  defence  in  a 
suit  brought  upon  it,  under  the  issue  of  non  assumpsit;  and  more 
especially  where  the  suit  is  upon  a  promissory  note  ;  for  it  wonld 
operate  as  a  constant  source  of  surprise  upon  plaintiffs,  against 
which  they  would  not  be  prepared  to  defend. — Sill  vs.  Rood. — 
Temple  vs.  Mc  Lacklan,  2  New  R.  136. — Farnsworth  vs.  Gar- 
rard, 1  Campb.  38. — Basten  vs.  Butler,  7  East  479,  and  Brown 
vs.  Davis,  In  n.  How  much  weight  the  jury  gave  to  the  testimony 
given  in  the  trial  "  that  the  patent  was  useless,  and  of  no  value, 
and  a  vile  cheat,"  under  the  instructions  of  the  court,  "  that  if 
they  found  the  patent  to  be  of  no  value,  or  that  the  discovery 
was  no  improvement,  or.  a  much  less  improvement  than  repre- 
sented," &c.  we  cannot  tell,  other  than  it  gave  to  the  jury  great 
latitude.  The  difference  in  profit  between  making  saddles  upon 
Mixer's  plan,  or  in  the  ordinary  method,  was  not  what  the  de- 
fendants purchased  :  but  it  was  the  right  of  using  and  improving 
Mixer's  patent,  or,  in  other  words,a  licence  to  make  saddles  after 
the  manner  and  fashion  described  in  his  letters  patent.  And 
whether  the  discovery  was  valuable,  or  an  improvement,  or  not 
— whether  profit  or  loss  would  be  the  fruit  of  making  saddles  ac- 
cording to  it,  cannot  affect  the  consideration  of  the  notes  given,  as 
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rt££w'    li  ls  a  t1*^  purcha3e.lt  would  be  a  different  question  had  the  pi» 
w®.  '    teat  been  vacated  or  overturned ;   at  least,  there  would  be  some 

William*  grounds  ujhmi  which  the  defendants  could  make  a  claim  upon 
g^  Mixer  for  such  proportion  of  the  sum  paid,  as  the  time  they  then 
J  had  the  right  of  using  it  by  the  contracture  to  the  time  they  had 
actually  improved  it ;  which  would  be  according  to  the  decision 
in  Taylor  vs.  Bare,  1  New  Jtep.  260. — But  it  is  there  said,  that 
in  Arkwrighfs  case,  though  it  was  vacated  before  the  time  in 
which  it  would  have  expired,  yet  no  money  was  ever  recovered 
back,  notwithstanding  large  sums  had  been  paid  for  the  use  of  it. 
We  are  next  to  see  if  any  fraud  was  practiced  upon  the  defend- 
ants by  JHfia?er,Which  led  them  into  the  trade/The  evidence  to  sup- 
port the  charge  was,  "  that  Mixer,  to  induce  them  to  purchase  in* 
formed  them  that  Newton  Hayes,  a  saddler,  in  the  town  of  Bur* 
lington,hid  offered  him  $300  for  the  three  northern  counties  in 
this  State,"  and  the  defendants  relied  upon  the  representation! 
supposing  it  to  be  true,  but  which  proved  to  be  false.  Also* 
"  that  his  uniform  price  for  license  to  make  said  saddles,  was  $9, 
each,  and  that  he  had  sold  so  in  New  Hampshire^  which  was  also 
false." 

To  support  a  defence  upon  the  charge  of  fraud,  it  must  be 
clearly  alleged  to  have  been  committed  by  the  plaintiff,  and  a 
damage  resulting  from  such  fraud  to  the  defendants.  The  fraud 
must  consist  in  depriving  the  defendants  by  deceitful  means,  of 
some  benefit  which  the  law  entitled  them  to  demand  or  expect* 
— Vernon  vs.  Keyes,  12  East,  636. — Where  are  we  to  look,  in 
this  case,  for  either  the  fraud  practised  upon  the  defendants  by 
Mixer,  or  damage  which  they  have  sustained  by  means  of  any 
art  or  representation  of  his  at  the  time  of  the  sale?  The  case 
which  the  parties  mutually  made  out,  and  have  presented  to 
this  court,as  a  bill  of  exceptions,  though  not  certified  as  such  from 
the  court  below,does  not  instruct  us  whether  the  defendants  pur- 
chased any,  and  if  any,  what  portion  of  the  State,  or  United  States^ 
of  Mixer.  It  says,  "the  notes  were  given  by  the  defendants,  for 
the  purchase  from  Mixer,  of  his  patent  right  for  making,  using, 
and  vending  saddles."  From  which  it  would  be  too  much  to  in- 
fer that  the  purchase  covered  either  the  three  northern  counties 
in  this  State,  or  the  State  of  New  Hampshire  ;  and  if  neither, 
how  they  have  sustained  any  damage  from  his  representations  as 
to  what  Hayes  would  give,  or  what  he  sold  privileges  for  in  New- 
Hampshire,  we  are  left  to  conjecture. 


OF  THE  STATE  OP  VERMONT. 


41 


William 

IMC 

Hicka. 


tt  may  be  remarked,too,that  the  defendants  do  not  say  they  were  ^JJJIJ* 
influenced,  or  induced,  by  his  representations  to  purchase  of  him;      isl- 
and it  certainly  is  not  for  the  Court  to  say  that  they  were.     Noth- 
ing is  more  difficult  than  to  tell  the  moving  cause  to  another  man's 
action.  If  the  inducement  to  purchase  did  not  proceed  from  the  re- 
presentations, then  the  damage  disappears  at  once,  however  los- 
ing their  bargain  may  have  been*    As  it  respects  what  Mixer 
said  of  his  price  for  selling  licences  for  making  single  saddles,  and 
that  he  had  sold  so  in  JVew  Hampshire,  the  declaration,  if  it  can 
amount  to  any  thing,  was  too  general  to  admit  of  the  falsity  being 
proved  by  shewing  individual  cases  of  sales  at  a  less  price ;  for 
had  he  Sold  in  any  instances,  or  in  any  part  of  the  State  of  New 
Hampshire,  at  $3,  his  representation  would  have  been  true. 
But  admitting  the  fact  that  the  defendants  did  purchase  the  right  as 
to  the  three  Northern  Counties,  and  that  he  made  the  representa- 
tion of  Hayes*  offer,  and  that  his  uniform  price  for  licenses  to 
make  saddles  was  $3,  each,  and  he  sold  so  in  New  Hamp- 
shire, end  that  both  of  those  representations  were  false ;  accord- 
ing to  the  rule  laid  down  by  Ld.  Elinbourough  in  Vernon  vs. 
Keys,  a  damage  must  result  from  such  false  representation  in  order 
to  constitute  a  fraud,  and  that  clearly  alleged:  saying  that  "the 
patent  was  useless,  and  of  no  value,  and  a  idle  cheat,"  is  not  suffi- 
cient; all  that  might  have  been  true,  and  perfectly  understood  by 
the  parties  at  the  time. 

This  case  compares  fully  in  principle  with  that  of  Vernon  vs. 
Keys,  which  was  first  decided  in  the  Kings  Bench  in  1810,  and 
afterwards  removed  into  the  Exchequer  Chamber,  and  decided 
again  in  1812 — both  Courts  concurring  in  the  opinion  that  the  mis- 
representation was  not  of  that  character  which  could  constitute  a 
fraud ;  and  in  the  latter  Court,  Mansfield,  Ch.J.  says  "it  is  no 
more  than  what  every  seller  in  this  town  does  every  day,  who 
tells  every  falsehood  he  can  to  induce  a  buyer  to  purchase."  4 
Taunt.  494.  The  case  otBayley  vs.  Merrill,  Cro.  Joe.  386,  is 
also  in  point,  which  is,  that  Merrill  contracted  with  Bayley  to 
draw  a  load  of  madder  a  certain  distance,  at  a  given  price,  affirm- 
ing that  the  weight  was  but  8  cwu  whereas,  it  was  22  cwt.  and 
by  means  of  the  difference,  he  sustained  an  injury  :  but  it  was 
held  that  the  plaintiff  might  have  weighed  his  load,and  not  trusted 
towhat  the  defendant  told  him.  So  in  the  case  oiHarvey  vs.  Young, 
Fefo.21,-the  defendant  had  a  term  for  years,and  in  a  treaty  with 
the  plaintiff  for  the  sale  of  it,  affirmed  that  it  was  worth  £  1 50 ;  upon 
which  the  plaintiff  gave  that  sum.lt  proved  to  be  worth  but  £100 : 
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but  it  was  held  by  the  Court  to  be  but  the  bare  assertion  of  the 
defendant,  and  it  was  the  plaintiff's  folly  to  believe  him.  Also,  in  1 
Roh  JXbr.  801  pL  16,"  If  a  man,  having  a  term  for  years,offers  to 
seU  it  to  another,  and  says  that  a  sU  anger  would  give  him  £20, 
for  it;  hy  means  of  which  assertion  the  other  buys  it, when  in  truth 
he  was  never  offered  £20  for  the  term :  though  he  be  deceived 
in  the  value,yet  in  truth  no  action  on  the  case  lies."  And  in  the  case 
at  bar,  if  the  defendants  had  an  interest  in  knowing  what  Newton 
Hayes  had  offered  Mixer,  the  distance  from  Bennington  to  Bur* 
lington  was  not  30  great,  but  that  they  might  easily  have  applied 
to  him  and  ascertained  the  truth;  and  if  they  did  not,  it  was  their 
own  folly  to  dispense  with  that  which  common  prudence  required 
they  should  have  done. 

The  Court  are  notable  to  determine  upon  what  the  jury  found- 
ed their  verdict ;  whether  they  found  there  was  no  consideration 
for  the  note,or  found  what  they  were  instructed  would  be  a  fraud: 
either  of  which  they  might  perhaps  have  found  from  the  instruc- 
tions given  then*  by  the  Court,  if  the  same  has  been  truly  report- 
ed to  us  in  the  bill  of  exceptions. 

'  The  Court  are  satisfied  that  the  declarations  of  Mixer,  *t  the 
time  the  contract  was  entered  into,  were  not  such  as  the  law  will 
declare  a  fraud  ;  and  also,  that  the  instructions  given  to  the  jury 
in  the  court. below,  were  erroneous. ;  and  that  the  judgment  of  the 
county  court  must  be  reversed,  and  a  new  trial  granted. 

Judgment  reversed. 

William  and  Collamer,  for  plaintiff. 

tjutchinjon,  for  defendant. 


fc-^g-V^- 


CnrrmroEH, 

January. 
1829. 


Jamss  Sutton  w.  Johp  Beach. 

One  camwt  justify  the  seizing  and  impounding  a  stallion  by  virtue  of  the  10th  section 
of  the  "act  relating  to  pounds,  estraye  and  lost  goods,"  without  showing  that  the 
horse  was  afterwards,  legally  sold. 

The  notice  of  the  saje  of  such  horse,  required  by  saidact  to  be  given  by  the  person,  im- 
pounding the  horse,  must  mention  the  place  where  the  same  is  to  be  sold— otherwise 
the  sale  will  not  be  legal,  and  the  impounder  will  be  a  trespasser  ab  initio. 

This  was  an  action  of  Trespass,  for  seizing  and  carrying  away 
a  horse.  Plea — not  guilty,  and  notice  of  special  matter  to  be 
given  in  evidenoew  At  the  trial  in  the  County  Court,  at  March 
Term,  1828,  the  plaintiff  proved  the  taking  and  carrying  away, 
by  the  defendant,  of  the  horse  in  question,  as  alleged  in  the  de- 
claration.   The  defendant,  in  his  (Jefence,  offered  to  prove  that 
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at  the  time  of  said  taking,  the  horse  was  a  stone  horse  or  stallion,  CJ£££!?EW' 
two  years  old  some  time  in  the  Spring  in  which  he  was  Sold ;  of  1829.' 
which  the  plaintiff  Was  owner  and  keeper — That  the  plaintiff  smton 
suffered  said  horse  to  run  at  large,  out  Of  the  enclosed  ground  of  ^^ 
the  plaintiff,  and  that  the  defendant  having  found  the  said  horse 
running  at  large  and  doing  damage  to  him,  impounded  him,  and 
that  twenty-four  hours  after  impounding,  he  gave  notice  thereof 
to  the  plaintiff— That  the  defendant,  within  three  days  after  said 
notice,  caused  the  damages  to  be  appraised  according  to  the  stat- 
ute— That  the  plaintiff,  Within  three  days  after,  was  notified  of 
the  appraisal,  and  that  he  neglected  and  refused  for  three  days  or 
more,  after  both  of  said  notices,  to  pay  to  the  defendant  the  a- 
mount  of  said  damages,  together  with  the  expenses,  &c.  The 
defendant  contended  that  these  facts  would  constitute  a  good  de- 
fence to  the  action.  But  the  Court  ruled  otherwise,  and  were  of 
opinion  that  the  defendant  must  also  shew  a  legal  sale  of  the 
horse.  Whereupon  the  defendant  offered  further  to  prove  that 
be  had  advertised  the  horse  for  sale,  for  four  days,  at  the  school 
house,  in  the  town  of  Williston,  and,  at  the  time  set  for  sale,  sold 
said  horse  at  the  barn-yard  of  the  defendant.  But  it  appearing 
that  the  place  of  sale  was  not  mentioned  in  the  advertisement,  the 
evidence  was  rejected  by  the  Court. 

The  defendant  then  offered  to  prove,  that  the  plaintiff  neg- 
lecting to  pay  said  damages  and  costs,  the  defendant  advertised 
the  horse  for  sale,  at  least  four  days,  at  the  same  place  where  it 
was  afterwards  sold,  but  at  a  time  previous  to  the  time  set  in  the 
advertisement ;  which  advertisement  was  torn  down  by  some  per- 
son unknown  to  the  defendant.  Whereupon  the  defendant  omit- 
ted to  sell  on  the  day  set,  but  posted  up  a  second  advertisement. 
The  defendant  also  offered  to  prove  that  the  plaintiff  knew  of  the 
time  and  place  of  sale,  and  employed  an  agent  to  attend  the  sale; 
who  did  attend  and  bid  off  the  horse  for  the  plaintiff.  To  the  ad- 
mission of  all  which  evidence  the  plaintiff  objected,  and  the 
same  was  excluded  by  the  Court,  and  a  verdict  was  returned 
for  the  plaintiff. 

The  defendant  filed  exceptions  to  the  foregoing  opinions  of  the 
Court ;  and  the  cause  now  came  before  this  Court  on  a  motion  for 
a  new  trial,  founded  on  said  exceptions. 

The  coumelfor  the  plaintiff  contended,  That  the  advertise- 
ment was  void,  because  it  did  not  mention  the  place  of  sale.  It 
was  pat  up  at  the  school  house,  and  the  property  was  sold  at  the 
defendant's  barnyard.— Statute, p.  453, $. 10,   and  //.  150,  *.  1. 
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tB^^^i  2-  This  defect  could  not  be  cured  by  Sutton's  having  notie* 
Ira*-'    of  the  place  of  sale.    The  advertisement  is  intended  to  give  no* 

Sutton     tice  to  all,  that  any  one  may,  if  he  chooses,  come  in  and  bid. 

Baaeb  ^.  And  Beach,  neglecting  to  pursue  the  steps  pointed  out  by 
the  statute,  was  a  trespasser  ab  initio.  "  If  a  sheriff  have  not  re-* 
turned  a  writ,  which  ought  to  have  been  returned,  be  becomes  * 
trespasser  from  the  beginning,  as  to  every  act  done  under  it."— - 
2  Swift's  System,  96. — 5  Dane,  556.  Whenever  an  authority 
is  given  by  law,  to  a  person,  and  he  abuses  it,  he  is  a  trespasser 
ab  initio.  Purrington  vs.  Loring,  7  Mass.  388. — Sackrider  vs- 
McDonald,  10  Johns,  ttep.  253. — Van  Brant  etal  vs.  Schenck, 
13  Johns.  414.— Merrit  vs.  O'JVetf,  13  Johns.  477. 

The  Counsel  for  the  Defendant  contended,  1.  That  the  tak- 
ing, impounding,  appraisal  of  the  damages,  and  notice  to  the  own- 
er, so  far  divested  the  owner  of  the  possession  of  the  property 
taken,  that  he  cannot  maintain  trespass  ;  and  that  it  was  not  ne- 
cessary to  shew  any  sale.     Smith  vs.  Miller,  1  T.  R.  480. 

2.  A  mere  nonfeasance,  or  irregularity  in  the  proceedings,  will 
not  make  the  defendant  a  trespasser  ab  initio.  Gardner  vs* 
Campbell,  15  Johns.  Rep.  401  .—1  Chitty's  PI.  172.— 1  SwijVi 
Dig.  528.  Where  the  original  taking  is  lawful,  the  subsequent 
act  must  be  such  as  to  injure  the  plaintiff,  in  order  to  make  the 
defendant  a  trespasser  ab  initio.  Hammond's  JV.  P.  53-4, 57-8, 
68-0. 

3.  If  there  was  atiy  defect  in  the  advertisement,  it  was  cured 
Or  waived  by  the  plaintiff's  attendance  at  the  sale,  and  bidding  by 

his  agent. 

4.  The  second  advertisement,  connected  with  the  fact  that  the 
horse  was  sold  at  the  place  mentioned  in  the  first,  in  the  presence 
of,  and  to,  the  owner,  was  a  continuance  of  the  first  advertise* 
taent,  and  the  whole  was  but  one  advertising. 

5.  The  proceedings  were  all  regular  and  legal.  The  omis- 
sion to  state  the  place  of  sale  in  the  advertisement  was  not  ma* 
terial.  The  impounder,  after  the  appraisal  of  damages,  notice  and 
advertisement,  is  authorised  to  sell.  By  these  proceedings  the 
dwner  is  divested  of  all  interest  in  the  property,  and  the  direction  in 
the  statute  to  advertise,  being  general,  not  in  terms  requiring  the 
place  of  sale  to  be  mentioned,  he  cannot  complain,  unless  At*  in- 
terests are  affected  by  the  omission.  The  first  object  of  the  act 
is  to  satisfy  the  damages  and  the  expense  of  the  impounder,  and 
next  to  secure  the  surplus  to  the  town.    In  neither  case  has  the 
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defendant  any  interest.  So  far  then  as  the  owner  is  concerned,  there  £«n«n>x* 
is  do  reason  for  requiring  the  place  of  sale  to  be  advertised,  and      1829. 
hence  this  requisition  is  omitted  in  the  statute.    The  statute  di~     Sutton 
reoting  the  mode  of  selling  property  on  execution,  requires  the     B<£^ 
place  of  sale  to  be  particularly  advertised,  because  the  owner  has 
an  interest  in  the  sale.  Stat.  209.    Also  in  the  sale  of  real  estate 
at  auction  by  execution.  Statute  343 — Sec.  9. 

6.  The  defendant  contends  that  he  must  necessarily  sell  where 
the  horse  was  impounded — That  he  had  no  authority  to  sell 
elsewhere,  and,  of  course,  the  place  of  sale  must  have  been 
known  by  the  plaintiff  to  be  at  the  pound. 

The  opinion  of  the  Court  was  delivered  by 

Paddock,  J.  Two  questions  are  raised  by  this  case ;  first, 
whether  the  advertisement  wherein  was  set  forth  the  time  the  horse 
was  to  be  sold,  ommhting  the  place,  was  legal ;  secondly,  wheth- 
er the  sale  under  such  notice,  would  make  the  defendant  a  tres- 
passer ah  initio* 

The  only  object  in  advertising  property  for  sale,  is  to  give  no- 
tice to  those  who  may  wish  to  purchase,  of  the  time,  and  place 
where,  the  same  will  be  offered  ;  and  without  specifying  both, 
ndhher  the  spirit  nor  intent  of  the  statute  is  complied  with.  The 
statute  is  to  have  a  reasonable  construction ;  and  if  one  part  might 
be  dispensed  with  to  suit  one  case,  another  part  might  be  to  fa- 
vor some  other,  and  so  on,  until  the  whole  statute  would  be  fritter- 
ed away.  The  time  might  be  better  omitted  than  the  place  where 
a  sale  is  to  be  made  ;  for  if  the  time  were  omitted,  one  intending 
to  purchase  could  employ  another  to  give  him  notice  when  the  ar- 
ticle was  set  up  :  but  the  place  being  omitted,  he  could  employ 
no  means  to  be  informed. 

I  recollect  a  case  before  the  Supreme  Court  in  Essex  County, 
in  1822,  Clark  vs.  Batch,  in  which  this  same  question  was  .decid- 
ed. The  case  was  this  :  Clark,  being  a  private  in  a  militia  com- 
pany, had  neglected  to  appear  on  a  day  appointed  for  training,and 
was  fined,  and  an  execution  issued,  and  was  put  into  the 
hands  of  Batch,  the  orderly  sergeant  of  the  company,  for  collec- 
tion, who  levied  the  same  on  a  horse  belonging  to  the  delinquent; 
adversised  the  same  for  sale,  and  sold  after  the  usual  time  of  no- 
tice. 

The  delinquent  then  brought  his  action  of  trespass  against 
Batch,  and  on  the  trial,  it  appeared,  that  after  the  advertisement 
had  been  posted  up  four  days,  it  was  discovered  that  the  place  of 
sale  bad  not  been  mentioned  j  and  it  was  then  supplied  by  the  of- 
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Chittende*,  goer  .  a!1|i  tta  sale  was  made  in  ten  days  after,  and  was  adjudged 

1829.  '    by  a  full  court  to  be  irregular  $  and  the  plaintiff  recovered. 

Sutton         It  is  urged  that  the  plaintiff  has  no  reason  to  complain,  as  her 

Beach.      knew  ttie  ^me  and  P,ace  of  sa*e>  "^  actually  sent  an  agent  and  b\& 

the  property  off.    That  can  make  no  difference  here,  whatever 

it  might  do  on  the  minds  of  the  jury,  in  assessing  damages. '  The 

question  is,  whether  the  property  was  legally  disposed  of  or  not  t 

if  legally,  the  plaintiff  is  divested  of  all  right  and  interest  in  it :  but 

if  not,  he  has  his  claim  against  the  defendant  who  seized  it :  and 

whether  that  claim  can  be  prosecuted  in  an  action  of  trespass,  or 

not,  is  our  next  enquiry. 

It  is  urged  by  the  defendant,  that  trespass  will  not  lie  in  the. 
present  case  ;  that  the  first  taking  being  lawful,  a  subsequent  ir- 
regularity in  the  disposition  of  the  property,  will  not  make  the 
seizor  a  trespasser  ab  initio.  The  case  cited  from  the  15  John~ 
son,  Gardner  vs.  Campbell,  does  not  tend  to  support  this  posi- 
tion. That  was  an  action  of  replevin  for  certain  goods  taken  on 
execution  by  an  officer,  who  afterwards,  having  received  the  mon- 
ey of  the  execution  debtor,  to  the  full  amount  of  the  execution, 
and  having  given  a  receipt  for  the  same,  proceeded  and  sold  the 
goods.  The  case  was  submitted  to  the  Court  upon  a  demurrer 
to  these  facts.  Judge  Spencer,  in  delivering  the  opinion  of  the 
Court,  said,  "  that  the  pleas  admit  the  original  caption  to  be  law- 
ful, and,  therefore,  replevin  did  not  lie."  He  virtually  admitted, 
that  where  the  original  taking  was  lawful,  and  afterwards  the  of- 
ficer committed  a  mere  nonfeasance,  such  as  a  refusal  to  deliver 
an  article  distrained,  trespass  would  not  lie :  but  did  expressly  re- 
cognize the  case  of  Hopkins  vs.  Hopkins,  reported  in  10.  Johns. 
269,  as  being  law,  which  goes  fully  to  establish  the  contrary  of 
the  doctrine  contended  for  here  by  the  defendant. 

In  the  Six  Carpenters  case,  8  Co.  290,  it  was  ruled,  "  that 
when  entry,  authority  or  licence  is  given  to  one  by  the  law,  and 
he  abuses  the  same,  he  shall  be  a  trespasser  ab  initio :  but 
where  entry,  authority  or  licence  is  given  by  the  party,  and  he 
abuses  it,  there  he  shall  be  punished  for  the  abuse,  but  he  shall 
not  be  said  to  be  a  tresspasser  ab  initio"  And  the  same  princi- 
ple was  established  in  the  case  of  Reynolds  vs.  Champerton,  Cro. 
Charles,  228.  All  the  Court  were  of  opinion,  that  to  prevent  die 
plaintiff  from  fishing  in  the  defendant's  fishery,  he  might  legally 
distrain  the  plaintiff's  nets  and  oars  damage  feasant,  to  stop  his 
further  fishing ;  but  in  cutting  them,  made  liimself  a  trespasser 
ab  initio, 
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And  where  a  lawful  taking  is  not  followed  by  some  positive  cyTnifDW' 
act,  by  which  the  interest  of  the  owner,  or  the  property  itself,  is  1829. ' 
partially  or  wholly  destroyed ;  but  by  an  irregularity  in  the  dis-  Sutton 
position  of  the  same;  as  for  instance,  not  removing  the  property  g^. 
with  reasonable  dispatch— the  distrainer  makes  himself  a  tres- 
passer ab  initio.  Griffin  vs.  Scott,  2.  Ld.  Ray.  1424.  To 
satisfy  ourselves  of  which,  we  hardly  need  any  other  evidence 
than  the  Statute  of  1  Uk  Geo*  II.  which  provides  "  that  where  any 
"  distress  has  been  made  for  rent,  and  any  irregularity,  or  unlaw- 
"  ful  act  shall  be  afterwards  done  by  the  party  distraining,  the  dis- 
"  tress  itself  shall  not  therefor  be  deemed  unlawful,  nor  the  par* 
**  ty  making  it,  be  deemed  a  trespasser  ab  initio ;  but  the  party  ag- 
*'  grieved  by  such  unlawful  act  or  irregularity,  shall  and  may  re- 
«  cover  full  satisfaction  for  the  special  damage  he  shall  have  sus- 
"  tained  thereby,  and  no  more,  in  an  action  of  trespass  or  on  the 
"  case,  at  the  election  of  the  plaintiff."  And  in  Winterbourne 
vs.  Morgan  and  others,  11  East,  385,  though  the  distress  was 
for  rent,  yetthe  defendants,  remaining  in  possession  for  fifteen  days, 
during  the  last  four  of  which  they  were  removing  the  goods  which 
were  afterwards  sold  under  the  distress,  the  law  giving  but  five 
days  for  that  purpose,  were  adjudged  trespassers  ab  initio. 

It  is  evident  from  the  wording  of  the  above  act  of  1 1th  Geo.  II, 
and  more  especially  its  preamble,  that  it  was  a  remedial  and  not 
an  explanatory  act ;  for  the  latter  recites  the  hardship  upon  land- 
lords, against  whom  damages,  as  trespassers  ab  initio,  had  been 
recovered  to  the  amount  of  the  rent  due  for  which  the  distress 
had  been  made,  on  account  of  some  irregularity  or  tortious  act  in 
the  disposition  of  the  distress  taken.  To  relieve  them  from  such 
conclusions  of  the  law,  the  19th  section  enacts  "  that  where  any 
distress  has  been  made  &c."  before  recited. 

And  Sir  William  Blaekstone,  in  his  Commentaries  (3  vol* 
p.  15)  admits,  that  before  the  passage  of  this  Statute  "if  any  one 
irregularity  was  committed,  it  vacated  the  whole,  and  made  the 
distrainors  trespassers  ab  initio.79 

And  the  same  principle  has  been  recognized  by  the  Sup.  Court 
in  Massachusetts,  in  the  cases  of  Purrington  vs.  Loring,  7.  Ms* 
R.  388,  and  Winslow  vs.  Loring,  7.  Ms.  392,  In  the  former 
case,  the  property  being  distrained  on  a  warrant,  was  advertised 
but  twenty  Jour  hours  before  sale ;  whereas,  the  law  required  it 
to  have  been  four  days.  In  the  latter,  an  article  having  been  sold 
on  execution,  the  purchaser  refused  to  pay  for  it,  and  the  officer 
consented  to  set  it  up  again  ;  and  it  was  bid  ofi  at  a  less  price  than. 
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cj£J^11    it  was  at  first.    And  for  those  irregularities,  the  officer  in  both 

Ma9-'     cases  was  adjudged  a  trespasser db  initio. 

Sutton         Thus  stood  the  law  anciently,  and  it  has  not  been  departed  from 

B^d,.     in  later  days ;  and  if  this  Court  is  governed  either  by  precedent  or 

principle,  they  must  decide  in  favor  of  this  form  of  action,  in  the 

present  case. 

The  defendant  further  contends,  that  the  law  appoints  the  sale 
to  be  made  in  this  case,  at  the  place  where  the  horse  was  impoun- 
ded ;  and  hence  it  is  not  necessary  to  notice  the  place  in  the  adver- 
tisement. Such  does  not  seem  to  be  the  letter  of  the  Statute ; 
and  the  policy  of  the  law  requires  every  publick  sale  to  be  made 
in  a  place  more  publick  than  the  stable  of  a  private  individual. 

The  court  are  of  opinion,  that  the  evidence  offered  by  the  de- 
fendant was  properly  excluded ;  therefore,  the  judgment  of  the 
County  Court  must  be  affirmed. 


■  ^^ILl  v  v 


Chittenden,  UNIVERSITY  OP  VERMONT  VS.  SaHUEL  BuXLL. 

January, 
1829* 

B,  with  a  number  of  other  person*,  signed  a  subscription-paper,  thereby  promising  to 
pay  to  the  University  of  Vermont  fifty  dollars,  for  the  purpose  of  erecting  such  suit- 
able college  buildings  as  the  Corporation  thereof  should  think  advisable— In  an  ac- 
tion brought  against  B,  after  the  erection  of  the  buildings,  to  recover  the  amount 
of  his  subscription,  it  was  held  that  the  acceptance  of  the  subscriptions  by  the  Cor- 
poration, and  the  actual  commencement  of  the  work,  with  a  view  to  complete  the 
same,  so  consummated  the  contract,  that  B  could  not  avoid  payment  on  the  ground 
that  mere  was  no  consideration  for  the  promise* 

When  one,  by  voluntary  subscription,  promises  to  pay  in  labor  or  materials,  at  his  op- 
tion, another  season,  for  the  purpose  of  erecting  college  buildings,  and  who  can  be 
presumed  to  know  that  the  buildings  are  being  erected,  a  demand  on  him  for  the 
labor  or  materials,  previous  to  the  completion  of  the  work,  is  not  necessary.  A 
demand  made  after  the  buildings  are  finished  is  sufficient,  if  the  payee  is  ready  and 
willing  to  receive  such  pay  at  the  college,  or  at  any  other  place  equally  convenient 
for  the  promisor. 

If  the  promisor,  in  such  case,  wish  to  discharge  himself  from  his  undertaking,  he  must 
make  an  offer  of  payment  to  the  committee  appointed  to  erect  said  buildings,  or  to 
the  person  or  persons  to  whom  his  subscription  has  been  assigned. 

This  was  an  action  of  assumpsit  founded  upon  the  following 
agreement :  "  Whereas  the  College  buildings  at  Burlington  have 
"  lately  been  consumed  by  fire ;  and  whereas,  the  Corporation 
"  have  resolved  to  erect  other  buildings  as  soon  as  practicable  : 
"  Therefore^  we  whose  names  Are  hereunto  subscribed,  promise 
"  the  University  of  Vermont  to  pay  them  the  sums  affixed  to  our 
"  names  respectively,  for  the  purpose  of  erecting  such  suitable 
«  College  buildings,  as  the  said  Corporation  shall  think  advisable. 
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*  It  if  understood,  that  this  subscription  is  not  binding,  unless 
"the  sum  of  $8000,00  is  subscribed  in  the  torn  of  Burlington;    "Im* 
«  and  if  any  of  the  subscriptions  are  payable  in  collateral  article*,  vnivwahy  «f 
u  the  same  shall  be  reduced  to  cash  value,  to  be  estimated  by  a    Ve^ont 
"  committee  for  that  purpose.  BtwB- 

"  It  is  abo  further  understood,  that  when  $8000,  is  subscribed, 
"  the  twenty  highest  subscribers  shall  have  power  to  appoint  the 
"  committee  to  examine  the  subscription,  and  estimate  their  cadi 
"  value,  and  their  report  shall  be  binding ;  and  also,  to  appoint  an 
"  agent  to  superintend  the  erection  ef  the  College  buildings.— 
"  Burlington,  July  29,  1824." 

It  appeared  in  evidence  at  the  trial  in  the  County  Court,  at 
March  Term,  1828,  that  after  the  burning  o£  the  College  buil- 
dings in  2farKf»£fon,  the  defendant  Buell,  and  the  other  inhabi- 
tants of  that  town,  immediately  undertook  a  voluntary  subscrip- 
tion for  the  erection  of  a  new  edifice ;  and  amongst  others,  Sam* 
uel  BueU  subscribed  fifty  dollars,  payable  in  labour,  or  materi- 
als, at  his  option,  another  season,  subject  however  to  the  condi- 
tion that  the  whole  amount  of  subscriptions,  in  the  said  town, 
should  marcthe  sum  of  $8000  j  and  if  it  fell  short,  the  subscrib- 
ers were  not  bound  to  pay. 

But  that  amount  having  been  raised  in  the  town,  the  subscrip- 
tion was  discharged  from  the  condition.  The  subscriptions  were 
presented  to  the  Corporation  of  the  University,  and  by  them  ac- 
cepted ;  and  a  committee  was  thereupon  appointed  to  superintend 
the  erection  of  said  buildings.  Said  committee  contracted  with 
JNtchols  $*  Herrick,  and  one  Saml.  Reed  to  erect  and  complete 
the  same ;  and  assigned  over  to  them,  all  the  sums  subscribed  in 
payment  therefor ;  the  said  BueWs  proportion  falling  to  said  Reed, 
who  had  engaged  to  do  the  mason  work. 

In  March,  1825,  and  before  the  buildings  were  commenced, 
BueU  called  on  Nichols  fy  Herrick,  and  said,  that  be  wished  to 
pay  his  subscription  in  Carpenter  and  Joiner  work,  and  that  he 
had  lured  a  man  for  that  purpose.  N.  &  H.  then  informed  him 
that  Reed,  who  had  engaged  to  do  the  mason  work,  owned  his 
subscription,  and  he  must  pay  it  to  him.  Buell's  reply  was,  that 
he  could  get  a  mason  in  Champlain. 

The  contractors,  or  superintending  committee,  proceeded  and 
erected  the  present  College  buildings  in  the  summer  of  1825,  to 
the  acceptance  of  the  Corporation.  In  1826,  after  the  edifices 
were  completed,  the  said  Reed  requested  said  BueU  to  pay  him 
his  subscription,  and  told  him  he  would  take  it  according  to  the 
terms  of  the  same. — It  further  appeared  that  the  buildings  were 
o 
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&rrrraff»Bserected  in  the  immediate  vicinity  of  BueWt  house,  and  that  he 
"ltts?'     must  have  seen  the  progress  of  the  same,  from  day  to  day.    Pay- 
Unirendtyof  m6Dt  DOt  having  been  made,  the  Corporation  brought  their  suit  to 
Vermont    enforce  it. 

BudL  The  defendant  contended  that  the  promise  proved  was  without 

consideration — That  a  demand  of  labour  or  materials  for  the 
erection  of  the  college  buildings,  before  they  were  completed, 
was  necessary — That  a  demand  of  labour  or  materials,  after  they 
were  completed — or  either  before  or  after,  for  any  other  purpose 
than  the  said  buildings,  was  insufficient ;  and  that  the  offer  to  pay 
said  subscription  in  joiner  and  carpenter  work  to  Nichols  6f  Her- 
tick,  as  the  evidence  tended  to  prove,  was  a  sufficient  tender  of 
performance  J  and  requested  the  Court  to  charge  the  Jury  accor- 
dingly. 

The  Court  did  not  so  charge  the  Jury ;  but  did  give  them  in  charge, 
That  if  the  plaintiff  had  proved  to  them  nothing  but  the  defen- 
dant's promise  to  pay,  such  naked  promise  would  not  support  the 
action  :  But  if  they  should  find  that  the  defendant  signed  the  sub- 
scription paper,  as  the  plamtifis  contend,  and  the  same  was  de- 
livered to  the  plaintiffs,  and  they  appointed  a  comndfrttee  to  erect 
the  buildings  contemplated  in  the  subscriptions,  and  they  had 
gone  on  and  erected  the  buildings  on  the  credit  of  these  sub- 
scriptions ;  this  formed  a  binding  consideration  for  the  promise 
contained  in  the  subscription — 

That  if  the  $8000  or  more  was  subscribed,  according  to  the 
result  found  by  the  said  averaging  committee ;  that  fulfilled  the 
condition  precedent  named  in  the  subscription — 

That  as  the  defendant  had  his  option  whether  to  pay  in  labour 
or  materials  the  fifty  dollars  subscribed,  which  remained  unpaid, 
and  was  to  pay  the  same  another  season — that  is,  as  mtfct  be  un- 
derstood, the  next  season  for  building,  next  following  that  in  which 
the  subscription  was  made. 

If  the  defendant  also  was  living  during  the  season  of  payment 
in  sight  of  the  work,  and  erection  of  the  buildings,  no  demand  oa 
him  was  necessary.  He  ought  himself  to  have  performed  such 
labour,  or  furnished  such  materials  as  were  needed  for  the  build- 
ing, and  offered  the  same — That  the  demand  made  by  Reed,  if 
made  as  testified,  when  Loomis  was  building  his  bouse,  the  year 
after  the  college  buildings  were  erected,  was  a  sufficient  demand, 
if  said  Reedy  was  ready  and  willing  to  receive  such  pay  at  the 
college,  or  any  other  place  equally  convenient  for  the  defendant — 

That  if  the  defendant  wished  to  make  known  his  option,  about 
the  mode  of  payment,  before  the  work  was  begun,  he  might  have 
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gone  to  the  contracting  committee,  or  to  the  builders,  and  ascer-  Cmmmai, 
tftioed  which  of  them  had  the  controul  of  his  subscription,  and       1829. ' 
tendered  payment  to  the  person  or  persons  having  such  controul  unirereity  <$ 
—That  if  said  Buell  had  employed  a  carpenter  to  work,  as  he  in-    Vennont 
formed  Herrick,  and,  on  being  informed  that  Reed,  who  held  the      Buell. 
subscription,  had  the  care  of  the  mason  work,  said  he  would  then 
employ  a  mason  at  Champlain ;  that  was  a  waiver  of  any  claim 
to  have  his  carpenter  and  joiner  employed. 

The  Jury  returned  a  verdict  for  the  plaintiffs.  The  defendant 
filed  exceptions  to  the  opinions  and  charge  of  the  Court ;  and  the 
cause  now  came  before  this  Court  on  a  motion  for  a  new  trial 
founded  on  said  exceptions. 

Thompson  for  the  defendant. — 1 .  The  defendant  contends  that 
the  evidence  shows  no  consideration  for  the  promise.  The  fact 
that  the  plaratifls  may  have  proceeded  in  the  erection  of  the  Col- 
lege buildings  upon  the  credit  of  the  subscription  (and  the  fact 
is  denied)  does  not  vary  the  case  from  ordinary  cases  of  a  naked 
promise.  There  is  no  difference  between  this  case  and  the  case 
of  establishing  a  professorship,  hiring  a  professor,  extending  the 
sphere  of  operations,  fyc. 

2.  A  demand  was  necessary.  The  expression  "  another  sea- 
son" is  wholly  uncertain  in  its  meaning,  because  every  part  of  the 
year  is  a  "  season"  for  building.  The  expression,  therefore,  does 
not  imply  a  promise  to  pay  within  a  limited  and  defined  period. 
But  should  the  promise  be  so  construed,  the  very  nature  of  it  im- 
plies the  reasonableness  and  necessity  of  notice  or  demand.  From 
the  very  nature  of  the  transaction,  all  persons  concerned  must 
have  understood  that  notice  was  to  be  given. 

3.  If  a  demand  was  thus  necessary,  it  is  contended  that  none  is 
proved.  The  only  demand  or  notice  was  by  Reed  to  labour  on 
JLoomts'  house.  Now,  a  demand,  which  would  not  have  been 
good  had  not  the  claim  been  transferred,  .would  not  be  good  for 
the  plaintiffs'  assignee.  Can  it  be  contended  that  a  demand  by 
the  plaintiffs  to  labour  on  Loomis'  house  would  be  sufficient  ? 

4.  But  it  is  contended  that  a  sufficient  tender  of  performance  was 
proved.  An  ofier  to  pay  in  carpenter's  and  joiner's  work  was 
enough.  It  is  no  excuse  for  not  receiving  the  labour  offered,  that 
such  an  arrangement  had  been  made  among  the  assignees,  as 
rendered  it  inconvenient  for  the  person  to  whom  it  was  tendered,  to 
receive  it.  Buell  could  not  be  subjected  to  any  inconvenience 
by  any  arrangement  made  by  the  plaintiffs  or  their  assignees. 
Having  employed  bis  labourer,  and  tendered  his  labour  to  one  a*- 
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c^^J™w'agn««j  he  could  not  be  turned  over  to  another*  and  compelled  to 
1829. '    furnish  labour  of  another  kind.    The  defendant  did  not  waive  hie 

Uni?«mtyof  claim  to  have  the  labour  tendered  received,  unless  what  he  said 
v**™™1  amounted  to  a  promise!  and  induced  Herrick  not  to  accept  the  h- 
B«dL     bour  ofered. 

Bailey  and  Monk  for  the  plaintiffs* — 1.  Was  a  demand  ne- 
cessary to  entitle  the  plaintiffs  to  recover  ?  If  so,  was  the  demand 
proved  sufficient?  By  the  terms  of  the  subscription,  the  "  labour 
and  materials'9  were  to  be  paid  in  or  during  the  "next  season." 
The  object  of  the  subscription  was  to  rebuild  the  college  edifices 
in  this  town— it  was  made  in  the  same  year  in  which  the  old  build- 
ings were  consumed  by  fire-— and  it  was  manifestly  improbable, 
if  not  impossible,  that  the  same  should  be  replaced  before  the  next 
year  or  season.  In  the  following  season,  by  which  the  summer 
season  is  meant,  the  new  college  buildings  were  erected,  in  sight 
and  hearing  of  the  defendant.  Having  agreed  to  furnish  labour 
and  materials  for  a  specific  purpose,  and  having  fixed  the  time  in 
which  he  would  do  this,  with  reference  to  the  time,  a  season  when 
the  corporation  would  probably  want  those  articles,  and  could 
profitably  use  them,  it  was  his  duty  to  fulfil  this  promise  within 
the  time  prescribed  by  himself:  he  should  have  tendered  to  the 
agent  of  the  corporation,  or  at  the  site  of  the  college  buildings, 
the  labour  or  the  materials ;  no  demand  therefore  was  necessary. 
But  if  it  was,  the  evidence  proved  a  legal  and  sufficient  demand. 
The  subscription  in  question  had  been  assigned  by  the  building 
committee,  appointed  by  the  corporation  and  the  inhabitants  of 
Burlington,  to  Samuel  Reed,  who  had  contracted  jointly  with 
Nichols  and  Herrick  to  put  up  the  college  edifices.  The  defen- 
dant, having  neglected  to  offer  his  subscription  during  the  next 
season,  (1825)  Reed,  at  Loomis'  house  in  1836,  after  die  college 
buildings  were  completed,  called  upon  Buett  for  his  subscription 
according  to  its  purport.  Buell  replied  that  he  was  to  pay  in 
labour  or  materials,  to  which  Reed  rejoined,  that  be  then  warn- 
ed labour,  be.— This  was  a  sufficient  notice  and  demand  to,  and 
of,  the  defendant.  It  is  idle  to  say,  that  having  stood  by  while 
the  college  buildings  were  going  up,  within  the  sound  of  the  trow- 
el and  hammer,  and  yet  not  offering  his  work  or  materials,  he  was 
by  his  own  neglect ,  released  from  all  obligations  to  pay  his  sub- 
scription. 

2.  There  was  no  offer  or  tender  ;  the  evidence  only  shows  that 
Buett  told  Nichols  $*  Herrick  that  he  had  engaged  a  roan  to  do 
joiner's  and  carpenter's  work  on  his  subscription-— «n4  that  he 
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might  have  talked  with  some  person  on  that  subject:  but  did  be  c"™?ail> 
**9rg*witA,or  send  a  hand  to,  Nichols  fy  Herrick,  or  to  Reed,  im' 
or  any  other  agent  of  die  plaintifis,  to  perform  the  labor  ?  There  uniyertUyof 
was  no  evidence  even  tending  to  show  this  fact :  merely  faying  v*^0Bt* 
that  he  had  engaged  a  man,  or  the  fact  that  be  had  done  so,  was  BueD- 
no  tender.  But  the  defendant  was  informed  in  so  many  words 
by  Nichols  fy  Herrick,  that  Reed  was  to  do  the  mason  leorfc  about 
the  buildings,  and  that  this  subscription  was  assigned  to  him,  to 
whom  it  must  be  paioV-and  BueU  replied  that  he  could  get  a 
mason  at  Champlain.  This  testimony  came  from  the  defendant's 
own  witness.  Here  he  waived  his  tender,  if  he  had  made  one. 
But  the  pretence  of  a  tender,  which  can  bar  this  action,  is  not  sup- 
ported by  a  single  fact  in  the  whole  evidence.— Barney  vs.  Blitt 
oioLl.  Chip.  Rep.  399. — Bardenane  vs.  Gregory,  5.  East  107. 
3.  There  was  a  sufficient  legal  consideration  to  support  the 
promise  on  which  the  action  was  founded.  We  need  not  enquire 
whether  the  defendant  would  or  did  derive  such  an  advantage 
from  the  object  to  which  he  offered  to  contribute,  in  the  enhanced 
value  of  his  real  estate,  and  the  convenienceand  benefit  of  having 
a  literary  institution  in  his  immediate  neighborhood,  as  to  sustain 
his  undertaking  or  promise  in  law.  The  case  may  be  put,  at  once, 
upon  the  ground  of  an  executory  contract.  BueU  says  to  the 
corporation — "  If  you  will  go  forward  and  erect  suitable  college 
«  buildings  on  the  site  of  the  old  college,  in  a  reasonable  time,  I 
"  will  contribute  or  pay  fifty  dollars  in  labour  or  materials  in  the 
"  course  of  the  next  season,  toward^that  object."  The  plaintifis 
assent  to  his  proposition— commence- the  work — incur  expense 
— hire  help,  and  buy  materials— pay  out  money— all  on  the 
•  strength  and  faith  ot  the  defendant's  (among  others)  promise. 
BueU  cannot  shield  himself  against  this  claim  by  saying  that  there 
was  no  consideration  for  his  undertaking.  This  obligation  is  com- 
t  piete  both  in  a  moral  and  legal  point  of  view.  No  sound  rule  of 
,  law  will  exempt  him.— Holmes  et  ah  vs.  Dam,  12  Mass.  190.— 
Trustees  of  Farmington  Academy  vs.  AUen,  14  Mass.  172. 

t«   The  opinion  of  the  Court  was  pronounvd  by 
/    Paddock,  J.    The  defendant  contend, 
•  %      1.  That  there  was  no  consideration  for  the  promise :  but  if  ad* 
judged  otherwise,  then, 

2.  That  a  special  demand  on  JEfaeff  was  necessary. 

3.  That  aAfficient  tender  of  performance  was  made  by  BueU 
in  March,  18V ;  and 

4.  That  he  was  not  bound  in  1896,  after  the  buildings  wen 
completed,  to  make  payment. 
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^^EJJ*1*      &  is  undoubtedly  true,  that  every  man  is  by  the  laws  of  nature 

1829-  '    bound  to  fulfil  his  contracts  ;  and  equally  true  that  neither  the 

University  of  laws  of  this  State,  nor  the  Common  law,  will  compel  the  perform- 

Vermont    ance  0f  gn  agreement,  entered  into  without  sufficient  consideration, 

Buell-     motive,  or  inducement. 

This  consideration  may  arise,  either  by  reason  of  a  benefit  re- 
sulting to  the  party  promising,  or  to  a  third  person,  at  the  request 
of  the  former,  by  die  act  of  the  promisee ;  or  by  the  latter  sustain- 
ing loss  or  inconvenience,  or*  suspending  or  forbearing  any  right 
or  remedy  in  law  or  equity,  at  the  instance  of  the  person  making 
the  promise. 

It  is  not  necessary  that  the  consideration  and  the  thing  promis- 
ed should  be  equal  in  point  of  value ;  for,  so  variable  are  the  fash- 
ions of  the  times,  or  caprice  of  contracting  parties,  that  the  law 
can  affix  no  rule  by  which  the  relative  value  of  things  can  be  de- 
termined.     ;  9t 

It  is  essential  to  the  validity  of  every  contract  made  by  persons 
competent  to  contract',1that  the  assent  or  consent  be  mutual,  and 
under  such  circumstance^  ttipto  suppose  a  free,  fair  and  serious  ex- 
ercise of  the  reaching  faculties ;  and  it  matters  not  whether  the 
assent  or  promise  be  express,  or  implied :  for,  notwithstanding  the 
opinion  of  Ch.Jusi.  Holt,  in  Starke  vs.  Cheesman,  Ld.  Raym, 
538,  to  the  contrary,  such  is  now  the  settled  law.  But  in  the 
present  case,  it  is  not  questioned  but  that  there  was  a  promise 
made  by  Buell,  directly  to  the-  Corporation  of  the  University  of 
Vermont;  but  it  is  contendefl,  that  the  case  shows  no  considera- 
tion for  that  promise.         * 

*.  What  secret  motive  Buell  might  have  had,  how  far  his  interest 
was  concerned,  or  his  pride  of  residency  was  connected  with  the 
rebuilding  of  the  edifice,  and  operation  of  the  Seminary,  are  con- 
siderations not  .within  the.  sobpe  of  research ;  jwfr  are  they  ques- 
tions necessary  here  to  be  determined.  It  is  sufficient  in  this  case, 
that  the  corporation  did  accept  the  proffered  assistance  of  the  sub- 
scribers ;  and  uptm  tbe  faith  of  their  promise,  proceeded  in  the 
erection  of  tbe%%iildin$||md  the  expending  of  their  own  funds  to 
accomplish  the  same*ASlthbpgh  the  promise  would  not  havel 
been  mutual  if  the  Ccn^oratiokfcad  sued  before  they  had  made  } 
any  advances  towards  the  erection  of  the  buildings  ;  yet,  it  cannot 
be  said,  after  the  acceptance  of  the  subscription,  the  appointment 
of  a  committee  to  superintend  the  structfepe,  and  a  commencement  / 
in  fact  of  the  work,  that  the  promise  was  not  mutuajB  for  with  the 
commencement  of  such  labours,  in  good  faith,  wittr  a  view  to  the 
ultimate  completion  of  the  superstructure,  was  a  consummation  of 
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the  consideration,  and  bound  the  defendant  Buell  to  a  perform-  Cmmmta, 

JcinuQTyt 

ance  on  his  part.  1829. 

And  this  is  a  stronger  case  than  Pillans  vs.  Mierop,  3  Burr,  university  of 
1673,  where  Justice  Totes  declared  the  promise  binding  of  and  in    Vermont 
itself,  without  a  consideration ;  giving  as  a  rule  of  law  "  that  (fain-      BualL 
age  to  another,  or  suspension  or  forbearance  of  his  right,  is  a 
foundation  for  an  undertaking,  and  will  make  it  binding,  though  no 
actual  benefit  accrues  to  the  party  undertaking.    And  this  rule  is 
recognised  by  Ld.  Ellenborough,  in  Jones  vs.  Ashburnham,A 
East,  463  ;  and  in  Bunn  vs.  Grey,  1 94th  ofjhe  same  vol.  his  Lord- 
ship says,  "that,  a  consideration  of  loss  or  inconvenience  sustained 
by  one  party,  at  the  request  of  another,  is  as  good  a  consideration 
•for  the  promise  by  such  other,   as  a  consideration  of  profit  or 
convenience  to  himself."    The  same  principle  is  maintained  by 
a  full  Court  in  Williamson  vs.  Clements,  1.  Taunt.  523. 

This  principle,  however,  has  been  too  long  established,  and  too 
clearly  understood  to  be  strengthened  by  multiplying  adjudged 
cases. 

The  case  of  the  Trustees  of  Phillips  Limerick  Academy  vs. 
Davis,  11  Mass.  1 13,  is  much  like  the  one  at  bar,  with  this  differ- 
ence. The  action  was  brought  in  the  name  of  the  Trustees,  and 
the  subscription  paper  was  silent  as  to  whom  payment  was  to  be 
made,  there  being  no  payees  named  in  it ;  and  in  point  of  fact,  the 
paper  was  drawn  up  and  subscribed  to,  anterior  to  the  application 
for  and  granting  of  the  Charter ;  so  that  in  effect,  there  was  no 
donee ;  therefore,  nothing  could  pass  by  the  grant.  Shep.  Touch- 
stone  229. 

The  defence  was  made  upon  the  grounds,  that  there  was  not 
only  the  want  of  a  plaintiff  in  the  case,  competent  to  exact  the 
payment,  but  the  evidence  did  not  go  to  prove  a  promise  or  con- 
tract which  the  law  would  enforce. 

Ch.  Just.  Sewell,  in  delivering  the  opinion  of  the  Court,  with 
more  severity  than  can  perhaps  be  justified,  said,  "  This  defence 
may  be  justly  stigmatized  as  base  and  dishonorable ;  it  may  be 
considered  as  unjust  when  offered  under  circumstances  like  these 
now  in  evidence."  But  the  Court  were  compelled  to  decide  "  that 
the  writing  given  in  evidence,  contained  no  proof  of  a  contract ; 
there  being  no  parties,  there  could  be  no  mutuality — no  valuable 
consideration." 

The  case  of  E.  LarJdn  vs.  S.  Dana,  12.  Mass.  190,  bears  a 
stronger  analogy  to  the  present ;  the  subscribers  in  that  case* 
agreed  to  lend  Everett  fy  Monroe  tho^ums  of  money  set  against 
their  names  respectively,  for  the  purpose  of  establishing  a  news- 
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CmrrcvosvpapeF,  and  appointed  Larkin  to  receive  and  manage  the  appUca- 

1S?'     tioo  of  the  same.    Larkin  advanced  bis  own  money,  and  than 

University  of  kreuSta  his  action  lo  t ecover  die  amount  Dana  subscribed.    The 

Vermo«    Court  considered,  "  that  by  means  of  the  contract,  Larkin  was  lad 

to  confide  in  the  engagement  of  the  defendant  so  far,  as  to  advance 

money  for  him,  and  should  recover  it  back. 

The  Farmington  Academes.  Alien,  1 4  .Miw,  172,  may  be  con- 
sidered a  case  decisive  of  the  point  in  question*  The  subscribers 
obligated  themselves  to  pay  to  such  persons  as  the  Legislature 
should  thereafter  appoint  trustees  of  said  Academy.  The  ques- 
tion was  submitted  to  the  Court  upon  the  following  statement  of 
facts :  "  The  defendant  signed  the  paper  and  subscribedj^y  dol- 
lars. After  the  act  of  incorporation  was  passed,the  trustees  appoin* 
"  ted  a  committee  to  erect  a  building  for  their  use ;  who  afterwards 
M  applied  to  Allen  and  the  other  subscribers  for  payment  of  a 
41  portion  of  their  subscriptions.  Allen  had  no  money,  but  deliv- 
"  ered  some  Aingles  which  were  used  upon  the  building." 

It  will  be  seen  that  the  promise  in  this  case,  like  that  in  Limer- 
ick Academy  vs.  Davis,  was  not  made  to  any  person  or  corpora* 
tion  that  had  an  existence  at  the  time  of  making  the  same.  To 
obviate  that  objection  the  plaintiffs  were  allowed  to  add  the  com- 
mon counts  far  money  had  and  received,  and  money  laid  out  and 
expended ;  and  on  those  counts,  the  Court  considered  the  plain- 
tiffs ought  to  recover,  because  "  being  an  inhabitant  of  the  town,  he 
most  have  known  the  work  was  going  on ;  and  then,  he  furnished 
acme  materials,  and  this  was  sufficient  to  justify  the  trustees  in 
proceeding  to  incur  expense  on  the  faith  of  the  defendant's  sub- 
scription ;  recognizing  them  as  the  payees  of  the  same." 

But  the  case  at  bar  is  relieved  from  the  objection,  of  there  being 
no  promisee  at  the  time  the  promise  was  made ;  and  does  compare 
with  the  one  last  cited  in  two  important  features,  that  is,  the  build- 
ings were  erected  under  the  eye  of  the  defendant  BueU :— furth- 
er, in  March,  1825,  BueU  went  to  the  contractors,  and  informed 
them,  that  he  had  hired  a  carpenter  and  joiner  to  work  out  his 
subscription.  Upon  being  told  that  a  mason  was  wanted,  he  said 
11  he  could  get  one  in  Champlain."  This  I  think  as  full  a  recog- 
nition of  his  promise,  accompanied  with  the  knowledge  that  the  ex* 
pense  of  building  was  going  on,  as  die  payment  of  part  under  like 
circumstances  was  in  the  case  last  cited. 

It  is  further  contended  by  the  defendant  that  as  the  promise  was 
to  pay  "  another  season,"  the  time  of  payment  was  so  indefinite, 
as  to  make  a  special  demand  necessary. 

The  end  of  the  law  is,  to  do  justice  between  the  parties ;  there- 
fore, such  construction  must  be  put  upon  contracts,  as  are  reason- 
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mble,  and  as  near  the  minds  and  apparent  interests  andjntent  of  theCHWTwrowi 
parties,as  the  rules  of  law  will  permit ;  special  reference  being  had    *m9?' 
to  the  subject-matter  of  the  agreement.    Now,  in  applying  this  rule,  UniTe  -  of 
we  are  to  connsider  the  destruction  of  the  college  buildings,  as    Vermont 
being  a  private  as  well  as  public  loss ;  the  operations  of  the  Sen*-      Buek 
inaiy  were  to  be  suspended  until  another  building  should  be  ejec- 
ted, or  some  inconvenient  place  substituted — the  building  was  to 
be  raised  with  brick — the  dimensions  large,  and  the  Spring,  Sum- 
ner, and  Autumn  months  yielding  a  scanty  time  in  which  so  great 
an  undertaking  could  be  accomplished.    These  considerations 
thrown  together,  leave  but  little  doubt  what  was  understood  between 
ths  parties  by  "another  season."    They  must  have  understood, 
the  disappearing  of  the  newt  winter,  and  the  opening  of  Spring, 
when  the  work  could  profitably  be  commenced.    And  so  Buell 
understood  it,  by  his  applying  in  March,  1825,  and  giving  infor- 
mation "  that  he  should  pay  in  labour."    And  we  are  satisfied 
with  the  charge  of  the  Court  below  upon  this  point,  as  also  that 
of  the  demand ;  for  according  to  Holmes  vs.  Twist,  Hob.  51,  cited 
in  Selunn  JV.  P.  92,  an  averment  of  notice  is   not  necessary 
where  the  connusance  of  the  act  to  be  done  lies  as  well  in  the  no- 
tice of  the  defendant,  as  the  plaintiff. 

It  is  further  insisted,  that  the  defendant  Buett  did  make  a  suffi- 
cient tender  of  performance  in  March,  1825.  It  will  be  noticed, 
that  the  offer  was  not  made  to  the  contracting  committee,  nor  to 
Reed,  to  whom  the  demand  was  sett  off  j  but  to  Nichols  Sf  Her* 
rick>  who  had  no  authority  to  receive  the  payment,  and  who  had 
not  made  themselves  parties  or  privies  to  the  contract. 

Furnishing  labour  or  materials  according  to  the  contract,  and 
notice  to  the  superintending  committee,  would  have  been  a  good 
tender.  Notice  to  Reed  might  have  been ;  but  notice  to  JVtcA- 
ols  fy  Herrick  cannot  be  so  considered ;  and  if  notice  to  A",  fy  BL 
could  be  thought  sufficient^  it  is  very  doubtful  whether  it  ought 
not  to  be  considered  as  waived  by  BuelPs  saying  "  he  could  get  a 
mason  in  Champlain." 

The  fourth  and  last  point  made  in  argument  by  defendant) 
needs  no  notice,  as  the  council  could  not  have  been  serious  in  not- 
ing it  as  a  point  to  be  insisted  on. 

The  Court  are  satisfied  with  the  instructions  given  to  the  jury 
by  the  County  Court ;  and  are  also  satisfied  that  the  defendant  is 
liable  to  the  present  plaintiffi  upon  his  original  undertaking,  and 
that  he  hath  not  discharged  himself  therefrom ;  therefore  the  judg- 
ment of  the  County  Court  is  affirmed* 

n  i~      j  *r    i  ,     ,  .   .^  Judgment  affirmed, 

Xwtfey  and  Marsh,  for  plaintiffs. 
Thomposn,  for  defendant* 
H 
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Frank  tiff, 

Jdnuary. 

1829. 

Forbes 

vs. 

Webster, 


ALrftfcD  FoBsn  vt.  Thomas  WbbsMr. 

F  and  W  were  joint  owoera  of  a  quantity  of  lumber,  and  on*  B  purchased  it  of  W. 
Afterwards,  Bp'aid  to  F  thirty  dollars  on  account  of  said  purchase  :  after  this  W, 
claiming  to  hare  neen  the  sols  owner  of  the  property,  euedB  for  Ac  portfcaee  mon- 
ey ;  and  B  in  order  to  aroid  a  few-suit,  paid  aaid  sum  to  W.  Afterward*  F,  and 
W  submitted  all  matters  in  dispute  to  referees,  and  in  the  exhibta  F  credited  to  W 
the  thirty  dollars,  which  was  allowed.  B  then  brought  an  action  against  F  and  W 
to  recover  back  one  of  said  sums.    F  and  W  both  appeared,  ami  to  snjt  was  con* 

_  Jttuued :  but  they,  net  appearing  again,  were  defaulted,  and  judgment  was  rendered 
Tor  the  amount  claimed.  F  paid  a  part  of  said  judgment,  and  brought  an  action 
against  W  to  weoTOt  from  him  tbAaniount  so  p«l^  It  *a*  held  that  W  sMifiatlb 
to  Ffox  At  amount  F  had  paid  on  said  judgment. 

:  This  was  an  action  of  Assumpsit :  the  declaration  contained 
two  counts — one  for  money  paid,  laid  out  and  expended,  and 
the  other  for  money  had  and  received.    Plea — the  general  issue. 
At  the  trial  in  the  County  Court  it  was  proved,  that  in  the  year 
1822,  and  die  year  following,  the  plaintiff  and  defendant  were 
partners  in  the  lumber  business— That  in  1829  one  Amasa  I: 
Brown,  not  knowing  they  Were  partners,  contracted  with  tfeb- 
ster  for  some  timber  belonging  to  the  company — That  some  time 
m  the  year  1823,  Forbes  received  of  Brown  at  Quebet  thirty  dol- 
lars due  on  account  of  said  contract— That  some  time  after  this, 
and  previous  to  the  reference  hereafter  mentioned,  Brown  inform- 
ed Webster  of  the  payment  he  had  made  to  Forbes }  and  Wzb- 
iter  refused  to  aHow  it,  on  the  ground  the  timber  did  not  belong  to 
the  company ;  and  commenced.an  action  against .Broten  to  recover 
the  money,  Brwbn,  not  knowing  he  could  prove  a  partnership,  and 
wishing  to  avoid  the  expense  and  trouble  of  a  suit,  paid  the  thirty  dol- 
lars to  Webster— That  in  the  year  1824,  difficulties  having  arisen 
between  Forbes  and  Webster,  they  submitted  all  matter*  of  demand 
and  dispute  to  referees,  whose  report  was  made  to  the  Court  and  ac- 
cepted :  and  in  die  exhibits  to  the  referees  Forbes  credited  to  Web* 
sterihe  thirty  dollars  which  he,  Forbes,  had  received  of  Broxtm  at 
Quebec,  and  the  same  was  allowed  to  W Aster — That  after  this, 
Brown  having  learned  the  partnership  between  Forbes  $*  Webster ', 
commenced  an  action  against  them  to  recover  back  one  of  said 
sums  of  thirty  dollars  which  he  had  paid  to  them — that  they  both 
appeared  and  answered  to  said  suit,  and  Webster  exhibited,  and 
pleaded  in  offset,  an  account  in  Forbes*  hand  writing,  and  the  suit 
was  continued— that  they,  not  appearing  again  in  said  suit,  were 
defaulted,  and  Judgment  was  rendered  against  thetn  for  the 
amount  claimed  by  Broum — That  an  execution  was  issued  there- 
on, on  which  Forbes  paid  eighteen  dollars  and  fifty  six  cents,  and 
$2,70  officers  fees,  and  Webster  paid  the  remainder  of  the  execu- 
tion and  officers  fees.  The  present  action  was  broi^ht  to  recover 
the  sums  Forbes  bad  paid  on  said  execution.    The  County  Court 
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wer*  of  opinion  that  the  actioD  could  .not  be  sustained,  and  judg-  *$££%£ 
Kent  was  rendered  for  the  defendant.    The  plaintiff  filed  excep-      *82&  ' 
lions  to  the  decision  of  the  County.  Court,  and  the  cause  now  eajne     Forbes 
before  this  Court  on  a  motion  for  a  new  trial  founded  on  said  ex-    weSter. 
cepuons* 

Mr.  Fish  for  the  pUintff.—l;  The  plaintiff  contends  that  the 
iftoney  recovered  by  Brown,  against  plaintiff  and  defendant  was 
firstly. drawn  outof  Brown  by  imposition  and  fraud,  or  false  rep- 
resentations of  the  defendant,  and  as  the  same  related  to  a  partner* 
ship  concern  between  the  plaintiff  and  defendant,  it  gave  Brown 
a  legal  and  equitable  claim  on  both  plaintiff  and  defendant,  which 
could  not  in  good  conscience  be  resisted. 

2,  As  the  money  obtained  by  defendant  from  Brown  was  by 
the  defendant  kept  to  bis  own  use,  and  the  same  recovered  back  of 
plaintiff  and  defendant,  the  amount  paid  by  plaintiff,  of  the  last 
mentioned  sum,  io  satisfaction  of  Brown's)  judgment,  he  ought 
now  to  recover  of  defendant  as  money  obtained  from  plaintiff  by 
the  imposition  of  defendant.  2  Burr.  1010,  1012.— 2  Strange, 
915,  Astleg  rs.  Reynolds.— EspJf.  P.  4.-2  Wilson,207— 8.— 
*£**•*  vs*  CampbeM. 

Mr.  Richardson  for  the  defendant. — 1.  The  whole  transac- 
•ction,  so  far  as  it  related  to  the  receipt  of  the  money  of  Brown, 
was  completed  before  the  reference  between  plaintiff  and  defend- 
ant This  was  a  reference  of  all  matters  of  dispute  between  the 
parties,  and  ought  to  have,  and  did  by  the  nature  of  the  submis- 
sion, include  this  subject  matter*  The  whole  subject  of  this  suit 
was  then  settled  by  the  reference,  and  cannot  again  be  disputed 
or  litigated. 

2*  But  if  the  court  should  be  of  opinion  that  the  suit  is  not  barred 
by  the  reference,  then  it  is  contended  that  the  case  does  atf  suffi- 
ciently showthat  Forbes  was  in  any  way  entitled  to  receive  the  mon- 
ey of  Brown  in  Quebec,  as  the  contract  betwen  Brown  and 
Webster  was  a  private  one,  and  Brown,  having  sued  plaintiff  and 
defendant  jointly,  does  not  prove  that  they  were  partners  in  this 
transaction. 

3,  It  b  further  contended,  that  it  appears  from  the  case,  the 
payment  by  Brown  of  the  $30  to  Webster  was  wholly  voluntary ; 
ask  was  paid  to  get  rid  of  a  suit,  and  could  not  have  been  recover- 
ed baokof  Webster  and  Forbes,  or  of  Webster  alone  :  the  recov- 
ery, therefore,  roust  have  been  upon  the  ground  that  the  money 
paid  to  Forbes  in  Quebec  was  paid  by  mistake ;  wd  the  recovery 
of  Broum  against  Forbes  and  Webster,.musi  have  been  upon  that 
ground  alone. 
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^■tof*1*1*'       4.  If  die  Court  should  bo  of  opinion,  from  a  view  of  the  case, 

1829''    that  Forbes  had  a  right  to  receive  the  money  of  Brown,  then,  as 

Forbes     the  payment  to  Webster  was  voluntary,  Brown  could  not  have 

Webster*    ma*ntained  his  action  to  recover  it  back  if  Brown's  claim  had  been 

resisted;  and  in  as  much  as  both  Forbes  fy  Webster,  after  appear-* 

ing,  abandoned  the  suit,  it  would  not  accord  with  equity  or  good 

conscience  for  Forbes  to  recover  of  Webster  the  amount  paid  by 

him,  he  having  paid  but  one  half  of  the  sum  recovered. 

5.  The  crediting  of  the  money  by  Forbes  to  Webster  in  the  ac- 
counts exhibited  before  the  reference,  shows  that  the  subject  mat- 
ter was  considered  there ;  and  as  all  matters  in  dispute  were  sub- 
mitted and  decided,  it  is  to  be  presumed  this  was  fully  adjusted  : 
but  at  all  events  the  credit  was  wholly  gratuitous  upon  the  part  of 
Forbes,  and  cannot  now  lay  the  foundation  of  an  action. 

6.  It  does  not  appear  from  the  case  but  that  the  amount  re- 
ceived by  Webster  of  Brown  was  also  credited  on  Webster's  ac- 
count exhibited  to  the  referees.  This  is  to  be  presumed,  unless 
the  contrary  be  proved :  and  it  would  do  away  the  benefits  of  a 
reference  of  all  matters,  if  the  parties  were  compelled  to  prove 
each  individual  item  that  was  settled  by  such  reference. 

The  opinion  of  the  Court  was  pronounced  by 
Paddock,  J.  It  will  readily  be  seen  that  Forbes  is  the  suffer- 
er in  this  transaction,  to  the  amount  which  Brown  collected  of 
him ;  and  it  is  no  answer  to  the  action  to  say,  that  the  money  was 
received  by  Webster  previous  to  the  reference  between  him  and 
Forbes ;  for  if  there  is  now  any  cause  of  action,  it  accrued  subse- 
quent to  the  reference,  that  is,  upon  Brown's  compelling  Forbes  to 
pay  the  half  of  his  execution*  For  though  Brown  did  pay  for  the 
lumber,  a  second  time,  to  Webster,  it  was  no  injury  to  Forbes ; 
and  he  was  under  as  much  obligation  to  account  with  Webster  for 
the  amount  received  by  him,  as  be  would  have  been,  if  Brown  had 
not  paid  a  second  time  :  though  had  he  known  of  the  second  pay- 
ment, he  might  have  required  before  the  referees  security  against 
his  liability  to  refund  the  thirty  dollars,  it  being  received  by 
Webster  while  Forbes  was  a  partner. 

Nor  does  Brown's  judgment  against  Forbes  fy  Webster  stand 
in  the  way  of  a  recovery,  as  suggested  by  council ;  for  if  Forbes  has 
a  cause  of  action  in  the  present  case,  that  judgment  is  the  founda- 
tion upon  which  it  rests.  Let  this  case  be  determined  either  way, 
mid  Brown  is  not  affected  by  it,  nor  is  that  judgment  in  any  wise 
disturbed :  if  it  wer6,  it  would  follow,  that  a  surety  being  compet- 
ed by  process  to  pay  a  portion  of  the  snm  for  which  he  was  bound, 
covAA  not  recover  the  same  of  bis  principal- 
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The  only  doubtful  question  in  the  case  is,  whether  Brown's  v}££^- 
paying  the  $30,  to  Webster,  can  be  called  a  voluntary  payment ;       1889'> 
for  if  it  was,  he  could  not  have  recovered  back  the  amount  in     Forbes 
a  suit  against  Forbes  fy  Webster*  Webster. 

There  is  some  difficulty  in  reconciling  all  the  decisions  which 
have  been  made  where  a  voluntary  or  involuntary  payment  was 
the  principle  point  to  be  decided,  and  upon  which  the  cause  was 
to  turn  ;  and  perhaps  they  cannot,  upon  any  other  ground  than 
that  where  the  evidence  was  such  as  nearly  to  balance  the  case, 
strong  equity  on  the  part  of  the  plaintiff  caused  a  preponderance. 
It  may  be  said,  that  to  decide  this  cause  in  favor  of  the  plaintiff, 
will  be  directly  contradicting  the  case  of  Marriot  vs.  Hampton, 
7.  T.  R.269.    It  is  true  that  some  of  the  features  of  that  case 
bear  a  near  resemblance  to  Brown's  suit  against  Forbes  fy  Web- 
ster ;  but  may  be  distinguished  from  it.    Marriot  had  once  paid 
his  debt  to  Hampton,  and  had  taken  his  receipt ;  but  when  sued 
for  the  same  a  second  time,  his  receipt  was  mislaid,  and  he  was 
without  proof  to  defend  himself;  and  therefore  paid  a  second  time. 
But  upon  bringing  has  action  for  money  had  and  received,  after 
finding  his  receipt,  it  was  adjudged  that  he  should  not  recover. 
And  undoubtedly  the  Court  were  led  to  such  decision  by  consid- 
ering, that  the  mislaying  the  receipt  was  his  own  negligence,  and 
would  not  suffer  another  suit  to  grow  out  of  his  own  folly. 

ButinAstley  vs.  Reynolds,  2  Str.  915,  where  Astley  had  pawned 
to  the  defendant  certain  goods ;  upon  going  to  redeem  them,  and 
offering  £4  as  interest  on  the  loan,  which  was  more  than  the  le- 
gal interest,  the  defendant  demanded  £10. ;  whereupon  Astley 
finding  he  could  not  get  his  goods  back  short,  paid  the  sum  de- 
manded, and  then  brought  his  action  to  recover  back  the  balance : 
and  H  was  held  well  to  lie,  having  been  paid  by  compulsion. 

The  compulsion,  however,  was  no  greater  in  that  case,  than 
in  BrowiCs  payment  to  Webster.  Astley  could  not  get  his  goods 
without  paying  the  amount  demanded,  or  resorting  to  his  action  of 
trover  :  Neither  could  Brovm  get  released  from  the  suit  Webster 
bad  brought  against  him  in  a  foreign  government,  short  of 
paying  the  $30 ;  and  if  necessity  would  justify  paying  in  the  one 
case,  it  would  in  the  other  ;  for  itwas  taking  an  undue  advantage  of 
Brown,  suing  him  in  Quebec,  as  I  understand  he  did,  where  he 
was  neither  acquainted  with  the  people  nor  their  laws* 

It  was  also  a  gross  imposition  in  Webster,  affirming  that  Forbes 
had  no  interest  in  the  lumber,  nor  right  to  receive  the  pay  for  it ; 
and  he  comes  forward  now  with  a  poor  grace  indeed,  saying  that 
die  payment  to  him  was  voluntary.  Why  did  he  not  make  that 
defence  to  Brown9*  suit  against  Forbes  and  himself?  Having  neg~ 
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?*£££*  hcttd  k  tfaete,  it  is  too  late  to  do-it  here.    Without  deciding  the 

t»s-     question  whether  ifrw*  could  hare  recovered  against  jfcrfa*  if 

Forbes     JTebterornot,  had  a  defence  beeomade*  we  think  the  judgment 

w«**»r    in  that  case  is  no  bar  to  the  preeent  action,  as  this  is  not  between 

the  same  parties,  and  has  no  tendency  to  disturb  it :  and  as 

money  was  collected  of  Forbes  whkh  belonged  exclusively  to 

WeUtvr  to  have  paid,  or  refunded  to  Brown,  Fori**  has  a  legal 

claim  to  recover  it  back  in  this  action :  therefore  die  jndgmeM  of 

the  County  Court  must  be  reversed,  add  a  new  trial  granted. 

Judgment  reversed* 
Fiskf  for  plaintiff, 
.  Richardson,  for  defendant 


FwjnMa  Junes  H.  Ric»  e#.  JowitHAK  Funis. 

January, 
1829.  F,  by  deed  granted  to  another  a  certain  water  privilege  for  the  purpose  of  sawing  and 
manufacturing  marble  in  a  mill  contemplated  to  be  built  on  the  premises  \  and  "also 
the  right  of  procuring  marble  from  the  grantor's  land  free  and  untnobslsd ;  but  not 
to  the  exclusion  of  other  grantees"— Held  that  the  grantor  had  no  right  to  the 
small  pieces  of  marble  necessarily  broken  off  by  the  grantee  in  blasting!  and  in  re. 
ducmg  the  blocks  to  a  shape  suitable  for  sawing. 

This  was  an  action  of  Trespass,  for  taking  and  carrying  away 
thirty  five  lords  of  marble.  It  appeared  from  a  statement  of  facts, 
agreed  on  by  the  parties,  that  the  defendant  was  the  owner  of  an 
extensive  quarry  of  marble,  and  that  he  had  conveyed  by  deed  to 
Elijah  Ferris  and  others  a  small  lot  of  land  and  water  privilege, 
together  with  the  "  right  of  taking  water  ii\  common  out  of  defen- 
"  d ant's  flume,  for  the  use  of  a  mill  contemplated  to  be  built  on 
"  said  premises,  for  the  purpose  of  manufacturing  marble,  and  not 
"  for  the  purpose  of  grinding  grain.  Also  the  right  of  procuring 
"  marble  from  the  said  X  Ferris'  land,  free  and  unmolested,  but  not 
"  to  the  exclusion  of  other  grantees— they  the  said  grantees  cov- 
"  enanting  and  agreeing  that  no  unnecessary  damage  should  be 
"  done  by  them  to  the  said  Jonathan  Ferris1  crops  of  grass  or  grain, 
u  nor  any  unnecessary  waste  of  water.*1 

The  said  grantees  afterwards  conveyed  the  said  premises  to 
one  Samuel  Hoffman,  together  with  all  the  rights  and  privileges 
which  were  conveyed  by  the  first  mentioned  deed.  Hoffman 
afterwards  by  deed,  dated  Feb.  7th  1827,  conveyed  the  same 
premises  to  the  plaintiff,  together  with  the  same  right  of  taking 
watere  from  the  defendant's  flume,  and  the  privilege  of  getting 
marble,  which  were  granted  by  the  defendant — the  deed  contain* 
ing  a  clause  similar  to  the  one  quoted  above. 
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<  The  plaintiff,  afterward*,  by  ?irtue  of  *jd  groat*  got  out  freitt  Funuv, 
said  quarry  a  quantity  of  masble  in  block* suitable  for  aiwiftg.;  and      waS?* 
k  90  doing  necessarily  broke  oft  numerous  small  pieces  of  alone,      j^~ 
af  like  flpuality ,  which  were  not  suitable  for  sawing,  but  were  of     p^^ 
value  for  building*  or  burning  urte  lime;  and  were  so  left  at  th* 
qoarry  by  theplakrtig  with  an  intention  of  taking  tbea»*w*y,*snet  . 
to  Under  or  impede  other,  grantees,  or  tbe  defendant*  b  the  use  and 
enjoyment  of  said  quary.     The  defendant  look  and  carried  away 
thirty  five  loads  of  the  said  small  pieees,  and  burnt  them  into  Ume  ; 
for  which  said  action  was  brought. 

The  question  submitted  to  the  Court  was,  whether  from  the  fore* 
going  statementof  facts  the  plainttft  ought  to  recover. 

The  opinion  of  the  Court  was  pronounced  by 
Pawock,  J,  U  appears  from  the  ease  presented,  and  also 
from  an  examination  of  the  deeds  of  the  defendant  and  his  assigns, 
under  whom  the  plaintiff  hoick,  that  there  were  three  distinct  rights 
or  thing*  granted  by  tbe  deed  of'  Jon*.  Ferri$  to  Elijah  Ferris 
and  others, 

1.  A  certain  piece  of  fend  and  the  buildings  thereon. 

2.  Aright  of  taking  water  from  the  grantor's  flume  for  every 
purpose  save  one. 

3.  The  right  of  procuring  marble  from  the  grantor's  land,  free 
nod  unmolested ;  but  not  to  the  exclusion  of  other  grantees. 

Under  this  grant,  it  appears,  Julius  H.  Rice  entered  upon  the 
defendant's  land,  and  raised  a  large  quantity  of  marble  from  the 
ledge ;  in  doing  which,  and  in  squaring  the  blpcks,  mapy  lesser 
pieces  wer*  broken  off;  which,  though  not  useful  for  facing,  were 
vnhiebfe  for  building  or  burning  into  lime ;  and  were  by  bii#  reser- 
ved and  laid  aside  for  that  purpose.  Jonathan  Ferrit,  consider- 
ing that  be  granted  nothing  beyond  the  right  of  taking  and  carry- 
ing away  such  Stacks  &9  were  designed  for  sawipg,  removed,  and 
converted  to  bis  own  use,  35  loads  of  the  fragments,  so  lying  at  tbe 
q*anry.  And  the  qufstktp  is,  wbejber  by  the  grant,  those  frag* 
ments  of  marble  were  the  property  of  the  plaintiff  or  defendant* 

It  may  be  reparked,  that  there  is  no  necessary  connection  be- 
tween the  grant  of  the  land  and  yrater  privileges,  ^nd  tbe  right  of 
procuring  marble  from  the  ledge,  either  expressed  <?  implied. 
The  extent  of  the  right  to  quarry  marble  is  not  controuled  by  the 
quantity  required  in  the  mill,  then  in  contemplation  to  be  erected } 
and  the  right  of  improving  in  the  one  place  seems  to  be  entirely 
bdependent  of  that  of  improving  in  the  other.  And,  as  it  is  admit- 
ed  that  the  quantity  of  marble  in  the  quarry  is  inexhaustable,  the 
Court  do  not  readily  see  why  Rice  may  not  raise  and  transport 


vs. 

Ferrii. 
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FRAirxLtv,  any  quantity  to  other  places  than  that  of  the  mill  named,  to  he 
"isos?'     used  in  the  rough,  or  to  apply  to  any  other  use  for  which  marble 
~"5£      will  answer. 

The  word  marble,  is  a  generic  term ;  and  whether  in  the  quar- 
ry, raised  in  large  or  small  fragments,  or  wrought  into  statues,  the 
material  is  known  by  that  name :  And  when  Rice  had  once  disen- 
gaged a  portion  from  the  general  mass,  whether  in  large  or  small 
pieces,  it  was  reducing  it  to  his  possession,  as  personal  property : 
and  although  the  lesser  pieces  were  not  as  valuable  as  the  larger 
were,  no  man  had  a  right  to  dispossess  him  of  them  against  his 
wifl.  * 

The  defendant  is  mistaken  in  thinking  his  grant  limited  :  there 
is  nothing  in  the  terms  of  it  which  can  imply  a  restriction.  If 
"  free  and  unmolested,"  can  mean  any  thing,  it  is  liberty  of  tn- 
gress  and  egress  upon  the  defendant's  land :  but  that  liberty  the 
kw  would  attach  to  the  grant  of  the  right  of  procuring  marble 
from  the  defendant's  land.  The  clause  "  but  not  to  the  exclusion 
of  other  grantees"  was  probably  inserted  carlessly,  to  qualify  the 
words  "  free  and  unmolested."  The  right  of  procuring  marble 
fyc.  was  a  privilege  or  thing,  not  susceptible  of  a  division :  there- 
fore, any  exceptions  which  might  have  been  made  would  have 
gone  to  the  whole  grant,  and  would  have  been  a  void  exception. 
Shep.  Touch.  78  :  being  repugnant  to  the  grant.  Co.  Lit.  47.  a. 

Furthermore,  the  quantity  of  marble  being  inexhaustible,  the 
grant,  by  the  terms  of  it,  was  not  broad  enough  to  give  the  grantee 
or  his  assigns  any  exclusive  right  to  quarry ;  but  would  leave  the 
grantor  at  liberty  to  grant  a  like  privilege  to  others  ;  so  that  they 
should  not  interfere,  in  their  work,  each  upon  the  other's  location, 
Therefore,  the  latter  clause  was  unnecessary,  if  it  was  intended  as 
a  restriction,  or  exception. 

The  Court  are  well  agreed  in  the  opinion,  that  the  broken  piec- 
es of  marble  were  the  property  of  the  plaintiff;  therefore,  judg- 
ment must  be  entered  up,  that  he  recover  of  the  defendant  $17,50 
damages,  and  his  costs,  according  to  the  agreement  of  the  par- 
ties. 

Judgment  for  plaintiff. 

Alien  and  Foster,  for  plaintiff. 

Brown,  for  defendant. 
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JMATHAN  BoABMAJI  ft.  ABM*  KsBLBR  &  EbBBIKZXB  AlLM.  G^2^ 

18281 
An  ^an  t£Ronk-dtbt  will  fie  to  recover  the  emount  doe  for  the  freight  of  certain  com- 

modiriea  shipped  onfcoard  the  plaintiffivewelbj  the  defendant,  end  transported  to 

the  place  of  destination— though^the  price  of  freight  be  agreed  on. 

ST  the  owner  of  a  ▼esselletherso  enodwr  person,  whole  to  have  the  sole  charge  and 
►      controal  of  her,  *nd,  by  agreement,  is  to  pay  the  owner  one  half  of  the  net  earnings, 
effcer  deducting  expenses  of  repairs-- the  owner  cannot  Join  in  an|action  te  recover 
for  the  freightafterwards  earned  by  thevesseL 

A  dormant  partner  caiuwtjomaaaco-plaJtaiffia* 
to  ihe  cempany. 

TheVqtiesDons  of  law  which  the  conrt  were  called  upon  to  de- 
cide, in  this  case,  arose  upon  the  acceptance  of  an  Auditor's  re- 
port, in  the  County  Court  of  this  county,  April  Term,  1827; 

The  case  shows  that  one  Elisha  Boardman  of  South  Hero 
was  the  owner  of  a  sloop  or  boat  which  navigated  Lake  Champlain ; 
and  that  Jona.  Boardman  was  the  master ;  and,  by  the  terms  of 
the  contract  between  the  said  Elisha  and  Jonathan,  die  latter  was 
to  have  the  entire  controul  of  said  boat,  and  was  bound  to  account 
with  the  said  Elisha  for  the  one  half  of  the  net  proceeds,  after 
deducting  expenses  and  repairs— That  Abner  Keder,  one  of  the 
defendants,  is  the  owner  of  a  farm  in  South  Hero,  which  he  ren- 
ted to  Ebenezer  Allen,  the  other  defendant,  who  obligated  himself  to 
deliver  to  Keder  one  half  of  the  products  of  the  same ;  that  if  any 
of  the  prdduce  was  taken  to  market,  Allen  was  to  make  the  sale, 
and  account  to  Keder  for  one  half  of  the  proceeds;  and  neither 
had  an  exclusive  right,  until  a  division— That  in  the  fall  of  1825, 
twenty  one  hogs  were  fatted  on  the  farm,  and  Keder  agreed  with 
Allen  to  market  the  same  in  Montreal,  and  was  to  be  allowed  fifty 
cents  per  day  by  AUen  for  his  time — That  Alhny  with  the  knowl- 
edge and  consent  of  Keder,  applied  to  Jona.  Boardman  to  freight 
the  same  to  St.  Johns,  L.  C. ;  but  had  no  authority  from  Keder 
to  make  use  of  his  name.    It  appears  Jona.  Boardman  required  t 

$20  for  running  down  a  load,  and  could  carry  about  forty*  Board- 
man  then  informed  .AUen  that  in  case  he  and  Keder  should  con* 
chid^  to  put  their  hogs  into  his  boat,  one  Fletcher  Would  furnish 
part  of  a  load  upon  notice;  and  requested  Allen  to  notify  him, 
Which  he  did,  and  also  notified  Ktder  of  the  plaintiff's  terms.— 
Keder  &nd  Allen  put  the  twenty  one  hogs,  together  with  nine  oth- 
ers, the  property  of  Keder,  on  board ;  Fletcher  also  sending  eight 
other  hogs  on  board.  After  sailing,  plaintiff  enquired  of  Keder, 
who  was  in  the  boat,  to  whom  the  hogs  belonged?  Keeter**  reply 
was,  that  he  had  the  charge  of  them ;  (that  is,  the  thirty ;  Fletcher 
sending  his  own  son  with  the  eight,)— that  the  plaintiflhad  no 
knowledge  to  whom  the  hogs  belonged,  other  than  from  the  con- 
versation with  AUen  and  Keder  before  stated. 
I 
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°3£2^"'     These  are  &*  I*11?  material  facts  in  the  case.    Jona.  Board- 

im*    man  brought  his  action  of  book  debt  for  the  freight  against  Allen 

Boardmaa    and  Keeler  jointly.    Many  questions  were  raised  and  decided  by 

Keeler*  <&   ^e  Auditor,  which  are  not  necessary  to  notice.    He  reported  to 

the  County  Court  a  balance  due  from  the  defendants  to  the  plain* 

tiff,  of  #11,95  cents,  for  die  freight  of  the  21  hogs. 

To  the  acceptance  of  the  report  the  defendants  filed  the  fol-  , 
lowing  exceptions  in  substance : 

1.  The  report  ought  to  be  rejected,  because  Elisha  Boardman 
wad  not  joined  with  the  plaintiff  in  the  action. 

3,  Because  said  Fletcher  was  not  made  a  co-defendant  with 
JiUen  and  Ktder }  and 

3.  Because  the  plaintiff  ought  to  have  brought  assumpsit)  and 
not  book  debt. 

The  cause  being  submitted  without  argument,  the  opinion  of 
the  Court  was  delivered  by 

Paddock,  J.  It  would  be  doing  the  plaintiff  an  injury,  without 
benefitting  the  defendants,  to  turn  him  around  to  a  new  action,  if 
book  debt  will  lie  in  the  present  instance ;  and  that  it  will,  the 
Court  have  little  doubt.  There  is  frequently  some  difficulty  in 
drawing  the  line  where  book  debt  shall  end,  and  assumpsit  com- 
mence ;  butthe  Court  think  this  case  sufficiently  marked  as  fall- 
ing within  that  class  of  dealing  between  persons,  which  was  inten- 
ded by  the  Legislature,  tnd  policy  dictates,  to  be  charged  on 
book,  and  recovered  in  an  action  of  book  debt. 

There  are  no  grounds  for  saying  that  FUtcher  ought  to  have 
been  joined  with  the  defendants.  There  is  neither  community 
of  interest,  nor  privity  of  contract,  between  Fletcher  and  the  de- 
fendants, to  be  found  in  the  case. 

The  objection  that  Elisha  Boardman  ought  to  have  been  joined 
with  the  plaintiff,  deserves  a  more  particular  consideration. 

Itis  said  that  those  who  share  in  the  profit  and  loss  of  a  partic- 
ular business,  the  law  will  declare  partners ;  and  if  they  do  not  par- 
ticipate in  profit  and  loss,  if  they  hold  themselves  out  to  the  world 
as  partners,  they  may  be  treated  as  such.  As  where  one  of  the 
partners  withdrew  from  the  firm  without  giving  notice,  and  the  name 
of  the  firm  was  still' preserved.  Parkin  vs.  CarruthersetaL3.Esp. 
ft.  248.  Or  where  a  person  acknowledged  himself  a  partner, 
when  in  fact  he  was  not ;  yet  the  other  thereby  gained  a  verdict; 
as  in  DtBerkam  vs.  Smith  and  Leurii,  1  Esp.  R.  29.  And  if 
persons  engaged  in  the  same,  or  different  pursuits,  enter  into  such 
articles  of  agreement  as  constitute  a  partnership,  though  they  in- 
tend no  such  thing,  and  are  altogether  unconscious  that  such  will 
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be  the  effect  of  fteir  agreement,  yet,  third  persons  may  treat  •ym>*1*» 
diem  as  partners.     Wangh  vs.  Carver  et  at.  2.  H.  BIL  JR.  235.      ik».  * 
GoutkwUtt  vs.  Duckworth   et  al.  12  East,  420.—^ fiiafcefA  vs.  Bo&rdmaa 
Blanchard,  4  JSarf,  144.  K^'*  ^ 

According  to  the  current  of  decisions,  had  Jonathan  Board* 
man  contracted  a  debt  for  repairs  upon  the  boat,  or  for  labourers  to 
navigate  it,  Elisha  Boariman  would  have  been  holden  with  him 
for  the  payment,  upon  its  appearing  that  he  was  to  share  "  half  of 
the  net  earnings  of  die  boat,  after  deducting  expenses  and  re* 
pairs."  Such  was  the  decision  of  Lord  EUenborough  in  Day  vs. 
BosweU,  1  Camp.  829.  But  had  the  contract  between  die 
Boardmans  been,  that  for  working  the  boat,  Jonathan  should  receive 
half  her  grott  earnings,  and  Elisha,  as  owner,  should  receive  the 
other  half,  Lord  EUenborough,  in  the  same  case  last  cited,  says, 
u  that  no  partnership  could  exist:  it  would  only  be  a  mode  of 
paying  the  one  wages  who  did  the  labour."  The  same  was  held 
by  Lord  Alvanley  in  Wilkinson  vs.  Frasier,  4  Esp.  A*.  P.  Ca. 
182 ;  and  also  in  Muzzy  vs.  Whitney  et  aL  10  Johns.  226. 
Had  Jonathan  and  Elisha  Boariman  brought  their  joint  action 
against  Keeler  and  Allen,  what  would  have  been  the  effect  ?  The 
law  will  not  suffer  a  dormant  partner  to  job  a*  plaintiff  in  an 
action  ;  for  by  bringing  his  name  upon  the  record,  when  it  was 
not  known  in  the  contract,  it  migbt  prejudice  the  defendant's  set- 
off. Therefore,  in  the  case  of  Lloyd  vs.  ArMowlt,  2.  Taunt. 
825,  Ch.  J.  Mansfield  says,  "a  person, with  whom  you  have 
had  no  privity  of  communication  in  your  contract,  shall  not  sue 
you.*  The  same  question  being  presented  in  that  case,  that  is 
raised  in  the  one  now  at  bar,  it  was  decided  that  a  dormant  part* 
ner  could  not  join  in  the  suit  But  there  is  a  distinction  where 
partners  are  defendants ;  it  is  then  at  the  election  of  the  plaintiff  to 
join  a  dormant  partner  as  defendant  in  die  suit,  or  not,  as  his  in* 
terest  may  dictate.  If  a  dormant  partner  of  the*  defendant  can  be 
discovered,  be  can  be  compelled  to  pay,  because,  he  participated 
io  the  profits  of  the  contract;  but  he  cannot  claim  to  be  joined, 
nor  the  active  partner  for  htm;  having  hid  him  in  his  contract,  he 

t  only  be  drawn  forth  by  the  plaintiff. 

The  court  are  satisfied  that  the  suit  is  well  brought ;  therefore, 
The  Judgment  of  the  County  Court  is  affirmed. 

C.  Adam  and  Perigo,  for  plaintiff. 

Allen,  Swift  and  Smith,  for  defendants. 
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4Dmioir'  Wiuum  Wilson  «*•  Job*  Wilsok. 

tfhat  Aim  u?the  propeifacfioft  forthe  faterrapttafbrlaA  tdtmum.  That  ftttyoArifl 
lie  for  an  injury  to  the  soil,  though  the  same  act,  thai,  oocaeioned  each  injury,  fopa^ 
rate  ehoee  an  impediment  to  die  eattmenL 

<That  a  conveyance  of  land  by  awfet  and  bounds,  eaying  nothing  about  any  editment, 
or  right  of  way,  though  an  established  road  across  said  land,  maybe  a  breach  of 
some  covenant  in  the  deed,  yet  it  cannot  be  construed  to  take  away  the  right  of  the 
grantor,  to  use  the  right  of  way  in  common  with  ether  einxantv 

lint,  ra  this  case,  the  land  conveyed  does  not  extend  under  the  road- 

This  was  an  action  upon  the  Case,  the  writ  containing  tire* 
counts*  The  first  and  third  counts,  only,  become  material  to  be 
mentioned*  The  firsft  count  charges,  that  the  defendant  erected 
a  flume,  shortening  a  dam  eight  feet,  tod  making  it  two  feet  higher 
than  the  dam,  which  operated  to  raise  the  water,  so  that  H  flowed 
around  to  the  injury  of  the  plaintiff's  furnace* 

The  third  count  was  as  follows  : 

"And  whereas,  also,  the  said  William  Wilson,  on  the  first  day 
11  of  March,  1823,  and  long  before,  and  ever  since,  was,  and  yet  id* 
41  possessed  of  a  certain  trip-hammer  shop  and  scythe  factory, 
"  situate  and  being  in  Neto-Haven  aforesaid,  at  the  south  end 
"  of  said  dam  across  the  lower  falls  of  New-Haven  river,  so  called, 
"  and  on  said  first  day  of  March*  1833,  and  long  before,  and  ever 
"  since,  the  said  Wiuiam  carried  on,  at  gaid  works,  his  trade  and 
"  business  of  scythe  making  and  drawing  iron,  and  then  had,  and  still 
"  of  right  ought  to  have,  in  common  with  the  other  proprietors  on  the 
"  south  side  of  said  river,  aright  of  way  from  the  main  road  to  his 
"  said  works  on  the  south  side  of  said  river,  over  said  bridge,  on 
"  said  river,  above  said  falls,  for  himself  and  his  customers  to  pass 
"  and  repass,  with  their  carriages  and  teams,  as  they  had  occasion  j 
"and  during  all  that  time,  the  said  William,  with  other  proprie- 
"  tors  on  the  south  side  of  said  river,  at  great  expense  maintained 
"  and  kept  in  repair,  said  bridge,  for  the  purpose  of  enabling  him- 
'*  self  and  customers  to  pass  and  repass  thereon,  with  their  carria- 
"  ges  and  teams,  to  and  from  said  works ;  yet  the  said  John,  con* 
"  triving  unjustly  to  vex  and  injure  the  said  plaintiff,  and  to  de, 
"  prive  him  df  the  use  and  benefit  of  said  right  of  way,  and  to  pre- 
"  vent  his  carrying  on  his  business  of  manufacturing  scythes  and 
"  drawing  iron,  at  said  Works,.,  in  so  extensive  and  beneficial 
"  a  manner  as  he  ought  to  have  done,  did,  on  the  first  day  of  March, 
"  1833,  and  on  other  days  and  times  between  that  day  and  the 
u  present,  wrongfully,  and  unjustly,  tear  up,  break  down,  cut 
"  away,  and  remove,  part  of  sftid  bridge,  and  put  obstructions  on 
"  the  same,  so  that  the  same  could  not  be  passed ;  whereby  the 
"  said  William,  during  all  that  time,  was  deprived  of  the  ben- 
"  efit  of  said  way,  and  said  bridge,  for  himself  and  customers, 
"  with  their  carriages  and  teams,  to  pass  and  repass  to  and  from 
"  said  works :  and  was  thereby  prevented  from  carrying  on  said 
"  trade  and  business  of  manufacturing  scythes  and  drawing  iron,  at 
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"  said  works,  in  so  ample  and  beneficial  a  manner  as  be  ought  to 
11  have  done,  and,  otherwise,  should  hare  done." 

The  plaintiff  had  before  sued  the  defendant  for  raising  the  same 
dam  too  high,  to  the  injury  of  the  plaintiff's  water  works,  higher 
up  the  river,  and  bad  recovered  judgment  for  his  damages  and 
costs  ;  that  the  whole  dispute  and  matters  of  right  were  submitted 
to  arbitrators,  including  said  judgment,  or  rather  treating  said  judg- 
ment as  an  undecided  action — That  the  arbitrators  awarded 
against  the  plaintiff  in  that  action ;  but,  according  to  the  terms  of 
the  submission,  fixed  a  bolt  in  a  rock,  from  which  to  measure,  to 
ascertain  the  height,  to  which  a  dam  might  be  erected,  consistent- 
ly with  the  rights  of  both  parties  upon  the  subject ;  and  awarded 
that  the  dam  might  be  raised  nine  feet  and  nine  inches  above  that 
bolt. 

At  the  trial  before  the  County  Court  the  said  award  was  read 
in  evidence  to  the  Jury  on  the  first  count,  and  the  defendant  then 
introduced  evidence  showing,  that,  after  the  making  and  publishing 
of  said  award,  the  defendant  erected,  upon  said  dam,  an  additional 
flume,  by  the  side  of  the  flume  then  standing,  and  which  is  still 
standing,  and  planked  the  head  of  the  same  flume  something  more 
than  two  feet  above  the  top  of  said  dam ;  which  is  not  higher  than 
was  permitted  by  said  award ;  together  with  evidence  tending  to 
show,  that  the  injury  complained  of,  in  the  first  count,  was  occa- 
sioned by  said  flume. 

Upon  this  point,  the  counsel  for  the  defendant  requested  the 
Court  to  charge  the  jury,  that  if  the  defendant's  dam  was  not 
higher  than  the  height  given  in  the  award,  the  defendant  had  a 
right  to  erect  such  flumes,  upon  the  said  dam,  as  were  usual  and 
proper ;  and  that,  therefore,  the  erection  of  the  flume  complained 
of  was  not  an  unlawful  act. 

But  the  Court  charged  the  jury,  that  the  defendant  had  no  right, 
by  the  erection  of  additional  flumes,  or  otherwise,  to  raise  the  wa- 
ter higher  than  the  dam,  at  the  height  fixed  by  the  arbitrators, 
would  have  raised  it :  and  that,  if  he  did  so,  and  the  plaintiff  was 
damnified  thereby,  the  plaintiff  was  entitled  to  recover. 

In  support  of  the  third  count  in  the  plaintiff's  declaration,  he  of- 
fered evidence  tending  to  show,  that,  since  the  year  1805,  the 
bridge  mentioned  in  his  declaration  had  stood  over  the  stream  in 
question,  until  about  the  first  of  March,  1823  ;  when  the  same, 
being  ruinous,  was  thrown  down  by  plaintiff  and  others  ;  which 
bridge  was  never  a  public  bridge,  but  had  been  maintained  by  the 
plaintiff  and  some  others,  residing  on  the  west  side  of  the  river,  for 
their  private  benefit:  That  in  March,  1823,  the  said  bridge  was 
thrown  down  as  aforesaid,  and  had  never  been  rebuilt  until  Oct. 
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£J2£   1826— That  after  the  bridge  wa*  throw*  down  ki  I«8S,  there 
xm-      remained  the  old  logs,  which  had  constituted  the  abutment  on  the 
Wilson     east  side,  and  which  lay  either  on,  or  adjoining,  the  lands  of  the  de- 
wusoa.    fondant ;  and  that  the  defendant,  some  time  in  the  year  1824,  re- 
moved them,  and  threw  them  into  the  river. 

To  tins  evidence  the  defendant  objected,  and  insisted  that,  as 
the  way  was  not  then  in  use,  nor  the  mam  part  of  said  bridge 
standing,  die  plaintiff  was  not  entitled  to  recover,  in  this  form  of 
acdon. — But  the  Court  overruled  the  objection,  and  charged  Ac 
jury  that,  if  the  timber  in  question  had  constituted  a  part  of  the 
old  way,  and  was  suitable  to  be  used  in  repairing  or  reconstruct- 
ing the  same,  and  had  not  been  taken  away,  or  devoted  to  any 
other  purpose,  and  the  plaintiff  had  not  abandoned  the  way,  altbo* 
the  bridge  might  not  at  the  time  have  been  in  use,  the  plaintiff 
was  entitled  to  recover. 

The  defendant  then  offered  in  evidence  a  contract  between  Aaron 
Hasfdns  and  others,  dated  on  the  8th  day  of  April  1805,  respect- 
ing the  highway,  adjoining  said  bridge— a  deed  from  said  Hasfdns 
to  the  plaintiff,  dated  August  3d,  1812 ;  and  a  deed  from  the  plain- 
tiff to4  the  defendant,  dated  May  25th,  1808 ;  which  deeds  and  con- 
tract were  made  a  part  of  the  case,  as  well  as  the  plan  of  the 
premises  given  in  evidepce  by  the  plaintiff  on  the  trial  of  the  case  ; 
and  also  evidence  tending  to  show,  that  the  east  end  of  said  bridge 
was  about  70  feet  from  the  east  bank  of  said  river— -the  bridge  be- 
ing supported  by  tresseb  over  the  said  seventy  feet  of  land  ;  and 
contended  that,  by  the  said  deed  from  the  plaintiff  to  the  defen- 
dant, the  plaintiff  had  extinguished  his  right  of  way,  if  any  such 
previously  existed. 

But  the  Court  decided,  and  so  instructed  the  jury,  (hat  the 
plaintiff  did  not  by  said  deed  extinguish  his  said  right  of  way, 
but  that  if  the  jury  found  that  the  plaintiff  had  used  the  said  way, 
from  the  year  1805,  for  1 5  years,  it  was  sufficient  evidence  of  his 
right  The  defendant  then  introduced  evidence,  shewing  that  af- 
ter the  bridge  was  pulled  down,  as  aforesaid,  the  plaintiff  and  an- 
other, who  was  also  interested  m  said  bridge,  had  divided  die  ma- 
terials of  the  bridge,  except  such  as  lay  on  the  east  bank,  and  ta- 
ken away  their  several  portions  to  their  respective  houses,  and 
that  they  had  taken  up  and  piled  the  principal  part,  if  not  all,  the 
remains  of  die  abutment  on  the  east  bank,  and  laid  {he  same  in 
piles  on  each  side  $  and  contended,  that  under  those  circumstan- 
ces, the  plamtiff  was  not  <entided  to  recover  upon  his  third  count. 
—But  the  Court  overruled  the  objection  and  charged  the  jury  as 
aforesaid. 

The  plaintiff  also  offered  evidence,  showing  that,  some  time  in 
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the  year  1824,  the  plaintiff,  and  others  constructed,  with  some  of   ******* 
the  umbers  of  the  old  bridge,  a  floating  bridge  for  passing  on  fool,      1829*  ' 
by  fastening  the  timbers  together  and  to  the  bank — and  also  testi-      wiison 
xnony  tending  to  show,  that  the  east  aid  of  the  same  was  cut  loose     wus<m. 
by  the  defendant.  To  this  evidence  the  defendant  objected,  on  the 
ground,  that  an  injury  to  this  foot  bridge  was  not  proper  to  be  giv- 
en in  evidence  under  his  declaration, — The  Court  overruled  the 
objection,  and  also  charged  the  jury,  that  the  plaintiff  might  recov- 
er, in  this  suit,  for  an  injury  dome  to  the  foot,  or  floating  bridge, 
provided  it  appeared  that  the  floating  bridge  was  erected  for  the 
temporary  enjoyment  of  the  same  right  of  way,  and  was  substan- 
tially in  the  same  place ;  although  the  abruptness  of  the  bank,  and 
the  remains  of  the  old  bridge,  might  have  rendered  it  necessary  to  * 
vary  a  little  the  place  of  landing  or  going  on  to  the  bank. 

The  defendant  filed  exceptions  to  these  several  decisions  of  the 
County  Court,  on  which  the  cause  was  removed  to  this  Court  on  a 
motion  for  a  new  trial. 

Argument  of  Mr.  Phelps  on  the  part  of  the  defendant — As  to 
Hie  first  point  excepted  to  in  the  charge  of  the  Court,  the  de- 
fendant insists, — That,  as  the  award  is  altogether  silent  as  to  the 
flumes  upon  the  dam,  the  defendant  was  not  restricted  by  it  in  that 
respect — That  it  must  have  been  the  understanding  of  the  arbitra- 
tors, and  of  the  parties,  that  the  defendant  should  be  at  liberty  to 
erect  necessary  and  proper  flumes  upon  the  dam,  and  that  such 
is  die  legal  construction  of  the  instrument — The  dam  is  useless 
without  flumes ;  and  the  award,  relating  only  to  the  length  of  the 
dam,  leaves  the  subject  of  the  flumes  untouched. 

As  to  the  second  point,  the  defendant  insists  that  for  removing 
the  remains  of  the  old  bridge,  Trespass,  and  not  Case,  is  the  proper 
remedy. — The  third  count,  under  which  this  evidence  was  offer- 
ed, declares  for  an  obstruction  to  the  defendant's  right  of  way.— • 
Nothing,  therefore,  is  pertinent,  under  this  count,  except  what 
goes  to  show  a  disturbance  of  the  plaintiff  in  the  enjoyment  of  the 
easement—Had  the  bridge  been  standing,  and  in  a  condition  to  be 
used,  the  destruction  or  removal  of  it  would  have  been  proper 
evidence.— But,  as  it  was  demolished,  not  used,  nor  in  a  condi- 
tion to  be  used,  it  is  difficult  to  conceive,  how  any  intermeddling 
with  the  fragments  of  it  could  be  ft  disturbance  of  the  easement — 
But,  at  all  events,  after  the  evidence  offered  by  the  defendant  of  the 
destruction  of  the  bridge  by  the  owners,  and  the  division  of  the 
materials,  and  the  actual  removal  of  the  materials,  they  were  no 
longer  to  be  considered  as  a  part  of  the  way,  but  as  mere  personal 
chittds,— The  plaintiff  had  himself  demolished  the  way  j  and* 
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awh«o»,     although  the  materials  of  which  it  had  been  composed  were  his 

Jccnuwry.  t?  * 

1829.      property,  yet  no  after  removal  of  them  by  the  defendant  could  be 

Wifaon    an  interruption  of  the  easement. — The  Court  at  the  trial  appear.to 

wIlJod    ^ave  misapprehended  the  objection. — It  wa#  not  that  the  right  was 

abandoned  by  the  plaintiff,  but  that  the  act  done,  by  the  defendant, 

was  not  a  disturbance  of  that  right. 

On  the  third  point,  it  is  contended,  that  the  deed  from  the 
plaintiff  to  the  defendant  covers  the  land  between  the  shore  and 
the  east  end  of  the  old  bridge ;  and  that  this  deed,  not  containing  any 
exception  or  reservation  of  the  right  of  way,  the  right  was  extin- 
guished.— The  enjoyment,  after  the  date  of  the  deed,  up  to  the 
time  when  the  bridge  was  demolished,  was  not  for  sufficient  length 
0  of  time  to  afford  evidence  of  the  right. 

Argument  of  Mr.  Bates,  for  the  plaintiff. — Previous  to  [the 
award  there  had  been  disputes  about  this  dam's  being  too 
high.  There  were  dams  above ;  and;  William  Wilson,  owned 
some  interest  there.  The  raising  this  dam  by  the  defendant  in- 
jured the  plaintiff's  use  of  works  above,  and  his  interest  at  the 
lower  dam.  The  action,  then  submitted,  claimed  damages  for 
injuries  to  both.  This  action  in  the  first  count  is  for  the  injury  at 
the  lower  dam.  After  the  height  of  the  dam  was  fixed  by  the  ar- 
bitrators, for  any  purpose,  plaintiff  might  purchase  and  erect  upon 
the  faith  of  it.  By  the  deed  of  William  to  John,  each  had  a  right 
to  half  the  water.  After  this  is  settled,  defendant  raises  a  flume 
inward,  towards  the  stream,  higher  than  the  dam.  The  defendant  re- 
quests the  Court  to  charge  about  erecting  suitable  flumes,  &c. 
It  was  a  breach  of  the  award,  or  injury  to  plaintiff's  rights,  to  erect 
such  a  flume  as  to  raise  water  higher  than  the  dam  allowed  by 
the  award  •  This  request  is  vague  and  improper.  The  sole  ques- 
tion, on  this  part  of  the  case,  is  whether  this  flume  occasioned  an 
injury  to  the  plantiff  ?  By  the  request  to  charge,  we  must  under- 
stand the  charge.  The  judge  charged  that  the  defendant  could 
not,  by  erecting  flumes  or  otherwise,  raise  the  water  above  the 
height  contemplated  by  the  award. 

As  to  the  3d  count,  or  bridge  and  interruption  of  way  :  The 
bridge  was  thrown  down  in  March,  1823,  and  not  rebuilt  till  Oct. 
1825.  But  in  1824,  the  foot  bridge  was  erected,  and  defendant 
cut  away  the  east  end. — [He  read  the  charge  upon  this  point.]  It 
seems  that  plaintiff  had  acquired  a  right  to  this  way,  by  use  from 
1805  to  1823.  They  erected  a  temporary  bridge,  and  afterwards, 
with  the  materials,  a  permanent  bridge.  The  defendant  took 
away  some  of  the  materials  that  might  have  been  used  in  rebuild- 
ing. I  cannot  anticipate  Mr.  PhdpU  argument.  To  us  it  ap- 
pears, $at  when  a  bridge  goes  down,  the  materials  may  be  used 
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UrebuHdiog.  By  defendant's  doctrine,  if  a  string  piece  falls,  j££££' 
the  bridge  is  gone.  We  conceive  the  right  remains  in  plaintiff,  "°° ' 
to  have  the  way  and  Bridge  as  before  it  failed. 

As  it  respects  the^leed  from  William  WiUonto  John,  it  is 
manifest  it  does  not  convey  any  part  of  the  way  in  dispute.  Wheth- 
er the  land  by  the  town  highway  extended  to  the  bank  of  the  river, 
or  only  to  the  east  end  of  the  bridge,  it  is  certain  that,  at  the  time 
the  deed  was  given,  there  was  in  fact  a  highway  to  and  across  the 
river,  of  which  William  and  others  were  then  in  the  use  and  enjoy* 
ment ;  and  the  description  of  one  boundary  line,  in  the  deedjis  as  fol- 
lows : "  thence  westerly  on  said  highway  to  the  middle  of  said  riv- 
er." From  which  it  is  evident  the  parties  considered  it  a  highway* 

By  the  expression,  "all  die  lands  northerly  of  the  ledge,"  the  parties .. 
meant  the  lands  between  the  ledge  and  said  highway.  The  land  to  the 
highway  on  the  north  side  had  been  described  in  the  deed  before* 
The  object  of  this  description  was,  the  lands  on  the  south  side  of 
the  highway ;  and  the  phrase  "  northerly  of  the  ledge"  was  used 
because  the  ledge  was  the  southern  boundary.  If  we  give  to  this 
phrase  the  effect  of  conveying  the  road,  we  must  also  admit,  that 
it  would  as  well  convey  the  lands  north  of  it,  indeed,  all  the  lands 
north  of  the  ledge  in  the  town  of  JVeto  Haven ;  and  in  this  case,  the 
description  set  forth  in  the  deed  of  the  lands  north  of  the  highway 
was  altogether  useless  }  for  in  point  of  fact,  they  also  are  north  of 
the  ledge. 

Upon  the  whole,  it  is  manifest  from  the  deed,  that  the  parties 
intended  it  should  include  the  land  on  the  north  and  south  side  of 
the  road,  but  not  the  road  itself. 

Hutchinson,  J.  delivered  the  opinion  of  the  Court.  There 
appears  no  connection,  either  in  fact  or  in  principle,  between  the 
subject  matter  of  the  first  and  thirdjcounts  of  the  plaintiff's  decla- 
ration. The  question  raised,  in  connection  with  the  subject  of  the 
first  count,  is  presented  by  the  exception  4taken  to]  the  charge  of 
the  Court. 

It  appears,  from  the  case  and  writings  therein  referred  to,  that 
the  plaintiff,  in  1802,  derived,  from  Aaron  Hcuhins  and  others, 
all  the  title  he  and  the  defendant  both  now  have,  at  the  place  of 
the  dam  and  flume  in  question ;  that  he  had  a  right  to  erect  a  dam, 
so  as  to  raise  the  water  ten  feet  above  its  natural  height,  at  com- 
mon low  water — That,  in  1808,  the  plaintiff  conveyed  to  the  de- 
fendant the  right  of  erecting  such  dam,  and  taking  and  using  one 
half  of  the  water — That  the  plaintiff,  also  becoming  owner  of 
works  farther  up  the  river,  in  1815,  a  dispute  arose  between  him 
and  the  defendant  about  the  height  of  the  defendant's  dam,  and  the 
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same  was  settled  by  the  award  of  arbitrators,  and  a  monument  pla- 
ced in  the  rofek  to  prevent  aB  future  uncertainty  about  the  height 
'  to  which  a  dam  might  be  erected — That  the  plaintiff,  before  this 
suit  was  brought,  had  erected  a  furnace  at  the  end  of  this  dam, 
where  be  had  none  erected  before,  and,  it  is  understood,  on  prem- 
ises not  owned  by  hini  when  the  award  was  made  ;  and  that  the 
defendant's  new  flume,  planked  up  two  feet  higher  than  the  dam, 
occupied  eight  feet  of  the  space  where  the  water  before  passed 
over  the  dam.  The  water  had  arisen,  and  done  an  injury  to  the 
plaintiff's  furnace. 

Upoti  this  point,  the  Court  instructed  the  jury,  that  the  defen- 
dant had  no  right,  by  the  erection  of  additional  flumes,  or  otherwise, 
to  raise  the  water  higher  than  the  dam,  at  the  height  fixed  by  the 
arbitrators,  would  have  arised  it ;  and  that  if  he  did  so,  and  the  plain- 
tiff was  damnified  thereby,  he  was  entitled  to  recover  his  damago 
thus  sustained. 

Though  this  arbitrament  and  award  might  hive,  and  probably 
had,  reference  to  the  plaintiff's  complaints  of  injury  to  his  works 
above,  from  the  great  height  to  which  the  defendant  had  raised 
the  water  by  his  dam  ;  yet  it  settled  the  height  of  the  dam,  in  re- 
ference to  the  rights  of  the  plaintiff  and  defendant,  under  the  lease 
Hastens  and  others  to  the  plaintiff,  and  his  deed  to  the  defendant. 
That  question  was  so  settled,  that  the  plaintifi  must  bear  whatever 
injury  was  done  to  his  works  above,  if  any  such  existed ;  and  he 
might  well  act  upon  the  fahh  of  this,  in  new  erections  and  purcha- 
ses connected  with  it.  If  the  defendant  had  no  right  to  raise  the 
dam  above  a  certain  height,  and  he  did  so  raise  it,  to  the  injury  of 
the  plaintiffs  rights  that  existed  at  the  time  of  the  award,  or  that 
he  had  acquired  since  that  time,  in  either  case,  the  plaintiff  would 
be  entitled  to  damage  for  such  injury.  It  seems,  that  the  defen- 
dant's new  flume  occupied  eight  feet  of  what  before  was  dam  ;  and 
it  was  two  feet  higher  than  the  dam.  Of  course,  it  must  have 
formed  an  obstruction  to  the  water  passing  over  die  dam,  eight 
feet  long  and  two  feet  high.  This  might  occasion  a  greater  height 
of  water  in  the  pond,  and  a  heavier  current  where  it  passed  over 
the  dam,  than  if  this  obstruction  were  not  there.  Whether  it  did 
so  or  not,  was  a  proper  question  to  the  jury,  and,  we  think,  was 
properly  submitted  to  them  in  the  charge. 

In  the  third  count,  the  plaintifi  complains  of  obstructions  to,  and 
taking  away  part  of  a  bridge,  leading  from  the  plaintiff's  shop  and 
factory,  over  the  river  to  the  mam  road. 

Itappears,by  the  writing  referred  to,  of  April  8th,  1805,  that 
Aaron  Hastens  and  others,  of  whom  the  plaintiff  was  one,  then 
appropriated  a  piece  of  land,  about  two  and  a  half  rods  wide,  and 
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extending  from  the  eaf  end  of  tbe  great  bridge  acrosieaid  river,nortb-   ^gJJJJJ; 
eastwardly,to  tbe  road  that  runs  north  and  south,  for  a  road,and  agreed       1829.' 
that  this  road,  so  established  by  agreement,  should  be  kept  open,  as     wuaoa 
free  and  clear  to  the  public  forever-  This  writing  ww  recorded  ip     who* 
the  town  records.    The  plaintiff,  when  be  conveyed  half  of  the 
water  to  the  defendant,  conveyed  a  piece  of  land  lying  north  of 
this  road,   and  bounded  upon  its  north  line  j  also  a  piece  by 
this  description,  "  all  the  land  northerly  of  a  ledge,  running  from 
the  river  to  the  highway  above  mentioned,  (that  is  the  highway 
runing  north  and  south)  with  a  shop  thereon  standing,  containing 
about  ten  rods  of  land." 

The  defendant  objected  to  the  plaintiff's  testimony  tp  prove  fhfc 
third  coqnt,  and  to  prove  the  injury  complained  of  J  but  tbe  same 
was  admitted*  The  objection  to  this  evidence,  and  to  the  charge  of 
the  Court  upon  it,  goes  wholly  to  the  form  of  theactiop  5  the  de- 
fendant contending  that  it  would  support  trespass  and  not  case. 

The  Court,  however,  consider  that,  while  the  plaintifl  com* 
plains  of  the  interruption  of  an  easement  merely,  he  must  declare 
incase.  If  he  complains  of  an  injury  to  his  right  of  poil  in  the 
highway,  he  may  declare  in  trespass ;  though  the  same  act  that 
occasioned  the  injury  impede  the  yse  of  die  easement.  Here 
the  plaintiff  complains  of  nothing  but  the  interruption  of  his  ease- 
ment ;  and,  upon  this  declaration,  could  recover  for  nothing  else. 

Again,  the  defendant  contends  that  tbe  plaintiff's  deed  to  him 
covers  the  land  in  question,  conveying  to  him  all  the  right  tbe 
plaintiff  would  otherwise  have.    This  leads  to  a  construction  of 
tbe  last  clause  in  tbe  descriptive  part  of  said  deed.     What  is 
meant  by  "  all  tbe  land  north  of  the  ledge  ?"    It  cannot  mean  all 
there  is  in  the  world  north  of  the  ledge.     Several  things  concur 
to  show  what  was  intended.     1st.  Tbe  quantity.    The  deed  says 
About  ten  rods  of  land.    The  testimony  is,  that  the  whole  between 
the  ledge  and  said  cross  rqad  is  about  twelve  and  three  fourths 
rods  of  land.    2d.  The  shop  mentioned  in  the  deed  stands  on 
this  piece,  but  south  of  said  cross  road.     3d.  The  same  deed, 
by  another  description,  conveys  to  the  defendant  the  land  next 
north  of  this  cross  road.    These  two  separate  descriptions  could 
have  no  possible  object,  but  to  .exclude  the  land  over  which  this 
cross  road  passed.    4th.  Said  deed  is  a  warranty  deed,  and  nei- 
iher  party  seems  ever  to  have  supposed  that  cross  road  to  be  an 
incumbrance  to  affect  the  covenants.    Yet  such  it  would  be,  if  tbe 
land  under  such  road  had  been  conveyed.     This  serves  to  show 
how  the  parties  have  understood  the  deed,  for  more  than  twenty 
years. 
We  think  this  deed  does  not  cover  the  land  under  said  cross 
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jj£5?'  road.    But  if  if  did  convey  the  land/we  difcover  no  ground  upon 
1829. '    which  the  plaintiff's  right  to  the  easement  can  be  affected  by  it* 
Wilaon     The  plaintiff  could  give  no  conveyance  that  would  prevent  this 
WiW    cross  roa<*  ^rom  beilDS  a  PubUc  road.  He  joined  with  others  in  ma- 
king it  such,  bo  long  ago  as  the  year  1805.    Such  it  must  remain 
fill  altered  by  something  more  than  any  deed  from  one  of  the  ori- 
ginal owners.    But  ther6  is  no  description  in  this  deed  that  can 
be  construed  into  an  intention  to  convey  any  easement  or  right  of 
way.    What  b  conveyed  is  clearly  certain  lands,  and  half  of  the 
water  at  the  dam.    The  Court,  therefore,  correctly   instructed 
the  jury,  that,  if  the  plaintiff  had  used  this  right  of  way  for  mom 
than  fifteen  years,  it  was  sufficient  evidence  of  his  right ;  and  that 
such  right  was  not  extinguished  by  the  plaintiff's  deed  to  the  de- 
fendant. 

Neither  would  this  be  rendered  otherwise  by  the  work  of  the 
plaintiff,  and  others  interested,  in  piling  up  the  remains  of  the  old 
bridge,  and  carrying  their  portions  to  their  respective  houses* 
This  could  be  nothing  more  favorable  to  the  defendant,  than  evi- 
dence of  abandoning  the  highway  as  such  ;  and  that  was  com- 
prised in  the  charge  about  the  plaintiff's  having  used  this  easement 
for  fifteen  years.  Furthermore,  h  was  no  more  evidence  of  an 
abandonment,  than  it  was  of  clearing  away  the  rubbish  prepara- 
tory to  the  erection  of  a  new  bridge.  And  it  seems  a  new  bridge 
was  actually  erected  in  the  fall  of  1825. 

With  regard  to  the  admission  of  the  testimony  about  the  foot 
bridge,  and  its  being  cut  away  by  the  defendant ;  this  testimony 
was  properly  admitted,  if  it  tended  to  show  what  seems  supposed 
by  the  charge  of  the  Court ;  that  is,  if  it  tended  to  show  that  this 
was  a  temporary  bridge,  erected  for  the  purpose  of  enjoying  the 
same  easement,  while  a  better  bridge  should  be  erected.     A  re- 
currence to  the  third  count  of  the  declaration  shows  that  the  vari- 
ance urged  in  argument  does  not  exist.    The  charge  in  the  dec- 
laration is,  that  the  defendant  wrongfully,  &c.  did  tear  up,  break 
down,  cut  away,  and  remove,  part  of  said  bridge,  and  put  obstruc- 
tions on  the  same.    It  no  where  gives  any  such  description  of  the 
bridge  as  to  designate  it  a  foot  bridge,  or  any  other  bridge  in  par- 
ticular.   The  gravamen  is  the  impediment  to  the  easement,  by  the 
cutting  away,  &c.  the  bridge,  upon  which  the  plaintiff  and  others 
crossed  the  river  to  the  main  road,  in  the  enjoyment  of  that  ease- 
ment. 
Upon  the  whole,  the  judgment  of  the  County  Court  is  affirmed. 
Mr.  Bates,  for  the  plaintiff. 
Mr.  Phelps,  for  the  defendant. 
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Thomas  Hazard  «t.  William  Mabtiw.  5222^' 


When  an  administrator  conveys  a  farm  subject  to  the  widow's  dowel",  and  possession 
of  the  two  thirds,  under  a  deed,  is  held  oyer  thirty  years, — presumption  of  regular-* 
ity  of  the  administrator's  proceedings,  prior  to  his  deed,  arises  is  favor  of  the  re- 
version of  the  dower. 

This  was  an  action  of  Trespass  quare  clausum  /regit,  said  to 
have  Been  done  on  certain  lands  in  Ferrisburgh  ;  and,  on  trial  in 
the  County  Court,  April  Term,  1827,  the  defendant  obtained  a 
verdict ;  and  exceptions  were  taken  to  sundry  decisions  oi  the 
Court ;  and  upon  those  exceptions,  as  allowed  by  the  Judges,  a 
hearing  was  had  last  term,  and  another  full  hearing  this  term. 

It  appears  by  said  bill  of  exceptions,  that  on  trial,  the  plaintiff 
in  order  to  prove  his  title  to  the  premises  in  question,  read  in  evi- 
dence, 1st  a  deed  from  Abel  Thompson  and  Elizabeth  Chase, 
administrators  upon  the  estate  of  Abraham  Chase,  conveying  the 
whole  real  estate  of  said  deceased,  with  the  reversion  of  the  wid- 
ow's dower  therein,  to  John  Robinson  and  Rowland  Hazard— 
said  deed  dated  the  24th  day  of  December,  A.  D.  1792*  2d. 
the  copy  of  record  of  a  deed,  from  the  said  Hazard  and  Robinson 
to  Robert  Hazard,  oi  the  same  premises,  dated  17th  of  February 
A*  D.  1800.  3d.  a  deed  of  said  premises  from  said  Robert  Haz- 
ard \o  Wing  Rogers,  dated  the  16th  day  of  December,  A.  D. 
1806.  4th.  a  deed  of  the  same  premises  from  Wing  Rogers  to 
the  plaintiff,  dated  September,  9th,  A.  D.  1815. 

The  plaintiff  also  produced  the  records  of  the  Probate  Court 
for  the  district  of  Addison,  which  showed  that  administration  up- 
on said  estate  was  given  to  the  said  Abel  and  Elizabeth,  in  Janua- 
ry, A.  D.  1792 — That  the  widow's  dower  therein  was  set  out  in 
November  following — That  the  inventory  and  appraisal  of  said 
estate,  and  the  repoit  of  the  commissioners,  were  returned;  aH 
which  were  duly  recorded — That  the  avails  of  the  sale  of  the  real 
estate  of  said  deceased  considerably  exceeded  the  appraisal  there- 
of; that  the  same  were  specifically  accounted  for  by  the  admin- 
istrators in  their  finaPsettlement,  with  the  Probate  Court,  of  their 
administration'accounts — That  the  estate  was  declared  insolvent; 
and  that,  by  order  of  Court,  the  administrators  ordered  to  pay  19  s. 
1  d.  on  the  pound.  But  it  did  not  appear,  in  the  records  of  said 
Court,  that  any  order  was  made  by  said  Court,  authorising  or 
directing  the  sale,  or  the  manner  of  the  sale,  of  the  real  estate  of 
said  deceased. 

The  plaintiff  also  introduced,  as  evidence,  a  memorandum  in 
the  hand  writing  of  the  clerk  of  said  Court,  in  1793,  and  preserved 
in  the  filesof  the  papers  relating  to  the  administration  of  said  es» 
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j£EEf  tate,  in  the  words  and  figures  following,  yiz,  "Pec.  22d,  1792* 
1889'      Jndgt.  of  Court— Estate  insolvent,  and  administrators  ordered 
Hazard     to  sell  the  real  estate.97 

M^tin.  The  plaintiff  also  proved,  that  the  premises,  on  which  said  tres- 
passes were  committed,  were  part  and  parcel  of  the  dower  set  out 
as  aforesaid — that  said  widow  possessed  her  said  thirds  %o  Sept* 
1823,  when  she  deceased,  and  the  plaintiff,  as  also  the  defendant, 
took  immediate  possession  of  the  same  ;  and  that  the  plaintiff, 
and  those  under  whom  he  claimed,  possessed  the  other  two  thirds 
of  said  estate,  undisturbed,  from  the  sale  of  said  administrators  ia 
Dec.  1 792,  to  the  commencement  of  this  suit. 

The  defendant  claimed  the  premises  in  right  of  his  wjfe,  as  an 
heir  to  the  estate  of  said  Abraham  Chase, 

The  plaintifl  proved  the  trespass  complained  of,  and  requested 
the  Court  to  charge  the  jury, 

1st.  That,  under  the  statute,  in  force  at  the  time  of  the  said 
Administrator's  sale,  no  order  of  Court  of  Probate  was  necessa- 
ry to  give  validity  to  the  sale. 

2dly.  That,  if  they  were  satisfied,  that  such  order  was  actually 
made,  they  were  at  liberty  to  find  for  the  plaintiff,  although  it  did 
not  appear  that  said  order  was  actually  recorded. 

3dly.  That,  under  the  circumstances  of  this  case,  and  from  the 
long  possession  of  the  plaintiff,  and  his  grantors,  of  the  two  thirds  of 
the  farm  under  said  deed,  the  jury  would  be  at  liberty  to  presume, 
whatever  might  be  their  opinion  as  to  the  fact,  or  even  against  the  ev- 
idence of  the  fact,  that  such  order  bad  been  actually  made,  and  re- 
corded* 

The  Court  refused  so  to  charge  the  jury,  but  did  charge  them, 

1st  That  an  order  of  the  Court  of  Probate  was  necessary  to 
give  validity  to  said  sale. 

2dly.  That  it  was  also  necessary  that  such  order  should  be  actu- 
ally recorded. 

3dly.  That  they  could  make  no  presumption,  as  to  the  premi- 
ses in  question,  unless  they  believed  the  fact  to  accord  with  the 
presumption.  Nor  could  they  legally  presume,  that  the  said  prem- 
ises were  ordered  hy  said  Court  of  Probate  to  be  sold,  unless  they 
were  satisfied  that  such  order  was  actually  made,  and  recorded* 

The  case  came  before  this  Court  on  a  motion  for  £  ijew  trial, 
founded  on  exceptions,  filed  by  the  plaintiff,  to  the  decision  and 
charge  of  the  Court,  as  before  mentioned. 

Argument  of  Mr.  Phelps,  for  the  plaintiff.— 1.  The  County 
Court  erred  in  deciding,  that  an  order  of  the  Court  of  Probate 
was  necessary  to  give  validity  to  the  sale,  under  which  the  plaintiff 
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claims.    It  will  be  found,  by  a  reference  to  the  act  of  1787,  (see  *&■""*> 
page  57)  uhder  trhich  this  sale  took  place,  that  no  order  of  sale,      1829. 
from  the  Court  of  Probate,  was  required  in  such  cases :  but  where  ""^JMard 
the  estate  was  found  id  be  insolvent,  it  was  made  the  duty  of  the     hJJ^ 
administrator,  by  the  law  itself,  to  sell  the  real  estate  for  the  pay. 
ment  of  debts.    No  discretion  was  given  to  the  Court,  as  to  order- 
ing a  sale  or  not,  but  the  authority  of  the  administrator  to  sell,  as 
well  as  the  obligation  to  do  so,  arose  immediately  from  the  statute. 
It  is  true,  the  statute  provided,  that  the  Court  of  Probate  might 
direct  tb£  manner  in  which  the  sale  should  be  made.    If  the  Court 
foiled  to  give  such  direction*  it  would  not  vacate  the  administrator's 
authority  to  sell,  but  the  proper  mode  of  sate  would  be  understood 
to  be  in  such  case,  by  private  sale. 

2.  The  Court  erred  in  instructing  the  jury  that  such  orfler 
should  be  actually  recorded.  There  was  no  provision  at  that 
time  requiring  the  Courts  of  Probate  to  keep  records  of  such  or- 
ders ;  and  if  the  order  were  actually  made  by  the  Court,  it  was 
a  Sufficient  authority  (even  if  an  order  were  necessary)  to  the  ad- 
ministrator to  sell,  although  such  order  might  not  have  been  en- 
tered of  record.  At  all  events,  after  a  lapse  of  more  than  thirty 
years,  and  a  possession  in  the  plaintiff  for  that  period  of  two  thirds 
of  the  farm,  under  the  deed  in  question,  the  jury  should  have  been 
left  to  presume,  from  the  evidence  furnished  by  the  record,  that 
such  an  order  was  made,  although  not  recorded  in  terms. 

S.  The  Court  erred  in  their  charge  to  the  jury,  on  the  subject 
of  their  right  to  presume  facts  in  aid  of  the  plaintifFs  title.    It 
will  be  observed  that  the  Court  left  no  grounds  for  the  jury  to 
make  any  presumption  ;  but  they  were  instructed  that  they  must 
be  satisfied  before  they  could  find  for  the  plaintiff,  not  only  that 
an  order  of  the  Court  of  Probate  was  made,  but  that  it  was  actual- 
ly recorded  :  in  other  words,  that  every  fact,  necessary  to  the 
validity  of  the  plaintiff's  title,  must  be  proved  by  direct  evidence. 
There  are  many  cases,  where  Courts  and  juries  have  applied  the 
presumption  contended  for,  in  the  absence  of  any  direct  evidence 
of  the  fact.     Facts,  grants,  deeds,  surrenders,  common  recov- 
eries, and  other  matters  of  record,  have  often  been  presumed 
without  any  evidence  which  made  directly  to  prove  the  fact* 
See  Mayor  of  Kingston  vs.  Horner,  Cowp.  102. — Earl  vs.  Bax- 
ter, 2  Bloc.  R.  1228. —  Denn  vs.  Barnard,  Cowp.  595. — Pow- 
ell vs.  Miilbank,  Cowp.  103. — Hasseldon  vs.  Bradley,  3  T.  JR. 
j  59.— Parker  vs.  Baldwin,  11  East,  488.— Fishar  vs.  Prosser, 
Cowp.  217. — Gray  vs.  Gardiner,  3  Mass.  R.  399. — Coleman 
vs.  Anderson,  10  do.  105.— England  vs.  Slade,  4  T.  R.  682 — 
Stoughienburgh  vs.  Murray, 7  John.  19.— McDonald  vs. McCatt, 
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*»££*•   10  do.  377.— Hepburn  vs.  Add,  5  Cranck,  2«2.— 1  Swfti 
1829/     Dig.  16ft — 7.— See  also  the  opinion  of  Swift,  J.  in  Sumner  vs. 
Hazard     CAtM,  2  Conn.  JB.  (507.*— Thus  it  appears  that  grants,  deeds* 
Maniiu     m^  even  matters  °f  record,  have  been  presumed  from  a  long  pos- 
session, and  that  in  cases  where  there/  is  no  direct  evidence  that 
they  ever  existed.    This  is  going  much  farther  than  we  ask  the 
Court  to  go  in  this  case. 

It  would  be  well  to  inquire,  whether  what  we  ask,  in  this  case, 
is  not  within  the  rule  laid  down  by  Justice  Gould,  in  Sumner  vs* 
Child.    We  do  not  ask  a  presumption  of  tide  from  the  mere 
fact  of  possession*    We  do  not  ask  the  Court  or  jury  to  presume 
a  conveyance  in  the  absence  of  all  proof.    But  we  show  the  ap- 
pointment of  the  administrator,  on  the  estate  of  Abraham  Chase, 
the  actual  insolvency  of  the  estate,  an  actual  sale  by  the  adminis- 
trator, a  return  of  that  sale  to  the  Court  of  Probate,  the  adjustment 
of  the  administrator's  account,  in  which  the  proceeds  of  the  sale 
are  accounted  for,  and  the  distribution  of  those  proceeds,  by  order 
of  the  Court,  among  the  creditors  of  the  intestate,  and  the  estate 
ultimately  insolvent :  and  we  shew  a  possession,  under  the  deed 
in  question,  acquiesced  in  by  the  heirs  of  Abraham  Chase,  and  the 
defendant,  for  more  than  thirty  years*    And  we  ask,  simply,  that 
the  jury  may  be  at  liberty  to  presume,  from  these  circumstances, 
that  the  "  accompanying  requisite,"  the  order  of  the  Court,  was 
had.    This  is  no  more  than  what  was  done  in  the  case  of  Gray 
vs.  Gardiner,  and  the  other  analogous  cases,  the  principle  of  which 
is  unequivocally  sanctioned  by  Jus,  Gould,  in  the  case  alluded  to* 
It  may  be  said,  that  our  possession,  not  being  of  the  premises  in 
question,  affords  no  presumption  in  our  favor.  If,  indeed,  we  relied 
upon  our  possession,  merely,  it  would  be  idle  to  contend  that  the 
possession  of  one  piece  of  land  afforded  any  evidence  of  title  to 
another.    But  in  this  case,  we  show  a  paper  title,  good  on  the 
face  of  it,  and  defective,  if  defective  at  all,  for  want  of  the  proof 
of  a  preliminary  requisite*    The  presumption  asked,  and  the 
presumption  to  be  made,  if  any  be  made,  applies  emphatically  to 
the  deed.    It  is  not  a  naked  presumption  of  tide,  but  one  in  favor 
of  the  instrument  presented ;  and  this  we  think  may  fairly  be 
made  from' the  facts  in  the  case  ;  more  especially  as  the  defendant, 
and  those  connected  with  him  in  the  estate,  have  acquiesced  in  the 
deed  and  the  possession  under  it,  by  the  plaintiff,  of  two  thirds  of 
the  farm,  fall  that  could  be  taken  possession  of)  for  more  than 
thirty  years.    It  is  true,  that  the  possession  of  the  widow,  during 
her  life,  of  the  third  set  to  her  as  dower,  can  make  nothing  either 
for  or  against  the  plaintiff's  tide }  but  the  possession,  so  far  as  it 
could  be  had  by  either  of  these  parties,  has  been  in  conformity 
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with  the  deed.  It  wiU  no*  te  denied,  that,  if  the  question  were  as    4*™!' 
to  the  two  thirds  of  the  farm  not  incumbered  with  the  widow's  dow-     H». 
er,  the  presumption  not  only  might,  but  would  be,  made.    If  it  be     H*s*rd 
apt  made  as  to  the  other  third,  we  have  this  singular  result,  that  a    uSk. 
deed,  purporting  to  convey  the  whole  farm,  is  food  and  effectual 
to  convey  two  thirds  of  it ;  but,  as  to  the  residue,  it  is  to  be  con- 
sidered as  void  in  itself,  for  want  of  authority  to  make  it. 

Argument  of  Mr*  Bates  for  the  defendant.— In  this  case  (as 
Appears  by  the  exceptions  to  the  Judge's  charge)  the  plaintiff's 
right  to  recover  depends  on  the  validity  of  an  administrator's  sale 
tof  the  land  in  dispute,  in  1792,  and  three  questions  arise : 

1.  Whether  such  a  sale  could  be  valid  without  any  order  from 
the  Judge  of  Probate  at  that  time  ? 

2.  Whether  it  was  necessary  such  order  should  be  recorded  ? 

3.  Whether  the  Judge  ought  to  have  charged  the  jury,  that  they 
blight,  from  the  antiquity  of  the  transaction — an  undisturbed  pos- 
session of  other  lands  under  the  same  sale,  and  a  minute  of  the 
order  of  sale  in  the  Clerk  of  Probate's  hand  writing,  be.  presume, 
tod  find,  an  order  of  sale  was  made  and  recorded,  though  they 
were  of  opinion  no  such  order  in  point  of  fact  ever  was  made  ? 

As  to  the  first  question— It  is  manifest,  that  no  principle  of  the 
Common  Law  authorises  the  administrator  to  sell  land*  His  au- 
thority of  course,  depends  upon  the  Statute.  In  section  12th  of 
the  Probate  Act  of  1787,  (on  the  57th  page  of  the  acts  of  that 
session)  there  is  a  provision,  that,  when  the  debts,  &c.  of  the  intes- 
tate shall  exceed  the  personal  estate,  the  Probate  Judge  may  or* 
der  a  sale,  and  appoint  a  commissioner  to  sell.  In  the  \Zth  see* 
turn  of  the  same  act,  on  the  same  page,  it  is  provided,  that,  when 
the  estate  is  not  sufficient  to  pay  the  debts,  it  shall  be  disposed  of 
by  the  administrator  in  the  best  way  and  manner,  as  the  Judge 
shall  order.  These  provisions  require  an  ordetf  and  no  other  au* 
thority  to  sell  land  is  given. 

As  to  the  second  question— If  the  Court  of  Probate  was  a  Court 
pf  record,  its  acts  cannot  be  shewn  by  parol.  And,  it  is  evident 
the  Legislature  considered  it  a  Court  of  record,  from  its  first  or* 
ganization.  They  appointed  a  Register,  and  made  it  his  duty  to 
record  its  proceedings.  They  authorised  it  to  imprison— and 
also  to  allow  appeals.  All  of  which  would  be  gross  absurdity,  if 
it  were  not  a  Court  of  record.  See  Probate  Act  of  1787,  See* 
turns  1,  6, 10.  Also  Review  of 1797,  Probate  Acts,  Sections  77, 
78, 104.  Would  it  not  be  extraordinary,  at  this  day,  to  allow 
paid  evidence  of  what  a  Judge  of  Probate  formerly  said,  or  did, 
IP  tfsgt  the  title  of  real  estate  ? 
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AoBitov,  As  to  the  third  question — It  may  be  first  remarked,  that,  if  a 
1829.'  presumption  wa$  to  be  made  against  actual  belief  upon  theevf- 
Hazard  dence,  it  was  for  the  Court  to  make  this  presumption,  as  matter  df 
Martin.  *aw' anc* not  ^or  *e  JurJ'  *l  wou'd  be  strange,  indeed,  that  a  jury, 
sworn  to  find  the  facts  according  to  the  evidence,  should,  when  the 
evidence  is  submitted  to  them,  be  instructed  to  find  a  fact  against 
it !  Such  a  principle,  is  absurd  in  itself,  and  is  not  sustained  by 
precedents.  In  cases,  where  there  has  been  a  long  possession  or 
use  of  property,  which  is  not  within  the  purview  of  the  Statute  of 
limitations,  such  as  water  courses,  or  easements,  courts  of  justice 
will  presume  a  grant,  or  any  other  writing  or  act,  necessary  to  make 
a  title  consistent  with  such  possession.  But,  if  the  property  pos- 
sessed is  of  a  nature  to  come  within  the  Statute  of  limitations, 
courts  will  be  governed  entirely  by  the  statute ;  for  to  go  beyond, 
or  fall  short  of  it,  would  be  in  effect  to  legislate — to  alter,  or  to 
add  to,  the  statute.  But,  in  the  last  case,  as  in  all  others,  pre* 
sumptive  evidence  may  be  offered  to  show  that  a  deed,  or  grant, 
or  other  writing  once  existed  ;  but  the  evidence  must  be  agreea- 
ble to  the  rules  of  law,  and  is  of  no  consequence,  unless  it  produce 
a  conviction,  upon  the  mind  of  the  jury,  of  the  actual  existence  of 
the  fact.  Whereas,  in  the  first  case,  the  jury  have  nothing  to  do 
with  it ;  the  Court  directing  what  length  of  time  creates  a  bar 
against  all  claims.  These  principles,  so  obviously  correct,  are  ve- 
ry clearly  laid  down  by  Judge  Gould,  in  2  Conn.  Rep.  607, 
Sumner  vs.  Child,  and  sustained  by  the  authorities  there  cited. 

The  present  case  is  decidedly  one  in  which  length  of  time  can- 
not be  used  as  a  positive  bar,  in  point  of  law.  Not  only,  because 
the  statute  of  limitations  applies  to  lands,  which  is  the  subject  mat- 
ter about  which  these  parlies  are  disputing,  but  because  the  pos- 
session relied  on  is  of  another  piece  of  land,  and  not  the  one  for 
which  this  action  is  brought.  It  is  supported  by  no  precedent ;  and  h 
is  contrary  to  all  the  analogy  of  the  law,  that  the  possession  of  other 
lands  by  other  persons,  should  be  the  foundation  of  a  presump- 
tion, that  the  plaintiff  has  a  title  to  these  premises  !  In  all  the  cas- 
es of  the  kind,  it  is  the  actual  use  of  the  identical  property,  which 
creates  the  title,  and  limits  and  qualifies  it  exactly  according  to 
the  extent  of  that  use.  11  East  Rep.  Daniels  vs.  North,  372. 
The  very  foundation  of  the  principle  is  "  the  quieting  men's  pos- 
sessions" 

The  Judge  in  this  case,  would  have  allowed  the  books,  and  all 
the  papers,  as  well  as  the  possession  of  the  other  land  under  the 
same  sale,  to  go  to  the  jury,  as  evidence ;  and  would  have  instructed 
them,  if  they  believed  the  order  of  sale  had  been  ever  made,  and 
recorded,  to  find  accordingly.    But  the  book,  on  which  all  the 
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Probate  records  of  the  period  were  kept,  being  produced,  nega-    4*DIS0"' 
lived  the  presumption  of  such  a  record ;  and  tbe  counsel  for  the       1829.  ' 


plaintiff  insisted,  that  the  jury  ought  to  be  instructed,  that  they  Hax«rd. 
might  presume  the  order  and  record  against  their  actual  belief.  It  M^ 
is  believed,  no  well  adjudged  case  warrants  such  a  position.  The 
case  of  Sumner  vs.  Child,  above  quoted,  is  an  authority  against  it* 
Judge  Swift  was  in  the  minority  in  that  case,  and,  although  some 
parts  of  his  opinion  might  seem  to  warrant  such  an  idea,  other 
parts  are  utterly  opposed  to  it.  Thus,  the  whole  of  what  he  gays, 
commencing  on  page  612,  shews  that  a  jury,  when  they  have  any 
thing  to  do  with  evidence,  are  to  weigh  it,  and  find  according  to 
their  belief.  So  also,  in  the  commencement  dt  his  opinion  in  the 
case  otBunce  vs.  Wolcot,  same  book,  page  31. 

All  the  cases,  cited  on  the  other  side,  seem   to  me  to  establish 
the  same  position.    In  1  Cowper,  108 — 9,  Mayor  of  Hull  vs. 
Homer ,  Lord  Mansfield  says,  "There  is  a  great  difference  between 
length  of  time,  which  operates  as  a  bar  to  a  claim,  and  that  which 
is  only  used  by  way  of  evidence."    Again,  "  But  length  of  time, 
used  merely  by  way  of  evidence,  may  be  left  to  the  consideration  of 
a  jury,  to  be  credited  or  not,  &c."    Again,  "  Enjoyment  under  a 
title,  which  can  only  be  by  record,  is  strong  evidence  to  be  left  to  a 
jury  that  it  did  once  exist."    The  same  distinction  is  maintanied 
throughout  the  cases  cited  by  Sergeant  Williams,  2  Saunders 
Rep.  175.    In  Johnson  vs.  Ireland,  11  East  283,  it  must  be  re- 
membered, that  the  complaint  against  the  charge  of  the  Judge  was, 
that  he  withdrew  the  subject  from  the  consideration  of  the  jury. 
Lord  Ellenborough  says,  "It  is  impossible  to  say  that  this  was 
not  evidence  to  go  to  the  jury."    "  There  ought  to  be  another  in- 
vestigation of  the  case."    In  11  East,  Goodtitle  and  Parker  vs. 
Baldwin,  page  490,    Lord  Ellenborough  observed,  they  thought 
it  right  to  send  the  case  to  a  new  trial,  that  it  might  undergo  fur- 
ther consideration,  and  then  the  defendant  might  shew  the  statute 
to  which  he  had  referred,  to  rebut  the  presumption,  be."    See 
also  1 1  Common  Law  Rep.  57,  Leavitt  vs.  WUson. .  The  cases 
in  Massachusetts  and  New-York,  heretofore  cited  on  the  other 
side,  all  proceed  on  the  ground,  that,  from  the  facts  proved,  a 
reasonable  presumption  of  the  existence  of  some  other  fact  was 
raised,  from  which  the  jury  might  fairly  believe  it  did  once  exist. 
Finally,  the  introduction  of  tbe  book  of  records  of  that  period, 
and  there  being  no  pretence  of  any  loss  of  records,  would  have 
rebutted  any  presumption,  had  it  been  proper  to  raise  one  arbi- 
trarily from  the  possession  of  the  other  lands.   There  is  no  case, 
not  even  of  arbitrary  presumptions  of  grants,  &c.  where  the  pre- 
sumption may  not  be  rebutted.  This  principle  runs  through  all  the 
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cases  6f  the  kind.  12  Common  Law  Rep.  2&9yRuncom  vs.  Cooper* 


Huard  HtJTCHiNsoN ,  J.  delivered  the  opinion  of  the  Court  as  follows. 
Martin.  ^b*  case  musl  be  decided,  wholly,  upon  the  validity  of  the  ad- 
ministrators' deed  of  the  whole  farm  of  Chatt,  the  intestate,  sub- 
ject to  the  incumbrance  of  the  widow's  dower,  which  had  before 
been  assigned  to  her.  For,  the  plaintiff  produces  no  other  tide  to 
the  premises :  but  regularly  traces  this  title  to  himself.  And,  imme- 
diately upon  the  decease  of  the  widow,  and  consequent  determin- 
ation of  her  life  estate,  the  plaintiff  entered  upon  the  premises,  that 
had  been  incumbered  with  said  dower,  claiming  under  said 
administrators'  deed  ;  and  the  defendant,  at  the  same  time,  entered 
upon  the  same  premises,  claiming  them  in  the  right  of  his  wife, 
who  was  heir  at  law,  or  one  of  the  heirs  at  law,  of  the  said  Chase, 
the  intestate*  If,  then,  the  deed  from  the  administrators  fail,  for 
want  of  sufficient  showing  of  the  right  of  the  administrators  to  con-  . 
vey,  or  of  their  compliance  with  the  prerequisites  of  law  before 
they  conveyed,  the  verdict  must  stand.  But  if  sufficient  were 
shown,  under  all  circumstances,  to  perfect  the  plaintiff's  tide  in 
the  reversion  of  the  widow's  dower,  a  new  trial  ought  to  be  grant- 
ed. The  objections  to  the  validity  of  this  deed  are,  that  there 
is  found  no  record  of  any  order  of  sale  from  the  Court  of  Probate, 
authorising  said  administrators  to  convey  said  land,  nor  any  record 
in  the  Probate  office,  showing  that  the  Court  directed  any  order 
to  issue. 

The  plaintiff  contends  that,  by  the  Probate  law  then  in  force,  the 
administrators  might  convey  without  any  order  from  the  Court  of 
Probate.  Upon  this  point  there  can  be  no  doubt  but  that  a  care- 
ful Judge  of  Probate,  who  should  have  realized  the  importance  of 
having  every  thing,  pertaining  to  the  tides  to  real  estate,  appear  of 
record,  would  cause  every  thing  done  in  his  office  relating  to  real 
estate  to  be  recorded.  And,  the  very  circumstance,  that  the  stat- 
ute, in  express  terms,  directs  the  recording  of  wills  and  distribu- 
tions, would  naturally  remind  him  of  that  necessity.  And,  if  a 
record  should  be  made  at  all,  those  things  should  exist  which 
ought  to  appear  of  record :  And,  if  any  thing  should  therto  ap- 
pear of  record  concerning  the  sale  of  land,  it  should  be  the  ne- 
cessity of  a  sale,  and  the  issuing  of  an  order,  which  probably  ought 
to  be  returned  into  the  office  with  some  certificate  of  the  sale  upon 
the  same.  This  is  an  allusion  to  matters  natural,  and  proper. 
But,  the  statute  is  so  vague  in  its  requisitions,  wete  I  sure  theto 
was  a  general  understanding  in  the  Probate  Courts,  at  that  period, 
that  no  such  matters  should  exist,  or  should  appear  of  record,  but 
that  the  administrator  might  deed  without  an  order,  I  would 
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not,  it  this  late  day,  decide  the  tides  void,  that  were  acquired  un-    jg^- 
tier  views  of  this  kind,  entertained  by  those  who  then  administer-      18». ' 
•d  the  laws,  and  for  which  titles  a  fall  and  bona  fide  consideration    Hmrd 
was  paid. 

There  is  ground  to  suspect  that  the  Judge  of  Probate,  in  this 
district,  entertained  such  views,  and  practiced  accordingly ;  but,  how 
general  the  same  course  was  pursued,  els«where,Jdoes  not  appear. 

But  there  is  no  ground  to  say,  that  this  statute  required  die  or*  . 
der  of  sale  itself  to  be  recorded.  And,  it  is  presumed  the 
'most  perfect  records  in  the  state  show  no  practice  of  recording 
*uch  orders.  They  only  show  that  an  order  issued  to  sell  the 
Whole  of  the  real  estate  of  the  deceased,  or  so  much  of  it  as  would 
rtrise  such  a  sum  (as  the  cftse  may  be.)  And,  when  die  sale  b 
made,  and  the  order  returned,  still  it  is  not  recorded,  but  placed 
on  file.  And  the  record,  if  perfect,  only  states,  that  the  administra- 
tors returned  their  order  of  sale,  that  before  issued,  with  a  return 
thereon  that  they  had  sold  the  estate,  &c.  for  such  a  sum.  That 
makes  the  administrators  accountable  for  the  amount  of  sale.  And, 
tf  that  order  of  sale  could  now  be  found  among  the  Probate  files, 
that  would  complete  the  tide  of  the  plaintiff.  Or,  if  it  were  found 
among  the  waste  papers  of  the  administrators,  it  ought  to  hare 
the  same  efiect.  The  Probate  records  should  show  die  necessi- 
ty of  a  sale  of  real  estate.  It  is  well  if  they  show  that  a  sale  has 
been  effected :  but  the  deed  conveys  the  tide  to  die  purchaser. 

There  is,  however,  no  necessity  for  any  definite  decision  upon 
the  requisitions  of  that  statute,  with  regard  to  an  order,  for  an- 
other point  is  raised  in  the  case  furnishing  a  advo  for  any  defects  in 
these  Probate  records. 

The  case  shows  the  appointment  of  tBe  administrators — the  re- 
turn of  an  inventory— the  representation  of  the  estate  insolvent— 
the  return  of  the  list  of  claims — that  all  the  property  was  insuffi- 
cient to  pay  the  debts — that  a  minute  was  found  in  the  Probate 
files,  in  die  hand  writing  of  the  clerk,  relating  to  the  administra- 
tion of  said  estate,  as  follows — "Dec.  22d,  1793,  judgment  of 
Court,  estate  insolvent,  and  administrators  ordered  to  sell  the  re- 
al estate.9'  This  is  such  a  minute  as  was  proper  for  the  clerk  to 
make,  and  froto  which  he  ought  to  have  made  a  record,  at  large, 
of  what  was  done,  and  ordered  by  the  Court  %  but  the  production 
of  the  records,  as  they  are,  without  this  matter  upon  them,  tends, 
in  sonic  degree,  to  negative  the  clerk's  having  done  his  duty  in  this 
respect,  though  he  might  have  recorded  h  elsewhere.  The  case 
further  shows,  that  the  widow's  dower  was  assigned  her,  in  Sept. 
1792 ;  and  that,  on  the  24th  of  Dec.  1793,  two  days  after  the  date 
*f*aid  'ftbmorandum  in  the  band  writing  of  the  Probate  cl^rk, 
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Adduojs    the  said  administrators  gave  a  deed  of  the  whole  farm  of  the  de- 

January*  

1829.  ceased,  subject  to  the  incumbrance  of  the  said  dower — That  on 
Hazard  giving  this  deed,  they  received  a  sum  for  the  land  exceeding  that 
at  which  it  was  appraised  ;  and,  shortly  after,  accounted  before 
the  Probate  Judge  for  all  the  estate  of  the  deceased ;  and 
paid  all  the  debts  against  the  estate,  except  eleven  pence  on  each 
pound  of  the  same  at  the  then  currency  :  and  that  possession  was 
received,  with  the  said  deed  from  the  said  administrators,  of  the 
two  thirds  not  incumbered  with  the  dower,  and  continued  down  to, 
and  in  the  plaintiff,  till  the  time  of  bringing  this  action  ;  and,  dur- 
ing all  that  time,  the  only  defect  in  the  plaintiff's  title  of  record, 
was,  that  the  record  did  not  show  the  existence  of  an  order  of  sale* 
Now,  if  the  dispute  were  about  these  two  thirds,  and  we  had  no  stat- 
ute of  limitations,  and  the  heirs  ot  the  intestate  had  sued  the  plain- 
tiff, and  he  in  his  defence  called  upon  the  jury,  under  the  direction 
of  the  Court,  to  presume,  that  all  prerequisites  to  the  giving  of 
said  deed  by  said  administrators  were  regularly  complied  with, 
though  the  evidence  of  such  compliance  cannot  now  be  found,  in 
but  few  cases  could  the  presumption  be  urged  with  such  proprie- 
ty and  force.  It  would  be  perfectly  incredible,  if  the  business 
were  not  correctly  done  in  the  day  of  it,  that  the  heirs  should  let 
their  rights  sleep  for  more  than  thirty  years;  that  they  should 
make  no  claim  upon  the  purchasers,  nor  those  claiming  under 
them,  till,  probably,  the  administrators  themselves,  and  most  of  the 
creditors  who  had  received  their  debts,  have  died,  and  their  es- 
tates are  settled,  and  no  opportunity  remains  for  the  present  own- 
er to  seek  remuneration  back  upon  the  administrators,  if  he  now 
loses  the  land.  Such  a  course  is  wholly  inconsistent  with  the 
idea  of  any  radical  defect  in  the  proceedings  of  the  administrators, 
had  they  been  tested  while  people  connusant  of  the  proceedings 
were  living,  and  could  be  sought  unto  for  information  on  the  sub- 
ject. 

In  such  a  case  there,  probably,  would  be  no  dispute,  but  that 
any  thing  ought  to  be  presumed  to  quiet  the  plaintiff  in  his  posses- 
sion. It  might  well  be  presumed,  from  the  above  facts,  all  was 
done  that  ought  to  have  been  done  to  perfect  the  deed.  That  an 
order  was  regularly  made,  and  acted  upon,  and  returned,  but 
lost  by  the  clerk's  neglect,  or  that  every  necessary  record 
was  itself  regularly  made  upon  a  book  which  is  now  missing. 
No  matter  what  was  necessary,  all  ought  to  be  presumed,  after  so 
long  a  possession,  and  such  a  lapse  of  time,  during  which  all  possi- 
bility of  doingjustice  to  the  purchasers  must  be  forever  gone.  When 
the  lands  in  the  town  are  divided  among  the  proprietors,  in  fact/ 
but  not  by  draught,  as  the  statute  requires ;  after  an  acquiescence 
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\n  this  irregular  division  till  a  share  of  the  proprietors  are  quieted 
fay  the  statute,  those,  thus  acqiescing,  cannot  afterwards  claim   a 
division  according  to  the  statute.    This  would  operate  an  injustice  " 
which  Courts  will  not  permit.    Neither  would  they  permit  the 
heirs  to  revive  their  claim  to  said  two  thirds,  after  the  above  facts 
existed.    The  doctiine  of  introducing  presumptions  to  cure  de- 
fective tides    is  founded  on  that  substantial   principle  of  justice, 
that,  when  a  man's  rights  have  slept,  till  the  assertion  of  them  would 
spread  destruction  among  the  rights  of  others,  they  must  sleep  for- 
ever.   That  this  doctrine  is  supported  by  the  salutary  rule  of  evi- 
dence, that,  from  a  series  of  facts  wholly  inconsistent  with  the 
right  set  up,  and  these  facts  permitted  long  to  exist,  the  jury  pre- 
sume that  the  right  itself  is  in  some  way  extinct,  or  has  passed  to 
those  in  possession  of  it,  though  the  testimony  which  would  show 
this  cannot  now  be  found.    Thus,  when  the  heirs  neglected  for 
twenty  years  to  attack  an  administrator's  sale,  the  court  so  direct* 
ed  the  jury,  and  they  presumed,  that  the  administrator  had  taken 
the  oath  and  advertised  the  sale,  agreeably  to  the  statute. — 3  Mas. 
Rep.  399.     So  in  10  Mas.  Rep.  105,  there  was  possession  under 
a  collector's  deed  of  more  than  thirty  years  standing.    The  court 
said  the  jury  were  properly  instructed  to  presume  the  regularity  of 
tax-bills,  calculations,  and  warrants.     So  in  other  cases  mention- 
ed in  1  Swift's  Digest,  166-7,  in  a  recovery  of  forty  years  stand- 
ing, a  surrender  of  tenant  for  life  was  presumed.  So,  where  a  fail- 
ure of  a  trustee  to  convey  would  have  been  a  breach  of  trust,  bis 
conveyance  was  presumed  after  four  years.    So,  from  a  separate 
possession  of  thirty-six  years,  a  deed  of  partition  was  presumed.—' 
See  5  Cranch,  262.     So  in  10  Johns.  Rep.  377,  Jackson  vs.  Jlf- 
CaUj  the  son  inherited  his  father,  who  died  in  possession,  and 
possessed  eighteen  years  after  the  decease  of  his  father,   from 
which  a  purchase  by  the  father  was  presumed.    So,  in  the  same 
case,  a  patent  of  a  lot  to  J.  C,  and  a  deed  from  him,  were  pre- 
sumed after  a  possession  of  about  forty-six  years,  though  no  pa- 
tent was  recorded,  where  it  ought  to  have  been  recorded  if  it  is- 
sued.   So  in  4  Johns.  Ch>  Rep.  271,  a  purchaser  of  a  trust  es- 
tate, without  notice  of  the  trust,  occupied  it  18  years,  and  devised 
it  in  his  will.    After  thirty  years  from  such  purchase,  it  was  holden 
discharged  of  the  trust.    So  where  the  mortgagee  has  never  taken 
possession,  nor  demanded  rent,  nor  rent  nor  interest  been  paid 
for  twenty  years,  the  mortgage  will  be  presumed  to  be  satisfied. 
Jackson  vs.  Wood,   12  John.  Rep.  242,— and  Higginson  vs. 
Mein,  4  Cranch,  415. — And  many  other  cases  show  the  same 
^decision.     See  also,  17  Mass.  Rep.  72. — After  a  will  had  been 
proved  twenty  years,  and  the  validity  of  the  Probate  came  in  quet- 
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admiov,    tioo,  it  was  presumed,  that  the  heirs  wore  duly  notified  to  be  prpt* 
v£3!     eot  at  probate,  and  that  the  absence  of  the  third  witness  was  prop* 

Hutrd     erty  accounted  for,  though  the  record  does  not  show  it. 

u™^  Those  authorities  show,  that  Courts  direct  the  jury  to  presume 
any  thing  in  support  of  an  ancient  title*  followed  by  a  correspon- 
dent possession. 

In  this  case,  if  the  two  thirds  only  were  in  controversy,  the 
jury  might  more  rationally  presume,  from  the  facts  in  the  case,  a 
deed  from  all  the  heirs  to  the  plaintiff,  or  those  under  whom  he 
claims,  than  presume  that  they  have  suffered  a  good  title  to  sleep 
for  more  than  tbi  rty  years,  with  a  possession  continually  running 
down  upon  that  title* 

It  was  suggested  in  argument,  that  the  heir  claiming  has  always 
laboured  under  a  legal  disability  to  pursue  her  claim*  This  does 
not  appear  in  the  case.  But,  it  may  b$  suggested,  that  it  ought  to 
bo  met  with  great  consideration  before  it  should  avail,  if  it  did  ap- 
pear. The  later  Probate  laws  have  made  provision,  that  the  ac- 
counts of  administrators  shall  not  be  allowed,  till  the  heirs  are  all 
notified  to  be  present,  and  that  those  who  are  minors  shall  have 
guardians  appointed,  who  shall  also  be  notified)  that  they  may  be 
present  and  object  to  the  accounts :  meaning,  undoubtedly,  that 
the  administration  shall  not  be  broken  up,  or  be  liable  to  be  bro- 
ken up,  at  any  period,  as  the  several  heirs  arrive  at  lull  age* 
At  aU  events,  meaning,  that  the  settlements  shall  not  be  broken 
up,  so  as  to  injure  bona  fide  purchasers,  by  defeating  their  titles* 
In  the  case  before  us,  the  record  shows  that  guardians  were  thus 
appointed,  but  does  not  show  whether  they  were  notified  to  be 
present.  And,  if  this  were  necessary  to  perfect  the  title  given  by 
the  administrators,  this  also  might  be  presumed. 

After  these  observations,  upon  the  supposition  that  the  tyo 
thirds  were  the  subject  of  controversy,  it  is  proper  to  enquire 
whether  the  case  is,  or  is  not,  the  same,  in  principle,  while  the 
controversy  is  about  the  reversion  of  the  widow's  dower  ?  Here 
it  should  be  remembered,  that  one  deed  only  was  given  by  the 
administrators,  and  that  conveyed  the  whole  farm  of  the  intestate 
subject  to  the  incumbrance  of  the  widow's  dower.  And,  if  the  deed 
were  valid  at  all,  as  a  deed,  it  gave  as  good  a  title  to  the  reversion 
of  the  one  third,  as  it  gave  of  the  other  two  thirds  in  possession* 
This  reversion  was  as  fully  paid  for  as  the  other  two  thirds*  Tbe 
possession  of  the  widow  would  enure,  in  making  title,  if  necessa- 
ry, for  the  benefit  of  the  owner  of  the  reversion,  when  such  own- 
ner  is  ascertained.  Neither  the  plaintiff,  nor  the  heirs,  could  en- 
ter upon  this  third  to  the  prejudice  of  the  widow,  while  she  lived. 
But  all  who  could  ever  set  up  any  claim  against  the  deed  givjn 
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hf  the  administrators,  could  set  it  up  as  effectually  with  regard  to 
the  two  thirds,  at  any  time  before  the  statute  of  limitations  had 
run  against  them,  as  they  could  with  regard  to  the  one  third,  af-  ' 
ter  the  decease  of  the  widow.  And  they  as  fully  yielded  to  the 
validity  of  that  deed,  while  plaintiff  possessed  two  thirds  under  it, 
as  if  he,  during  the  same  period,  had  possessed  the  whole  farm 
under  the  same  deed.  The  statute  of  limitations  would  not  af- 
fect the  tide  while  the  widow  lived :  but  the  deed  acquired  va- 
lidity every  year.  If  this  be  not  correct,  we  may  as  well  aban- 
don the  doctrine  of  presumptions  altogether.  If  there  be  a  pos- 
session, tinder  the  deed,  of  the  particular  piece  of  land  in  dispute, 
no  presumption  is  necessary  to  perfect  the  tide.  That  is  perfect- 
ed by  the  Statute  of  limitations,  in  as  short  a  period,  at  least,  as 
would  be  required  to  have  advantage  of  presumption.  Indeed,  in 
the  present  case,  the  statute  has  run  its  course  twice  over,  and 
more  too,  with  regard  to  the  part  in  actual  possession  under  the 
deed.  Could  that  have  taken  place  unless  the.  deed  conveyed  a 
good  tide  ?  It  seems  impossible.  If  it  conveyed  a  good  title  to 
any  thing,  it  did  so  to  all  described  in  it.  There  is  a  case  direct- 
ly in  point  reported  in  Anthon's  Nisi  Prius,  page  105,  and  more 
at  large  in  7  Johns.  Rep.  page  6,  Jackson,  ex.  dem.  Kip  vs. 
Murray.  There  the  location  of  Stoughtenburgh' s  patent  was 
proved ;  then  a  lease  of  the  same  (or  a  terra  of  years  to  Kipf  the 
ancestor  of  the  plaintiff;  then  a  contract,  made  two  years  after 
this  lease  expired,  to  wit,  in  1680,  by  which  Stoughtenburgh 
agreed  to  sell  said  Kip,  all  the  land  in  said  patent.  The  plaintiff 
then  proved  actual  possession,  in  the  descendants  of  £tp,  the  elder, 
of  part  of  the  land  covered  by  the  patent,  and  that  the  remainder, 
being  the  very  land  in  controversy,  had  remained  vacant  and  un- 
improved about  100  years,  till  1788,  when  the  defendant  took 
possession.  A  nonsuit  was  moved  for  by  the  defendant  on  the 
ground  that  the  plaintiffhad  shown  no  tide.  The  nonsuit  was  re- 
fused ;  Judge  Spencer  saying,  "  Under  these  circumstances  a 
deed  conformable  to  the  agreement  must  be  presumed."  That 
is  from  an  agreement  to  sell  the  whole,  and  long  possession  of  part, 
while  the  remainder  is  unimproved,  a  deed  of  the  whole  must  be 
presumed.  The  jury  did  presume  this,  notwithstanding  some 
testimony  of  adverse  possession  on  the  part  of  the  defendant. — 
And  Ch.  J.  KenU  in  delivering  the  opinion  of  the  Court  at  bar,  in 
this  case,  says,  "  There  was  abundant  reason  for  the  jury  to  pre- 
sume a  conveyance  from  Stoughtenburgh  to  Kip :  on  that  part 
there  can  be  no  controversy." 

That  patent  was  not  merely  of  a  farm,  but  of  several  farms ; 
tome  of  which  were  vacant  an  hundred  years,  and  never  possessed 
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Addmox,  by  the  plaintiff,  but  first  possessed  by  the  defendant*  In  the  case 
1829. '  before  the  Court,  the  whole  tract,  covered  by  the  deed,  ts  but  one 
"""Hazard"  ^arm-  &  was  sa  possessed  by  die  intestate.  It  was  sold  by  the 
administrators,  and  purchased  of  them,  as  one  farm.  The  plain* 
th%  and  those  under  whom  be  claims,  have  held  a  vested  re- 
mainder expectant  upon  the  expiration  of  the  widow's  life  estate, 
and  held  the  rest  of  the  farm  in  actual  possession  ;  and  held  alt 
this  under  one  and  the  same  deed  ;  and  that  has  been,  rising  of  thir- 
ty years,  patiently  outgrowing  all  difficulties,  that  might  ever  hare 
arisen  from  the  want  of  punctual  accuracy  in  the  proceedings  of 
the  officers  in  the  Probate  office,  for  whose  proceedings  the  plain- 
tiff, at  the  present  day,  is  not  responsible. 

We  may  here  stop  and  enquire  what  object  could  be  gained  by 
the  defendant's  recovery  in  this  suit  ?  The  heirs  have  no  right  to 
any  property  of  their  ancestor;  but  such  as  remains  after  the  debts 
are  paid.  The  case  shows,  that  this  property  has  all  gone  to  pay 
the  debts  of  the  deceased.  If  this  property  should  thus  be  wres- 
ted from  the  purchaser,  by  the  defendant  as  heir,  it  would  be  leav- 
ing the  debts  unpaid  ;  not  the  exact  debts,  but  the  amount,  that 
some  person  must  lose,  if  the  defendant  holds  this  land.  The  case 
shows  the  plaintiff  to  be  the  person  who  would  thus  be  the  loser. 
Apd  no  doubt  can  be  entertained,  but  that  the  facts  in  this  case 
would  support  a  bill  in  chancery,  in  favor  of  the  plaintiff,  to  com- 
pel the  defendant  to  quit  this  title,  or  respond  her  portion  of  the 
purchase  money  and  interest.  This  full  expression  of  the  plain- 
tiff's right  leads  to  the  enquiry,  whether  the  trial  so  proceeded 
that  a  door  of  relief  i&yet  open  in  this  action  ? 

The  case  shows  that  the  Court  refused  to  charge  the  jury  as  re* 
quested  by  the  plaintiff's  counsel — and  then  states  the  charge, 
which,  in  general,  was  contrary  to  what  was  requested.  The 
Court  instructed  the  jury,  that  an  order  of  the  Court  of  Probate 
was  necessary  to  the  validity  of  said  sale  j  and  also  that  such  order 
of  sale  should,  he  actually  recorded ;  and  that  the  jury  could 
make  no  presupmtion  as  to  the  premises,  unless  they  believed  the 
fact  to  accord  with  the  presupmtion:  nor  could  they  legally  pre- 
sume that  said  sale  was  ordered  by  the  Court  of  Probate,  unless 
they  were  satisfied  that  such  order  was  actually  made  and  recorded* 

This  instruction,  viewed  in  the  abstract,  seems  definite,  yet 
viewed  in  reference  to  the  case,  it  is  wholly  indefinite.  The  re- 
quest to  charge  loses  sight  of  the  merits,  and  claims  more  than  the 
case  required  ;.  and  the  charge  is  intended  to  be,  and  is,  nearly  the 
opposite  of  the  request. 

The  charge,  as  it  appears  in  the  case,  is  decidedly  against  die 
plaintiff:  and,  it  is  rather  to  be  inferred  from,  the  eharge*  that  the 
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Court  considered  the  possession  of  die  two  Airds,  under  the  ad-  *«»«>», 

j.     January  f 

tninistrator's  deed,  as  forming  no  part  of  the  facts  necessary  to  af-      lm 
ford  a  presumption  in  favor  of  die  deed,  as  respects  the  holding    Hazard 
of  the  reversion  ;  for  the  Court  do  not  refer  to  that  and  other     hJJ^ 
facts  in  the  case,  and  instruct  them,  that,  if  they  believed  such 
facts,  they  might  fairly  presume  an  order  of  sale  in  fact  issued. 
And  that  was  the  only  fact  necessary  to  be  presumed  to  render 
the  deed  valid.    In  the  case  of  Bright,  Executor,  vs.  JEynoft,  1 
Burr.  Rep.  396,  Lord  Mansfield  says,  that  he  left  the  question 
of  fraud  to  the  jury,  but  left  it  without  any  express  direction  that 
the  circumstances  spoke  fraud  apparent :  and  for  this  reason  he 
was  for  granting  a  new  trial. 

In  the  present  case,  though  the  plaintiff's  counsel  asked  too 
much  of  the  Court,  yet  their  request  included  something  to  which 
they  were  entitled,  but  which  was  not  afforded  in  the  instruction 
to  the  jury.  And  the  charge  required  the  actual  recording  of  the 
order,  which  the  statute  did  not  require*  The  jury  ought  to  have 
been  instructed,  that  if  they  should  find  the  several  facts,  stated  in 
the  case,  and  relied  upon  by  the  plaintiff,  such  as  the  necessity  of 
a  aale  of  all  the  property  to  pay  the  debts,  the  minute  in  the  hadd 
writing  of  the  register  and  among  his  files,  stating  the  judgment 
of  the  Court,  the  estate  insolvent,  and  administrators'  order  to  sell 
the  real  estate,  and  that  the  deed  in  question  was  given  two  days 
after  the  date  of  that  memorandum,  and  that  shortly  after,  all  the 
estate,  including  the  avails  of  such  sale,  as  accounted  for  before  the 
judge  of  Probate,  and  yet  the  debts  not  wholly  paid  :  if  they  be- 
lieved all  this,  and  the  possession  under  the  deed  of  the  two  thirds, 
as  before  recited,  they  might  well  presume  that  there  was  an  order 
of  sale,  and  that  all  things  were  as  they  should  be  at  the  time  of N 
the  transaction,  although  a  record,  the  most  proper  evidence  of 
the  same,  cannot  now  be  found ;  and  notwithstanding  the  records 
of  that  period  are  produced  which  do  not  contain  the  fact  the 
plaintiff  wishes  to  prove,  as  there  may  have  been  some  other  book 
of  records  not  found  at  this  late  period. 

And  also,  that  this  presumption  applies  as  well,  to  render  the 
administrator's  deed  valid,  as  a  deed  to  hold  the  reversion  of  the 
widow's  dower,  as  to  hold  the  other  two  thirds ;  and  that  the  order 
of  sale  need  not  be  recorded ;  but  k  was  sufficient  if  they  were 
'convinced  that  an  order  issued. 

For  the  want  of  this,  or  some  similar  instruction  to  the  jury,  ft 
a  new  trial  must  be  granted,  and  the  cause  pass  to  the  County 
Court  for  such  new  trial. 

It  will  be  seen  that  the  Court  have  attempted  no  labored  distine* 
lion  between  the  different  kinds  of  presumptions,  contended  for  in 
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argument ;  but  have  treated  this  case  as  one  in  which  the  jury 
are  to  find  the  facts,  and  draw  the  presumptions  from  those  ftcts ; 
'  and  yet  a  case  ii\  which  it  is  the  duty  of  the  Court,  as  much  as  in 
any  other  case,  to  instruct  the  jury  as  to  the  tendency  of  particu- 
lar facts,  if  proved,  to  raise  the  presumptions  contended  for.* 

A  new  trial  granted. 
Hawley  and  Phelps,  for  plaintiff! 
Woodbridge  and  Bates,  for  defendant. 

•I  will  here  addAthst  we  hare  examined  the  Probate  record's,  that  were  tided  on 
trial,  to  see  bow  far  they  tended  to  rebut  the  presumptions  urged  by  the  plaintiff.  We 
think  it  selfevident,  on  inspection  of  | the  record,  that  no  record  whatever  was  made, 
concerning  the  estate  of  the  intestate,  Chase,  until  the  .whole  was  settled ;  and 
then  the  whole  was  recorded  at  once.  The  several  matters  do  not  succeed  each 
other  in  the  record  according  to  their  true  dates.  There  are  two  chasms  in  the  re- 
cord, each  large  enough  to  admit  the  recording  that  an  order  of  sale  issued.  The 
record  shows  the  amount  allowed  the  administrators  for,  services  and  expendi- 
tures; but  does  not  contain  the  items  of  their  account  The  whole  is  by  no  means 
formal,  nor  perfect  in  substance.  And  so  the  same  record  appears  with  regard  to 
other  estates,  at^nearly  the  same'period.f?  The  defects  in  such  a  record  do  not  at  all 
rebut  the  presumption  that  facts  existed  that  onght  to  be  recorded. 


Jonathan  B.'aftd  GeoAOi  Spencer  vs.  Willard  Daggett. 

That  a  Captain  of  a  canal  boat  sailing  on  Lake  Champlain,  and  carrying  goods  for 
hire,  is  liable  as  a  common  carrier. 

That,  if  the  loss  be  occasioned  by  theVctf  of  Qod,  defendant  id  excused ;  if  by  his  own 
default  in  landing  or  navigating,  he  is  liable. 

That  in  civil  actions,  the  defendant  is  not  entitled  to  a  verdiot,  merely  because  the  jury 
have  doubts  about  sufficiency  of  prooC 

This  was  an  action  upon  the^Cate,  against'the  defendant,  for 
negligence  in  lading  and  transporting)  the  goods  of  the  plaintiff* 
from  Whitehall  to  Vergennes.  The  declaration  described  the 
goods  particularly,  and  the  charges  against  the  defendant  were  fra- 
med in  due  form  as  against  a  common  carrier  :  it  was  alleged  he 
tarried  too  large  a  load,  dnd  badly  placed  the  "goods  on  board  his 
canal  boat,  with  too  great  a  portion  of  them  upon  deck ;  and  also 
that  he  carelessly,  be.  managed  said  boat,  so  that  it  was  unset  id 
u  gale  of  wind,  add  the  goods  lost. 

The  defendant  pleaded  not  guilty,  and  the  cause  was  tried  by 
a  jury,  who  returned  a  verdict  for  the  plaintiffs. 

On  the  trial  the  plaintiffs  introduced  testimony  tending  to  show, 
that  they  employed  the  defendant,  as  a  common  carrier,  to  carry 
the  goods  in  question  from  Whitehall  to  Vergennes,  as  stated  in 
the  declaration ;  and  tending  to  show,  that  the  defendant  put  the 
same,  with  other  goods,  on  board  his  canal  boat ;  that  he  put  too 
tench  lading  into  said  boat,  and  placed  too  great  a  portion  of  it 
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upon  deck  5  that  he  navigated  the  same  down  Lake  Champlain,    Arono*, 
in  the  night,  so  imprudently,  in  so  heavy  a  wind,  and  carried  so       1829.  ' 
much  sail,  that  the  said  boat  upset,  and  sunk,  and  part  of  the    Spcncera 
goods  of  the  plaintiffs  were  wholly  lost,  and  otherwise  more  or  less    Dar*;lt 
injured. 

The  defendant  introduced  testimony  tending  to  shew,  that  bis 
lading  was  a  suitable  one.  for  said  boat  to  carry,  and  was  proper- 
ly put  on  board,  with  a  reasonable  portion  of  it  only  upon  deck ; 
that  he  sailed  with  a  safe,  gentle  breeze  only,  when  he  could 
see  well  to  manage  the  boat ;  that  he  carried  no  more  sail  than 
was  safe,  and  prudently  managed  and  navigated  the  boat ;  and  that, 
when  turning  eastward  with  the  channel,  near  Ticonderoga,  a 
sudden,  and  very  heavy  flaw  of  wind  struck  the  sails  and  capsi-  , 
zed  the  boat,  in  an  instant,  without  the  fault  of  the  defendant. 
There  was  much  testimony,  showing,  that  the  lake  was  subject  to/ 
sudden  gusts  of  wind,  in  various  directions,  but  not  such  as  often  to 
capsize  loaded  sloops  or  boats.  There  was  also  testimony,  tending 
to  shew,  that  the  flaw  which  capsized  the  defendant's  boat,  was 
from  a  direction,  a  little  west  of  south  j  from  whence  the  wind 
had  blown  for  several  hours  previous. 

The  Court  instructed  the  jury,  that  they  must  ascertain,  from 
all  the  testimony,  what  lading  the  defendant's  boat  would  safely 
carry ;  what  weight  was  in  fact  on  board,  when  she  sailed,  and 
sunk;  whether  the  same  was  suitably  placed  upon  the  boat; 
whether  only  a  reasonable  portion  of  it,  in  weight  and  bulk,  was 
placed  upon  deck ;  and  how  heavy  the  wind  blew  during  the  after- 
noon and  evening  before,  and  at  the  time  of,  the  sinking  of  the 
boat ;  what  quantity  of  sail  was  spread,  and  what  winds  were  com- 
mon, and  might  reasonably  be  expected,  in  navigating  said  lake : 
and  if  they  should  find,  that  the  defendant's  boat  was  properly 
laden  and  managed,  and  that  the  flaw  of  wind,  that  capsized  her, 
was  unheard  of  or  one  that  very  rarely  occurs  on  the  lake,  they 
might  consider  the  disaster  as  the  act  of  God,  and  find  a  verdict 
for  the  defendant :  But  that,  it  was  the  duty  of  the  defendant  to 
so  load  and  manage  his  boat,  as  to  bear  up  against  those  obstacles 
that  were  common,  and  might  reasonably  be  expected,  in  naviga- 
ting the  lake.  If,  therefore,  they  should  find  that  the  defendant  \ 
had  so  laden  his  boat,  either  by  putting  on  too  much  weight,  or  » 
improperly  placing  too  much  upon  deck,  or  carried  too  much  ' 
sail,  and  that  the  wind,  which  capsized  the  boat,  was  only 
such  an  one  as  was  common,  and  might  reasonably  be  expected 
•during  said  voyage,  they  ought  to  find  for  the  plaintiff. 

On  the  jury's  coming  into  Court  not  agreed,  and  requesting 
further  instructions  from  the  Court,  the  defendant  requested  the 
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ABMsoir,   Court  to  instruct  them,  dmt,  if  they  were  in  doubt  about  the  facto 
18?     in  the  case,  they  ought  to  find  for  the  defendant.    The  Court  re- 
Spenc«»"~  ^Use^  **  to  charge }  but  did  inform  the  jury,  that  the  Court  do  not 
Da^'ett     instruct  in  civil  cases  as  in  criminal  cases*— that  a  doubt  should  op- 
erate in  favor  of  the  defendant ;  and  that  it  was  now  their  duty  to 
examine  the  testimony  carefully,  and  examine  what  facts  were 
proved — and  repeated  to  the  jury  the  concluding  part  of  die 
charge  first  given. 

The  defendant  excepted  to  the  charge  of  the  Court,  and  re- 
moved the  cause  to  this  Court  on  a  motion  for  a  new  trial* 

Argument  for  the  defendant.*— 1st.  The  defendant  insists,  that 
the  Court  were  wrong  in  charging  the  jury,  that  the  wind,  which 
Upset  the  vessel,  must  have  been  a  wind  "  unheard  of,  or  one 
that  rarely  occurred  on  the  lake,"  in  order  to  constitute  the  acci- 
dent an  act  of  God.  They  ought  to  have  charged,  that  the  de- 
fendant, having  reference  to  the  appearance  of  the  weather  at  the 
time,  and  preceding,  should  have  been  prepared  for  any  accident, 
which  the  most  vigilant  man  would  have  expected,  under  such 
appearances  and  circumstances  as  existed  at  the  time*  1  Strang*$ 
128.— 6  JoAmo*,  160. 

2nd*  There  are  many  cases,  where  the  testimony  is  so  equally 
balanced)  that  it  is  impossible  to  decide,  on  which  side  the  pre- 
ponderance lies*  It  is  the  right  of  the  defendant,  if  he  request  k» 
in  a  case  where  this  may  exist,  to  have  the  jury  informed,  that  by 
the  rules  of  law,  in  such  cases,  their  verdict  ought  to  be  for  the  de- 
fendant* 

Argument  for  the  plaintiff.— The  settled  law  on  this  subject  is, 
that  the  carrier  is  responsible  for  all  loss  or  damage,  as  an  insurer,  ex- 
cept what  arises  from  the  act  of  God,  or  the  public  enemies :  and,  in 
the  application  of  this  rule,  the  common  and  ordinary  dangers  of 
the  voyage— those  risks  which  may  reasonably  be  expected,  and 
against  which  skill  and  prudence  may  guard,  have  never  been  con- 
sidered as  the  cxtofGhd:  but  for  all  the  losses  and  damage,  from  that 
source,  the  carrier  is  responsible*  The  Court  instructed  the  jury, 
that,  if  they  found  that  the  boat  was  properly  laden  and  managed, 
and  that  the  flaw,  which  capsized  it,  was  of  rare  occurrence,  they 
should  find  for  the  defendant*  Under  this  point  of  the  charge  the 
jury  could  not  find  for  the  plaintiffs,  unless  they  found  that  there 
was  a  default  on  the  part  of  the  defendant,  and  that  the  accident 
was  owing  to  such  an  occurrence,  as  might  have  been  avoided* 
The  Court  then  proceeded  to  charge  that  if  the  defendant  over- 
loaded his  boat,  he.  and  the  wind  which  capsized  the  boat  was  a 
common  and  ordinary  occurrence,  and  might  have  been  expected* 
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that  lb*  defendant  was  liable.  Now,  nothing  can  be  clearer  than 
that  it  was  the  duty  of  the  defendant  so  to  lade,  and  manage  bis 
boat,  as  that  she  might  withstand  the  ordinary  winds  on  the  lake :  ' 
and  that  if  the  defendant  so  laded,  as  not  to  be  able  to  sail  with 
the  ordinary  winds,  and  the  goods  were  lost  in  consequence,  he 
must  be  liable.  In  short,  the  Court  put  it  to  the  jury  to  deter- 
mine the  fact,  whether  the  loss  was  occasioned  by  (he  mismanage- 
ment of  the  defendant,  or  to  .such  a  dispensation  of  Providence  as 
could  pot  reasonably  be  anticipated. 

As  to  the  supplementary  charge  of  the  Court,  the  defendant 
was  in  a  great  error  when  be  requested  the  Court  to  eharge,  that, 
if  the  jury  were  in  doubt  about  the  facts,  they  should  find  for  the 
defendant*  No  such  rule  obtains  in  etril  cases ;  and  it  certain- 
ly, was  not  the  duty  of  the  jury,  merely  because  they  found  the 
case  invoked  in  difficulty  and  doubt,  by  a  mass  of  complicating  ev- 
idence, to  find  of  course  for  the  defendant.  It  was  their  doty,  as  they 
were  instructed  by  the  Court,  to  examine  the  testimony,  and  as- 
certain what  facts  were  proved,  and  find  their  verdict  according- 
ly.    See  1  Swift'*  Digest,  3W. 

The  opinion  of  the  Court  was,  at  a  subsequent  period,  deliver- 
ed by 

Hutchinson,  J. — There  are  two  exceptions,  only,  in  this 
case  5  one  relates  to  the  charge  upon  the  merits  of  the  action  ; 
the  other  to  the  instructions  when  the  jury  came  in  not  agreed. 
We  will  dispose  of  this  first.  The  defendant  requested  the  Court 
to  charge  the  jury,  that,  if  they  doubted  about  the  fact,  they 
must  find  for  the  defendant.  This  the  Court  refused ;  and  cor- 
rectly too,  as  this  Court  adjudge.  We  so  charge  in  criminal  ca- 
ses, because  it  is  the  law  that  we  should  so  charge ;  and  because 
that  law  is  as  it  should  be ;  for  no  man  should  be  convicted  of  a 
crime,  while  the  jury  entertain  any  rational  doubt  of  his  guilt.  But 
it  is  not  so  in  civil  causes.  The  law  is  not  so :  neither  is  it  prac- 
tised in  any  Courts  whatever.  The  doubting  oi  the  jury,  in  a 
civil  cause,  may  be  a  good  reason  for  receiving  back  the  papers, 
and  letting  the  cause  stand  over  for  another  jury  to  try  j  but  is 
no  reason  for  directing  a  verdict  for  the  defendant.  Where  the 
testimony  is  all  on  one  side,  the  jury  cannot  find  for  the  party 
holding  die  affirmative,  until  they  beUeve  the  facts  proved  :  and 
so  they  are  always  charged  by  the  Court.  Therefore,  the  Court's 
saying  to  the  jury,  ii  you  believe  this,  you  will  find  for  the  plain, 
tiff;  otherwise,  for  the  defendant,  is  all  to  which  the  defendant  is 
entitled,  in  such  a  case.  This  finding  must  be  on  the  preponder- 
ant of  the  testimony,,  and  not  on.  such  a  freedom  from  doubt  as 
required  in  a  criminal  case. 


AoDisoir, 

January, 
1829. 

Spencer* 

vs. 
Daggett. 
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Addison       We  pass  to  a  consideration  of  the  charge  upon  the  merits  of 
1829. '    the  case.    The  defendant's  counsel  place  the  main  force  of  their 

Spencers,  exception  upon  one  expression  in  the  charge,  to  wit,  "  a  flaw  of 
w.  wind  unheard  of  or  such  as  rarely  occurs."  Were  we  to  give  as 
great  emphasis  to  this  expression  as  do  the  defendant's  counsel,  and 
take  the  same  so  disconnected  from  what  follows,  as  they  do,  we 
should  find  difficulty  in  reconciling  the  charge  to  the  principles  of 
law.  At  the  same  time,  it  cannot  escape  our  notice,  that  the 
charge  gives  the  cause  to  the  defendant,  if  the  jury  should  find 
that  the  wind  which  upset  the  boat  was  either  of  the  two  named,, 
to  wit,  a  wind  unheard  of  or  one  that  rarely  occurs.  But,  when 
we  read  what  follows  in  the  charge,  we  there  find  a  very  explicit 
instruction  upon  what  ground  they  might  find  for  the  plaintiffs. 
And  all  those  grounds  require  evidence  of  a  fault  or  neglect  in 
the  defendant;  and  exclude  every  thing  that  might  be  considered 
the  act  of  God.  The  court  in  pointing  out  on  what  grounds  the 
plaintiffs  may  recover,  first  describe  the  duty  of  the  defendant  in 
executing  his  trust ;  that  he  should  so  lade  and  navigate  his  boat 
that  he  could  go  safely  when  meeting  nothing  but  the  ordinary  oc- 
currences of  the  voyage ;  then  tell  the  jury  that,  if  the  defend- 
ant put  too  much  load  upon  his  boat,  or  imprudently  placed  too 
much  upon  deck,  or  navigated  with  too  much  sail,  and  that,  the 
wind,  which  upset  the  boat  was  only  such  as  was  common,  and 
might  reasonably  be  expected  during  the  voyage,  they  ought  to 
find  for  the  plaintiffs.  This  was,  also,  the  concluding  part  of  the 
instructions  given,  when  the  jury  came  into  court  for  further  in- 
structions. The  counsel  have  not  contended  but  that  the  defend- 
ant's liability  stood  upon  the  principles  of  a  common  carrier.  It 
should  so  stand.  He  carries  for  hire.  The  plaintiffs  could  not 
controul  him  in  the  manner  of  lading  and  navigating  his  boat. 
They  cannot  be  supposed  to  have  felt  it  their  business  to  ascer- 
tain when  he  stopped  lading,  upon  his  boat,  the  property  of  oth- 
ers to  increase  his  load ;  nor  can  it  be  supposed  that  the  plaintiffs 
had  skill  to  decide  upon  those  matters  which  the  defendant  must 
know  and  do  at  his  peril.  All  must  be  at  the  risk  of  the  defend- 
ant, so  far  as  any  imprudent  act  of  bis  occasioned  the  loss. 

The  jury  could  not  have  been  misled  by  the  instructions  given. 
If  the  wind  was  unheard  of  or  was  one  that  rarely  occurs  on  the 
lake,  they  must  have  considered  the  loss  as  occasioned  by  the 
act  of  Ood.  If  several  other  things  concurred  ;  if  the  wind  was 
only  such  as,  from  its  frequent  occurrence,  might  reasonably  be 
expected,  and  the  boat  was  badly  laden,  or  badly  navigated,  they 
might  consider  the  loss  as  occasioned  by  the  fault  or  neglect  of  the 
defendant.    The  judgment  of  the  County  Court  must  be  affirmed. 

Judgment  affirmed, 

Phelps  and  Hawley,  for  the  plaintiffi. 
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Johw  and  Nelson  Foot  •#.  Philip  Tewksbury.  ^K2£ 


The  Sim  which  an  Attorney  in  a  suit  has  on  a  judgment  for  hie  costs  does  not  prevent  the 
parties  from  abandoning  the  suit  altogether,  though  they  have  notice  of  the  lien. 

That  intoxication,  to  avoid  a  contract,  must  disable  a  man  to  know  the  consequences 
of  his  agreement. 

This  was  an  Audita  Querela^  stating  a  judgment  recovered  by 
the  defendant,  against  the  complainants,  before  a  Justice  of  the 
Peace,  in  an  action  for  an  assault  and  battery  ;  an  appeal  from 
that  judgment,  and  a  settlement  by  the  mutual  agreement  of  the 
parties,  each  agreeing  to  abandon  the  suit,  and  neither  paying  any 
thing  to  the  other ;  and  that  Tewksbury  afterwards  procured  an 
affirmance  of  the  judgment  in  the  County  Court,  and  obtained  ex- 
ecution, &c.  and  praying  that  both  judgment  and  execution  might 
be  set  aside,  and  holden  for  nought. 

On  trial  in  the  County  Court,  upon  this  complaint,  a  verdict 
was  returned  against  Tewksbury.  Exceptions  were  taken  to  the 
decision  and  charge  of  the  County  Court  on  said  trial,  and  a  case 
agreed  on  by  the  parties  was  brought  to  this  Court  for  adjudica- 
tion* 

By  the  case  the  following  facts  appear :  The  plaintiffs,  on  the 
trial  of  the  Audita  Querela,  in  the  County  Court,  proved  that, 
after  the  rendition  of  the  judgment  by  the  Justice  of  the  Peace, 
and  before  the  session  of  the  Court  to  which  the  same  was  appeal- 
ed, the  said  suit  was  settled  by  the  parties,  and  that  Tewksbury 
agreed  that  the  same  should  not  be  entered  in  Court,  or  fur- 
ther prosecuted — no  money  being  paid  by  either  party,  but  both 
agreeing  to  abandon  the  action,  and  that  each  should  pay  his  own 
costs. 

The  defendant  then  offered  to  show,  that,  after  the  rendition  of 
said  judgment  before  the  Justice,  and  before  the  said  supposed 
settlement,  the  attornies  for  Tewksbury,  who  commenced  the 
suit  before  the  Justice,  gave  the  (then)  defendants  notice,  that 
they  had  a  lien  upon  the  judgment,  rendered  by  said  Justice  in  fa- 
vor of  defendant,  for  their  costs,  and  that  they  jnust  not  pay  the 
same  to  Tewksbury.  But  the  Court  decided  the  testimony  was 
inadmissible. 

The  defendant  then  offered  evidence  tending  to  show,  that,  at 
the  time  of  said  supposed  settlement,  he  was  intoxicated.  The 
counsel  for  the  defendant,  requested  the  Court  to  charge  the  jury, 
that  if,  at  the  time  of  said  supposed  settlement,  the  defendant  was, 
by  intoxication,  deprived  of  his  ordinary  judgment  and  capacity 
to  contract,  the  said  agreement  of  settlement  would  not  be  binding. 
But  the  Court  charged  the  jury,  that  if  Tewksbury  was  intoxict* 


1829. 
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j^|^    ted  at  the  time  ef  said  agreement  to  settle,  so  that  he  had  not  the 
1829»       same  capacity  to  contract  that  he  would  have  if  sober,  still,  if  he 
Foot  et  al.    was  not  so  drunk  as  not  to  know  the  consequences  of  fris  agree- 
Tewksbury.  nient  l0  settle,  he  would  be  bound  by  such  agreement. 

Argument  in  support  of  the  exceptions. — With  regard  to  the 
first  point,  it  is  insisted,  that  the  attornies,  who  commenced  the 
suit  and  prosecuted  it  to  judgment,  acquired  a  lien  for  their  costs, 
which  the  Court  will  protect.  The  English  doctrine  of  protect- 
ing the  attornies1  lien  was  fully  established  in  Bates  and  Chipman 
vs.  Heartt,  2  Aiken,  162.  It  can  make  no  difference  that  the 
suit  was  commenced  before,  and  the  judgment  rendered  by,  a  Jus- 
tice of  the  Peace.  For  as  the  doctrine  of  liens  is  founded  on  the 
equitable  right  that  the  attorney,  by  his  services  and  advances  of 
monies,  acquires  in  the  judgment,  it  is  entitled  to  the  same  protec- 
tion in  a  suit  before  a  Justice  as  in  a  suit  in  the  County  Court ;  and, 
in  the  case  in  question,  this  Court  had  appellate  jurisdiction. 
Nor  can  it  be  material  that  the  judgment  was  not  final.  For  in  a 
suit  commenced  in  this  Court,  after  judgment,  though  the  case  be 
open  to  review,  the  attornies'  lien  will  be  protected.  That  noth- 
ing was  paid,  does  not  vary  the  case.  For,  although  he  might 
discharge  his  own  interest  in  the  judgment,  he  had  no  right  to  dis- 
charge his  attornies'  interest. 

As  it  respects  the  second  point,  it  is  contended — that,  when  a 
man  is  so  much  intoxicated  as  to  be  incapable  of  exercising  his  or- 
dinary judgment,  he  is  not  bound  by  his  contract.  The  reasons 
in  Barret  vs.  Buxton  would  bring  us  to  this  conclusion.  In  that 
case  intoxication  is  likened  to  insanity.  In  the  case  of  insanity,  it 
is  not  necessary  to  shew  the  insanity  to  be  complete  and  entire  : 
any  degree  of  insanity,  that  affects  the  judgment  and  incapacitates 
it  for  weighing  consequences,  is  sufficient.  Barret  vs.  Buxton, 
2  Aiken,  168.  A  man  in  a  state  of  intoxication  may  know,  that, 
in  giving  a  conveyance  of  land  he  parts  with  the  property,  and 
thus  be  said  to  know  the  consequences  of  the  act,  when,  at  the 
same  time,  he  is  wholly  incapable  of  forming  a  proper  judgment  of 
the  propriety  of  the  act.  If  the  language  of  the  charge  is  law, 
then,  a  man  may  cheat  another,  in  a  partial  state  of  intoxication, 
out  of  fifty  dollars  with  impunity ;  but  if  he  is  so  far  intoxicated  as 
to  part  with  one  hundred  dollars,  the  Court  will  relieve  him  from 
his  contract.  The  reasoning,  which  applies  to  one  case,  applies 
with  equal  force  to  the  other. 

Argument  for  the  complainants. — 1.  The  doctrine  of  an  attor- 
ney's lien  has  never  been  extended  to  a  Justice's  Court. 
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2.  An  attorney's  Ken  attaches  only  after  judgment    Thejudg-  Addisoit, 
ment  of  the  Justice  was  vacated  by  the  appeal,  and  it  would  be       1829.' 
going  too  far  to  say,  that  parties,  having  a  litigated  suit  pending,      Foola 
should  be  prevented  from  compromising  because  of  the  attorney's  x«w£bn 
lien.    Indeed  no  case  has  gone  so  far,  in  protecting  the  attorney's 
Ken,  as  to  forbid  a  compromise,  pendente  lite.    This  case,  it  will 
be  observed,  was  not  a  mere  matter  of  collection ;  but  an  action 
for  an  assault  and  battery,  and  in  its  nature  disputable. 

As  to  the  charge  of  the  Court,  it  may  be  remarked,  that  the  ex* 
ception  does  not  involve  the  general  question,  whether  intoxica- 
tion may  be  a  defence  to  a  contract.  This  general  role  seems  now 
to  be  settled.  But  the  exception  involves  the  question,  what  de- 
gree of  intoxication  is  necessary  for  this  purpose.  And,  here,  we 
can  adopt  no  better  criterion  than  the  one  actually  adopted  by  the 
Court  in  this  case,  and  the  one  adopted  in  analogous  cases ;  viz. 
if  the  party  is,  at  the  time,  capable  of  comprehending  the  nature 
and  consequences  of  the  contract,  he  is  bound. 

Hutchinson,  J.  delivered  the  opinion  of  the  Court.  Two 
questions,  only,  are  presented  in  this  case.  The  first  is,  whether 
the  attornies  of  the  original  plaintiff  had  such  a  lien  upon  the 
costs,  of  which  they  gave  notice  to  the  defendants,  that  a  settle- 
ment, such  as  was  made  by  the  parties  in  this  case,  was  unavail- 
ing, and  could  not  prevent  the  affirmance  of  the  judgment  in  the 
county  court  for  the  support  of  the  lien  ?  Second,  whether  the 
instructions  to  the  Jury  were  correct,  upon  the  testimony  about  in- 
toxication. 

The  cases  in  which  the  Court  protect  the  Zten  of  an  attorney 
for  costs,  are  those  in  which  it  is  rendered  certain  that  money  is 
due  to  the  client,  nominally,  which  the  attorney,  as  between  him 
and  his  client,  ought  to  receive.  The  attorney,  by  his  labors,  and, 
possibly,  by  his  advances  of  money  to  the  clerk  and  to  witnesses, 
recovers  a  judgment  in  favor  of  his  client  which  includes  items  for 
these  same  services  and  expenditures.  Now,  if  the  client  is 
poor  and  unable  to  pay  his  attorney,  it  is  inequitable  and  improper 
that  his  client  should  receive  this  money  and  prevent  its  going  to 
the  attorney.  If  the  attorney  gives  notice  to  the  party  against  whom 
the  judgment  is  recovered,  that  he  intends  to  rely  upon  his  Zten, 
and  claims  that  the  money  be  paid  to  him,  and  not  to  his  client, 
it  would  be  equally  inequitable  and  improper,  that  be,  after  such 
notice,  should  pay  to  the  client,  and  defeat  the  lien  of  the  attorney. 
In  such  a  case,  the  lien  of  the  attorney  is  protected.  But  no 
case  is  shown,  nor  is  any  recollected  by  the  Court,  in  which  this 
principle  interposes  to  prevent  an  amicable  adjustment  of  a  liti- 
gated suit,  before  a  final  judgment  in  the  same. 
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^gJJUJ*        The  attorney  has  no  lien  upon  any  thing,  but  what  is  due,  nom- 

18a9»  '    inally,  to  bis  client,  after  a  judgment  before  the  Justice,  which, 

Foot  etaL  while  in  force,  showed  a  debt  due  to  the  client,  upon  which  the 

Tewkftbniy.  lien  could  attach.  As  soon  as  an  appeal  was  entered,  that  judgment 
was  done  away,  and  the  lien  was  suspended.  It  had  become  un- 
certain whether  there  ever  would  be  a  debt  due  to  the  same  party. 
At  the  next  trial  the  judgment  might  be  against  him.  It 
would  be  going  too  far,  to  decide,  that  the  parties  may  not  settle 
an  uncertain  dispute,  by  reason  of  the  intervention  of  the  attor- 
ney's lien,  which,  if  there  were  no  settlement,  might  have  nothing 
to  which  it  could  remain  attached. 

If  in  such  a  case,  money  was  in  fact  paid  to  the  client,  which  be- 
longed to  the  attorney,  and  notice  given,  the  voluntary  payment 
might  be  deemed  equal  to  a  judgment,  in  rendering  the  matter  cer- 
tain; yet,  even  then,  pursuing  the  action  might  not  be  the  correct 
remedy.  But  here,  no  money  was  paid.  The  parties  agreed  to 
stop  where  they  were,  rather  than  proceed  to  expend  more  mon- 
ey, in  what  they  both  deemed  an  uncertain  warfare.  We  consid- 
er the  testimony  about  the  attorney's  lien  to  have  been  correctly 
excluded.  The  same  question  came  up  on  a  motion  in  1  Taun- 
ton, 341,  Chapman,  et  al.  vs.  Haw,  and  the  decision  is  exactly 
in  point. 

We,  also,  consider  the  instructions  to  the  jury  correct,  upon 
the  other  poipt.  These  appear  to  draw  the  line  very  fairly,  be- 
tween that  degree  of  intoxication  which  prevents  a  man  from 
knowing  the  consequences  of  his  contracts,  and  that  which  does 
not  so  prevent.  If  he  was  capable  of  knowing  the  consequences 
of  his  contract,  say  the  Court,  he  is  bound,  though  he  might  not 
have  the  same  capacity  to  contract,  that  is,  might  not  judge  as  well 
in  making  contracts,  as  if  entirely  sober.  There  is  a  wonderful 
variety  in  the  capacity  and  judgment  of  different  ment  in  their  best 
state,  about  making  contracts ;  yet  the  contracts  of  all  are  equal- 
ly binding  under  similar  circumstances.  But  when  we  find  a 
man  so  destitute  of  capacity,  as  not  to  know  the  consequences  of 
his  contracts,  and  makes  such  as  he  would  not  make,  if  be  did 
know  the  consequences,  his  contracts  are  ranked  with  those  of 
the  insane,  the  idiot  and  the  lunatic ;  and  treated  as  of  no  bind- 
ing force.  When  a  man,  by  intoxication,  becomes  of  this  class, 
for  a  period,  he  is  to  be  protected  from  the  contracts  made  at  such 
a  time :  and  this  for  the  plain  reason,  that,  when  such  is  the  case, 
it  must  be  as  well  known  to  the  person  trading  with  him,  as  to  the 
spectators  afterwards  used  as  witnesses :  and  they  must  not  be 
permitted  to  make  profit  by  contracts  under  those  circumstances ; 
when,  perhaps,  the  person,  with  whom  he  contracts,  is  the  only. 
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one  present,  who  does  not  discover  his  unfitness  thus  to  make   kJ™j}£ 
contracts.    In  the  present  case,  the  verdict  of  the  jury,  under       1829. 
the  instructions  given,    must  have  settled  the  point,    that  the    Footeta]a 
present  defendant  was  not  in  such  circumstances,  at  the  time  when  Tew£b,*y. 
be  settled  the  action  in  question. 

The  Judgment  of  the  County  Court  is  affirmed. 

Phelps,  for  the  complainant 

Bates  and  Linsley,  for  the  defendant. 

RfCBABB  P.  HiJRT,  surviving  partner  of  Haet  and  Fbekcb,  w.    asbiso*, 
Abet.  Tomlinson.  Ja^H' 

That,  when  the  name  of  a  firm  continues  the  same,  but  the  individuals  composing  it 
change,  the  new  partners  are  not  liable  for  the  prior  debts  against  the  company. 

Nor  will  the  decease  ofthe  new  partners,  pending  the  suit,  vary  the  rights  of  the  parties, 
or  the  testimony,  by  which  the  respective  claims  must  be  supported. 

That,  when  the  books  ofthe  firm  appear  balanced,  the  new  partner  has  a  right  to  no- 
tice of  the  claim  against  the  firm,  rather  than  that  the  person  dealing  should  have  no- 
tice of  the  change  in  the  firm. 

Hart  and  French  brought  their  action  on  book  account  against 
Tomlinson,  claiming  to  recover  about  $30,  on  account,  the  items 
of  which  bore  date  from  February,  1816,  to  June,  1817,  The 
action  was  brought  before  a  Justice  of  the  Peace,  and  appealed  to 
the  County  Court,  where  judgment  was  rendered  to  account,  and 
auditors  appointed  to  take  the  accounts.  The  defendant  exhib- 
ited before  the  auditors,  a  claim  on  book  against  Richard  P.  Hart, 
tf  Co.  of  about  (61.  The  auditors  reported  the  allowance  of 
both  claims,  leaving  a  balance  in  favor  of  the  defendant.  They, 
also,  reported  the  facts,  to  the  Court,  as  well  as  most  of  the  testi- 
mony, in  affidavits.  Upon  a  hearing  before  the  County  Court, 
the  claim  ofthe  defendant  was  rejected,  and  judgment  rendered 
for  Richard  P.  Hart  to  recover  the  demand  sued  for ;  French 
having  died  since  the  report  of  the  auditors  was  returned  to 
Court,  and  his  death  suggested  upon  the  record.  The  defendant 
excepted  to  the  decision  of  the  County  Court,  and  brought  the 
case  up  that  this  Court  might  revise  their  decision. 

The  defendant's  claim  arose  in  the  following  manner.  In  the 
year  1814,  the  defendant  bad  dealings  with  the  firm  of  Richard 
P.  Hart,  $»  Co.  then  consisting  of  said  Richard  P.  Hart  and 
Philip  Hart9  Jan.  and  sent  them  a  draft  in  his  favor,  drawn  by 
Thomas  McDonough,  upon  J.  Bullus,  Navy  agent  at  Neu?-Yorkf 
for  $1229,  for  said  firm  to  receive  the  payment  and  pay  out  the 
same  according  to  his  directions  from  time  to  time  given.  They 
discharged  the  draft  on  receiving  of  Bullus  its  amount  in  Treasu- 
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ry  notes ;  that  being  then  the  customary  mode  of  payment  of  such 
drafts.  They  then  charged  the  defendant  with  five  per  cent,  dis- 
count upon  the  Treasury  notes,  amounting  to  the  $61 ,00.  The  de- 
fendant now  contended  that  this  charge  was  wrong,  and  that  be 
ought  to  have  the  same  allowed  him  in  this  action,  and  recover  the 
balance,  according  to  the  report  of  the  auditors.  It  appeared, 
by  the  report  of  the  facts,  that,  after  said  draft  was  sent  by  the 
defendant,  but  the  exact  time  did  not  appear,  Richard  P. 
Hart  purchased  the  interest  of  Philip  Hart,  Jun.  and,  on  the 
8th  of  March  1815,  said  Richard  was  the  only  person  interested 
in  the  firm,  the  name  of  which  still  continued — That,  on  said  8th 
of  March,  the  avails  of  the  draft  had  been  received,  and  credited, 
but  at  what  exact  date  did  not  appear — That,  on  the  first  of  April, 
1815,  French  became  a  partner  with  Richard  P.  Hart,  under  the 
same  name  of  firm  ;  and  a  notice  of  a  dissolution  of  the  partner- 
ship with  Philip  Hart,  Jun.  and  that  formed  with  French,  was 
published,  forthwith,  in  the  Troy  Post,  then  published  in  said 
Troy — That,  on  the  29th  of  said  April,  the  books  of  the  said  for- 
mer Company  with  the  defendant  were  balanced ;  and  the  $61, 
appeared  a  charge,  while  the  avails  of  the  draft  stood  as  a  credit. 
It  further  appeared,  that  the  defendant  testified  before  the  auditors, 
that  be  had  no  notice  of  the  dissolution  of  the  old  firm,  or  forma- 
tion of  the  new,  till  afier  the  present  claim  of  the  plaintiff  accrued 
— That  he  was  in  the  store  of  Richard  P.  Hart,  fy  Co.  in  the 
fall  of  1815,  saw  French  there,  as  he  used  to  be,  while  a  clerk  in 
said  store— That  he  was  then  informed  either  by  seeing  the  ac- 
count, qv  a  transcript  of  it,  that  the  Treasury  notes  were  credited 
at  a  discount  of  five  percent;  and  that  he  then  objected  to  the 
allowapce  of  it. 

The  defendant  had  expressly  waived  the  benefit  of  the  statute 
of  limitations,  and  contended  that  the  plaintiff  had  done  the  same. 
-This  was  denied  ;  and  some  affidavits  were  read  upon  the  sub- 
ject. But  that  branch  of  the  case  became  immaterial,  and  no 
decision  was  made  upon  it. 

Argmentfor  the  defendant. — The  defendant  insists,  that,  the 
whole  account  is  to  be  taken  together.  That  the  new  partner 
coming  in  necessarily  obligated  himself,  so  far  as  respects  the 
continued  dealings  with  the  old  customers  of  this  firm,  and  that, 
upon  the  adjustment  of  a  running  account,  no  break  can  be 
made  in  consequence  of  a  secret  change  among  the  actual  part- 
ners. The  case  is  analogous  to  cases  which  are  common  in 
England,  where  a  firm  often  continues  the  same  during  succes- 
sive generations.    In  such  cases  the  party,  who  seeks  to  recover 
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on  an  insulated  transaction,  must  look  to  the  real  partners  at  the    j^™"*' 
time ;  but,  as  respects  a  running  account,  the  balance  of  the  whole      1829. 
account  is  to  be  taken  with  the  house,  without  reference  to  secret       Hart 
changes  in  the  firm.  T<Jtoson. 

Argument  for  the  Plaintiff. — Thedefendant's  claim  on  ac- 
count of  the  discount  charged  on  the  treasury  notes,  (if  any,) 
was  against  the  old  firm  of  R.  P.  Hart,  fy  Co.  and  not  against 
the  plaintiffs,  JR.  P.  Hart  and  J.  F.  French,  who  cannot  be 
made  chargeable  for  this  claim  on  any  ground.  It  could  not  have 
been  pleaded  in  ofiset  against  the  plaiotifis'  claim  in  any  form 
of  action,  it  being  a  claim  against  other  parties ;  nor  can  the 
plaintiffs  be  made  accountable  for  it,  in  this  action  on  book  against 
the  defendant.  Nor  could  R.  P.  Hart  by  his  voluntary  agree- 
ment, or  acceptance  of  a  draft  in  the  name  of  Richard  P.  Hart, 
fy  Co.  for  the  amount  of  this  claim,  have  bound  the  new  firm  to 
the  payment  of  it.— 1  Swift*  Dig.  342,  343,  345.— Could  the 
action  for  money  had  and  received,  to  his  use,  have  been  main- 
tained by  the  defendant  against  these  plaintiffs  ?  By  no  means. 
Nor  can  the  plaintiffs  be  made  chargeable  for  this  claim  on  ac- 
count of  any  defect  of  notice  of  the  dissolution  of  the  old  firm,  of 
R.  P.  Hart  if  Co.  The  consequence  of  a  defect  of  notice  of 
the  dissolution  of  a  partnership  is,  in  some  cases,  to  subject  the 
old  partnership  to  liability  on  contracts  made  with  a  new  firm,  or 
an  individual  partner  of  the  old  firm,  subsequent  to  such  dissolu- 
tion. But,  in  no  case,  does  such  defect  of  notice  subject 
the  new  firm  to  the  contracts  of  the  old.  Nor  can  R.  P.  Hart 
and  T.  F.  French  be  made  chargeable  for  the  debts  of  the  old 
firm  of  R.  P.  Hart  £  Co.      See  1  Swift*  Dig.  350. 

The  death  of  T.  F.  French,  since  the  report  of  the  auditors 
was  returned  to  the  court,  cannot  alter  the  case',  or,  change  the 
rights  of  the  parties,  with  respect  to  this  claim.  If  the  defendant 
at  the  commencement  of  this  suit,  could  not  enforce  his  claim  a- 
gainst  the  plaintiffs,  he  cannot  avail  himself  of  it  by  reason  of  the 
death  of French.  The  rights  of  the  parties,  in[this  suit,  are  to  be  deter- 
mined as  they  stood  at  the  commencement  of  the  suit,  or  at  the  tri- 
al before  the  auditors ;  and  are  not  changed  by  a  subsequent  event. 

HuTOHnrsoN,  J.  pronounced  the  opinion  of  the  Court. 

If  the  defendant  ever  had  any  claim  against  the  firm  of  Richard 
P.  Hart  tf  Co.  for  his  present  demand  of  $61,  it  was  before 
French  became  a  member  of  the  firm.  Had  he  commenced  an 
action  for  the  same,  he  must  have  sued  Richard  alone,  or  Richard 
and  Philip,  Jr.     He  could  not  have  recovered  against  Hart  and 
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Aodisov,  French,  for  French  was  never  his  debtor.  He  says  be  knew  nodi* 
1829. '    fag  of  the  change  of  partners  in  the  firm,  when  be  contracted  the 
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Hart  debt  sued  for :  but  nothing  appears  but  that  he  might  have  known, 
bad  he  inquired.  He  might  have  seen  it  in  the  Gazette,  had  be 
examined  in  the  most  probable  place,  to  wit,  the  residence  of  the 
firm.  He  does  not  say  that  he  made  any  search  or  inquiry.  Had 
be  desired  to  take  up  the  goods  in  payment  of  bis  old  demand  at 
the  store,  he  might  have  Contracted  so  to  receive  them,  and  might 
have  refused  to  receive  on  other  terms.  If  he  received  them,  in 
the  ordinary  course  of  trading  upon  credit,  without  then  claiming 
them  in  satisfaction  of  an  old  debt,  and  without  inquiry  for  the 
names  of  the  firm,  it  authorised  a  charge  against  him  in  the  name 
of  those  who  then  constituted  the  firm,  and  leaves  him  no  just  claim 
to  have  the  same  applied  in  satisfaction  of  an  older  claim  against 
other  partners  of  the  same  firm. 

This  demand  was  so  far  from  being  a  debt  against  French,  that 
any  attempt  of  Hart  and  Tomlinson  to  make  it  a  debt  against 
French,  by  putting  it  into  a  note  or  otherwise,  would  have  been  a 
fraud  upon  French,  and  unavailing  in  law  and  equity.  When 
French  became  a  partner  on  the  1st  of  April,  the  deal  of  the  old 
firm  with  this  defendant  was  on  the  books  of  the  old  firm,  which 
were  balanced  on  the  29th  of  the  same  month.  After  this,  if 
French  saw  those  books  at  all  (and  it  seems  he  bad  no  interest  to 
see  them)  he  must  have  seen  the  account  balanced.  The  defend- 
ant was  there  in  the  fall,  and  learnt  how  the  books  stood,  and  says 
he  objected  to  the  allowance  of  the  discount,  but  does  not  say  that 
French  then  knew  of  his  objections,  nor  that  he  obtained  any  as- 
surance of  relief  from  any  persons  j  nor,  in  fact,  that  he  sought 
any.  The  next  winter,  after  all  this,  the  account  now  in  suit  was 
begun.  We  discover  no  reason  why  French  should  be  considered 
a  debtor  to  the'defendant  in  this  master.  If  be  was  no  debtor,and 
liable  to  no  suit  for  the  same,  he  is  no  more  liable  to  have  it  come 
in  upon  the  rendition  of  accounts ;  which,  to  be  allowed,  must  be 
mutual. 

But,  it  is  suggested,  that  this  demand  of  the  defendant,  being 
against  Richard  P.  Hart,  and  French  being  dead,  and  Hart  pur- 
suing this  action  as  survivor,  the  demands  have  become  mutual. 
The  facts  do  not  support  the  reasoning.  It  is  very  probable,  and 
indeed  almost  certain,  that  the  demand  of  the  defendant  is  against 
Richard  P.  Hart  and  Philip  Hart,  Jr.  They  constituted  the 
firm  when  the  draft  was  received.  That,  prima  facie,  shows 
them  jointly  accountable  for  the  avails.  And  nothing  appears  in 
the  case  to  alter  that  liability.  Hence  it  does  not  appear  that  the 
defendant  could  pursue  Richard  P.  Hart  as  bis  sole  debtor.    If 
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ttot,  bis  becoming  sole  plaintiff  in  this  case,  b y  survivorship,  creates    adduom, 
ho  mutuality,  not  even  in  the  form  of  action.    Furthermore,  all     1899. 
questions  about  the  mutuality  of  claims  and  all  the  evidence  of      Hart 
the  several  claims  must  be  the  same  now  as  if  French  were  alive :  T<  **' 
and  the  decision  must  be  the  same.    His  heirs  are  entitled  to  his 
estate,  now  he  is  dead,  without  diminution,  occasioned  by  the  payt- 
taent  erf  the  debts  of  the  former  partners. 

The  judgment  of  the  County  Court  is  affirmed: 

Peter  Starr,  for  plaintiff. 

S.  S.  Phelps  for  defendant; 


bfiNJAKIN  SEELET  VS.  EpHRAIM  W.  BlSBEE.  Rutland; 

Th  at  the  indoner  of  a  note  waives  die  notice  to  which  he  is  entitled,  by  promising  pay-  * 

ment,  when  notice  of  non-payment  is  given  him  at  an  earlier  hour  of  the  day,  than 
the  law  requires. 

The  plaintiff  declared  against  the  said  Bisbee,  as  indorser  of  & 
note  given  him  by  one  .Eft  Manley,  dated  the  26th  of  April,  1824, 
for  (200,  with  interest,  payable  on  the  first  day  of  October  (then) 
next,  in  good  neat  cattle,  or  in  grain,  the  31st  day  of  December, 
following ;  and  alleging  a  demand  on  said  days  of  payment,  and 
notice  of  non-pay  ment  on  the  1st  of  January,  being  the  day  next 
following  said  last  day  of  payment.  There  was,  also,  a  general 
count  for  (200,  for  so  much  money  lent  by  the  plaintiff  to  the  de- 
fendant.   The  general  issue  was  pleaded. 

There  was  a  jury  trial,  in  the  County  Court,  atad  the  following 
bill  of  exceptions  were  allowed, 

"On the  trial  of  this  case,  the  plaintiff  gave  in  evidence  the 
note  declared  on,  and  also  evidence  tedding  to  prove  that,  on  the 
first  day  of  October,  1825,  he  demanded*  at  Chittenden,  of  the 
said  Mauley ,  the  maker  of  die  note,  the  cattle  which  were  due  thai  / 

day,  and  that  none  were  turned  oiit  in  payment  of  the  note.  The 
plaintiff  further  gave  evidence  tending  to  prove,  that,  on  the  last  day 
of  December,  1829,  when  the  grain  would  be  due,  he  called  at  thk 
fctore  of  Mr.  Simonds,  in  Pittsfard,  where  the  grain  was  to  be 
delivered,  in  the  forenoon  of  the  day,  and  that  none  was  there  de*- 
livered  bn  the  said  note,  and  that  he  immediately  went  to  Rutland, 
the  residence  of  the  defendant,  and,  in  the  afternoon  of  the  same 
last  day  of  December,  gave  him  tiotice  that  the  grain  was  not  de*- 
livered ;  when  the  defendant  promised  the  plaintiff,  that  he  would 
go  to  Whiting,  the  (then)  residence  of  the  plaintiff,  in  the  course 
bf  a  week,  and  settle  the  demand  with  him  ;  and  desired  plaintiff 
not  to  sue  him.    No  other  evidence  was  given  of  any  demand  of 
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FebZZT'    M*nUjf>  or  of  any  other  notice  given  to  the  defendant!  the  endor^ 
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Seeley  ~  The  plaintiff  then  gave  in  evidence  a  certain  writing,  execu- 
ted by  the  defendant  to  Manley,  on  the  26th  April,  1834,  suspen- 
ding the  payment  of  one  hundred  dollars,  die  one  half  of  said  note, 
for  one  year,  accompanied  with  evidence,  tending  to  prove,  that 
it  was  then  agreed,  by  the  parties,  Bisbee  and  Manley,  that  the 
remaining  one  hundred  dollars  should  be  paid  by  the  said  Mauley's 
boarding,  and  taking  care  of,  the  father  and  mother  of  the  said 
Bisbee ;  and,  that  the  said  Manley  thereupon  removed  the  said 
BisbeeU  parents  to  his  dwelling  house,  and  kept  them  till  the 
sum  of  forty  five  dollars  was  thereby  paid  ;  and  that-BwJee,  with- 
out the  consent  of  Manley,  took  them  away.  The  evidence  of 
this  agreement,  as  well  as  the  writing  aforesaid,  were  objected  to 
by  the  defendant,  and  admitted  by  the  Court. 

The  counsel  for  the  defendant,  then  insisted,  and  requested  the 
Court  to  charge  the  jury,  that  evidence  of  the  notice  to  Bisbee 
was  not  sufficient  to  charge  him  as  indorser,  or  prove  the 
plaintiff's  declaration ;  and  that  the  evidence,  so  admitted,  of 
the  writing  and  agreement,  was  not  sufficient  in  law  to  excuse 
the  plaintiff  from  giving  notice  to  the  defendant,  and  that,  if  they 
"were  so  considered;  the  facts  so  proved  as  aforesaid,  together  with 
the  said  agreement,  would  not  support  the  declaration  of  the  plaintiff. 

The  Court  thereupon  declared  and  gave  their  opinion  to  the  ju- 
ry, that  the  said  writing,  and  the  facts  proved  as  aforesaid,  were 
sufficient  to  excuse  the  plaintiff  from  giving  notice  to  the 
defendant  of  the  non-payment  of  the  note,  and  that  they  would 
support  and  prove  the  plaintiff's  declaration,  and  thereupon  direct- 
ed a  verdict  for  the  plaintiff;  there  being  no  dispute,  but  that  the 
facts  stated  were  proved." 

The  case  now  came  before  this  Court  on  a  motion  for  a  new 
trial  founded  on  these  exceptions. 

Mr.  Williams,  in  support  of  the  motion. — It  is  contended  for 
the  defendant,  in  this  case,  that,  to  charge  him,  as  indorser,  it  was 
necessary  for  the  plaintiff  to  demand  the  payment  of  the  note  of 
Manley,  the  maker,  and  give  him  notice  :  Manley  has  until  the 
setting  of  the  sun,  on  the  last  day  of  December,  1825,  to  make 
payment.  The  proper  notice  was  not  given,  in  the  present  case. 
IS  Mass.  556.— 12  Johnson,  424,  Griffith  vs.  Goff. 

A  subsequent  promise  to  pay,  with  a  full  knowledge  of  all  the 
facts,  is  a  waiver  of  such  notice ;  but  the  promise  must  be  explicit. 
5  Johnson,  375,  MUler  vs.  Hockley.— 16  Johnson,  152.  But,  it 
is  contended,  that  a  promise,  before  the  endorser  becomes  charge- 
able, cannot  have  this  effect. 


OP  THE  STATE  OF  VERMONT.  IOT 

It  is  further  contended,  that  the  promise  to  pay  proved,  in  tins  ]£j£!£JJ£  ' 
case,  was  without  consideration.  ^im 

It  is,  also,  contended,  that  it  was  not  competent  for.  die  plain-     geeiey  " 
tiff  to  give  this  evidence  under  this  declaration.     1  Swift,  723.       bu£+ 

The  only  reason  why  a  subsequent  promise  itoay  be  given  in  ev- 
idence is,  because  it  admits  demand  and  notice.  7  Ernsts  Rep. 
236,  Lunik  vs.  Robertson. 

Hodges,  contra. — The  plaintiff  contends,  that  the  decisions  of 
the  Court  below  were  stricdy  correct,  for  the  following  reasons  : 

The  defendant  has  placed  himself  in  the  situation  of  a  drawer 
of  a  bill  of  exchange,  without  funds  in  the  hands  of  the  drawee,  and 
thus  deprived  himself  of  the  right  to  insist  on  a  legal  demand  and 
notice.  He  has,  by  a  written  agreement,  postponed  the  payment 
of  one  moiety  of  the  note,  and  under  a  parol  contract  with  the 
maker,  discharged  the  other.  As  to  the  right  of  such  a  drawer  VrJ 
to  demand  and  notice,  see  Staph*  vs.  CHjtyes,  1  Esp.  N.  P.  C»  0  /ll 
332,  in  note,  and  cases  cited. — Carney  ?s.  Da  Costa,  id*  302.— 
Legge  vs.  Thorpe,  12  East,  171. 

A  note,  unlike  most  other  written  contracts,  ought  not  to  be  ex* 
pected  to  contain  all  the  parts  of  the  agreement,  of  which  it  forms 
only  the  consideration.  It  is,  in  fact,  usually  esteemed  as  so 
much  money  paid  ;  and  parol  evidence  of  the  further  terms  is 
admissible.  Jeffrey  vs.  Walton,  1  Stark.  Cos.  267. — Ingram 
vs. Lea,  1  Camp.  N.  P.  C.2b\.~~RusseUvs.;Dunkley,§  Moore, 
283.-3  Stark.  Ev.  1049,  note. 

Besides,  this  parol  evidence  tends  neither  to  vary  nor  contra* 
diet  the  written  contract ;  but  only  to  prove  a  further  separate  and 
distinct  contract,  which,  if  fulfilled,  would  apply  in  satisfaction  of 
a  moiety  of  the  note.  The  execution  of  this  contract  was  entered 
upon  ;  its  full  performance  was  prevented  solely  by  the  wrong  act 
of  the  defendant;  and  bis  subsequent  promise,  to  "come  and 
setde,"  is  such  an  acknowledgment  of  its  validity,  as  precludes 
him  from  denying  this  part  satisfaction  of  the  note.  Sanders  vs. 
Howe,  1  D.  Chip.  363.-- Miner  vs.  Robinson,  id.  392.— White 
vs.  Ward  et  ah  9  Johns.  Rep.  232. 

Admit,  however,  that  this  parol  contract  is  not  available  at  com* 
mon  law ;  yet,  the  maker  of  the  note,  having  entered  upon  the 
execution  of  that  contract,  with  the  assent  of  the  defendant,  and 
nearly  half  performed  it,  acquired  an  undoubted  right,  in  equity,  to 
enforce  the  whole  contract,  in  part  satisfaction  of  the  note.  A 
Court  of  Equity  would  relieve  him  on  the  same  ground,  that  it 
would  decree  the  specific  performance  of  a  contract,  in  part  exe* 
cuted,  but  otherwise  void  by  the  Statute  of  Frauds.      The  ma- 
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B*™^™«    ker  bad,  then,  under  our  Statutes,  a  complete  defence  to  a  present 

1839. '    action  by  the  endorsee.     And,  as  this  arose  from  the  fraudulent 

Seeley     conduct  of  the  defendant,  he  was  not  entitled  to  legal  notice, 

jgJJJ^     Revised  Laws,  p.  144. — Conroy  vs.   Warren,  3  Johnson,  2S9, 

~(1  JY.Y.  Dig.  146.)  ^ 

Furthermore,  the  whote  conduct  of  the  defendant  has  been 
such  a  fraud  upon  the  endorsee,  as  takes  the  case  entirely  out  of 
the  Law  Merchant,  He  ought  not  to  be  allowed  to  compel  the 
endorsee  to  pursue  the  maker  for  a  part  of  the  note,  and  himself 
for  the  remainder.  He  has,  moreover,  interfered  between  the  en- 
dorsee  and  the  maker,  and  induced  the  latter  to  fail  in  the  exe- 
cution of  his  contract.  He  stands  then  as  the  guarantor  of  the 
notQ,  without  the  right  to  require  a  legal  demand  and  notice. 
Copp  vs.  McDugatt,  9  Mass.  Rep.  1. — Marsh  vs.  Babcock,  2. 
D.  Chip.  124. 

We  also  contend,  that  the  decision  of  the  Court  was  perfectly 
justified  by  the  evidenced  the  promise  made  by  the  defendant, 
that  he  would  come  up,  the  next  week,  and  settle."  The  force 
of  this  promise  is  determined  by  the  finding  of  the  jury.  Had  it 
been  a  subsequent  promise,  no  doubt  could  have  existed,  that  it 
would  have  amounted  to  a  waiver  of  demand  and  notice.  No 
reason  can  be  given  for  attributing  this  force  to  a  subsequent  prom- 
ise, which  does  not  apply  to  a  promise  made  in  the  oourse  of  the 
transaction,  and  even  with  more  force,  since  it  discharges  the  hol- 
der from  the  further  prosecution  of  the  maker  $  and,  in  this  case, 
with  a  full  knowledge  that  a  legal  demand  not  only  had  not  been, 
but  could  not  then  be  legally,  made.  It  would  be,  sanctioning  the 
grossest  fraud  if  the  endorser  be  allowed  thus  to  throw  the 
endorsee  off  his  guard,  and  take  advantage  of  the  fancied  secu- 
rity which  he  had  occasioned.  Lundie  vs.  Robertson,  7  East. 
231. — Porter  vs.  Rayworth,  13  do.  417. —  Wood  vs.  Brown,  I 
Stark.  Cos.  217. — Piersons  vs.  Hooker,  3  Johns.  Rep.  68. — ? 
Durgee  vs.  Dennison,  5  id.  248. — Horford  vs.  Wilson,  1  Taunt. 
12.—Leffingwellvs.  White,  1  Johns.  Cos.  99.  (I  N.Y.Dig.  143.; 
That  this  promise  was  a  waiver,  see  2  Conn.  Rep.  136,  Hotch- 
friss  vs.  Downs. 

Moreover,  the  promise,  when  connected  with  thejother  evidence, 
brings  this  clearly  within  the  range  of  those  cases,  where  it  has 
been  held  sufficient  to  give  notice  immediately  on  a  refusal  to  pay, 
without  waiting  for  the  last  moment  of  demanding.  The  defend- 
ant well  knew  the  note  would  not  be  paid.  He  had  effectually 
prevented  that.  And  his  promise  fully  amounts  to  an  acknowl- 
edgement, that  there  had  been  a  legal  demand,  a  refusal  to  pay, 
*nd  a  regular  notice.   It  was  as  much  a  waiver  of  those  requisites, 
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M  a  subsequent  promise  in  other  circumstances.     Burbridge  vs.  *^;*D' 
Manners,  3  Camp.  JV.  P.  C.  193.— Bustard  vs.  Levering,  6      i«&  ' 

PPfoat.  102.  Seeley 

We  would  further  urge,  that  our  Courts  have  been  more  libe-  Bkbie. 
ral,  in  their  construction  of  the  rights  of  parties  under  these  con- 
tracts, than  under  those  which  come  more  strictly  within  the  Law 
Merchant.  And,  the  question  of  demand  and  notice  being  a  mix- 
ed question  of  law  and  fact,  the  decision  of  a  jury  upon  it  will  not 
be  disturbed  without  much  hesitation.  Taylor  vs.  Bryden,  8 
Johns.  Rep.  173. — Note  to  6  East,  14. — Nash  vs.  Harring* 
ton,  1  Aik.  39. 

As  to  the  form  of  the  action,  no  doubt  can  exist  as  to  its  pro- 
priety, if  the  recovery  is  grounded  upon  the  evidence  of  the  prem- 
ise. We  also  imagine,  that  it  will  be  found,  that  this  form  has 
been  maintained  where  the  waiver  of  demand  and  notice  was  pre- 
sumed from  the  want  of  funds  in  the  hands  of  the  drawee.  Lun- 
die  vs.  Robertson,  Porter  vs.  Rayworth,  and  Copp  vs.  McDu* 
gall,  above  cited,  Rogers  vs.  Stevens,  2  T.  R.  713 — Gale  vs. 
Walsh,  5  id.  239.— Botdager  vs.  Talleyrand,  2  Esp.  JV.  P.  C. 
550. 

Finally,  the  Court  will  not  grant  a  new  trial  upon  a  mere  tech- 
nical exception,  where  justice  has  been  done  by  the  verdict. 
Smith  vs.  Page,  2  Salk.  644.— GWKn  vs.  WUeock,  2  Wils. 
306. — Horford  vs.  Wilson,  above  cited. — Barney  vs.  Goffand 
Cody,  1  D.  Chip.  304. — Ross  vs.  Bank  of  Burlington,  1  Aik. 
43. 

Hutchinson,  J.  stated  the  substance  of  the  case,  and  pronoun- 
ced the  opinion  of  the  Court. 

The  demand,  made  in  this  case,  was  made  in  the  forenoon  of  the 
last  day  of  payment,  and  notice  given  back  to  the  defendant,  the 
endorser,  in  the  afternoon  of  the  same  day.  Probably  the  notice 
back  was  given  before  the  time  of  payment  had  elapsed.  For 
perfect  regularity,  the  demand  ought  to  have  been  made  but  just 
previous  to  the  setting  of  the  sun,  and,  as  these  parties  lived,  no- 
tice back,  that  evening  or  the  next  day.  It  appears,  however, 
by  the  exceptions,  that,  when  the  plaintiff  gave  the  defendant  notice 
that  he  had  been  to  the  place  of  payment,  in  the  forenoon  of  the 
same  day,  and  no  grain  was  there  ready  for  him,  the  defendant 
requested  the  plaintiff  not  to  sue  him,  and  promised  to  come  the 
next  week  and  settle  ;  which  must  mean,  pay  the  note.  The 
defendant  objects  that  this  promise  was  without  consideration ; 
and  that  it  does  not  prove  the  declaration.  This  promise  cannot 
jbe  saidto  be  without  consideration,  when  the  defendant  was  endora- 
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Kw^,'  er  of  a  ^^^^  ™s  informed  of  that  which  convinced  him,  that 
182?«  tbe  note  would  not  be  paid  by  the  signer :  especial!/  if  we  con* 
Seeley  sideralso,  the  previous  agreements  of  the  defendant,  tod  maker, 
Bisbee.  by  which  the  defendant  must  have  known,  when  be  endorsed  die 
note,  that  it  would  came  back  unpaids  But  this  promise  needs 
no  consideration  for  its  use  on  this  trial.  It  is  not  declared  upon, 
nor  relied  upon,  as  a  substantive  cause  of  action,  but  only  brought  id 
to  afiect  the  question  of  demand  and  notice.  In  that  view,  it  was 
proper  testimony  upon  this  declaration.  There  has  been  some 
discussion,  in  the  Courts  in  New-Yofk,as  I  perceive  in  Anthon'i 
JVm  Priusy  about  the  variance,  when  the  declaration  alleges  a 
demand  and  notice  in  the  usual  form,  and  the  proof  is*  a  fruitless 
search  to  make  a  demand  and  give  notice  i  but,  if  I  rightly  recollect, 
there  has  been  no  decision  that  it  was  a  Variance.  But  this  case 
b  more  free  from  objection  than  that ;  for  here  was  a  demand, 
and  notice  back*  The  question  arises  upon  the  sufficiency  of 
this  demand  and  notice.  This  promise,  under  all  its  circumstan* 
ces,  was  more  than  a  waiver  of  further  demand  and  notice.  It 
Was  calculated  to  prevent  the  same,  for,  the  plaintiff  might  well 
rest  satisfied,  after  this  promise  from  the  defendant* 

But  there  is  something  more  in  this  case.  A  writing  is  intro- 
duced madecotemporaneously  with  the  note,  and  intended  to  sus- 
pend the  payment  of  half  the  note  for  a  year  from  the  time  it 
Would  become  payable  by  the  terms  of  the  note.  This  was  ob- 
jected to,  but  correctly  admitted.  The  contracts  made  together 
upon  the  same  subject  are  to  be  construed  together  as  one  in* 
strument.  So  the  agreement  to  receive  the  pay,  in  maintaining 
the  defendant's  parents,  was  correctly  admitted.  And  so  far  as 
paid  in  that  way,  must  affect  the  note  as  fully  as  if  the  same. had 
been  paid  to  the  defendant  in  money,  before  the  maker  had  notice 
of  the  assignment.  All  these  matters  brought  together  show  the 
defendant  entitled  to  no  notice.  Our  statute  makes  the  note 
In  the  hands  of  the  plaintiff,  as  indorsee,  subject  to  all  the  equities, 
that  existed  in  favor  of  the  signer,  and  against  the  payee,  before 
notice  of  the  assignment.  It  was  a  fraud  upon  the  plaintiff  fof 
the  defendant  to  sell  him  the  note  so  shackled  by  his  contracts 
that  did  not  appear  upon  the  note.  These  make  the  defendant 
stand  as  a  drawer  of  a  bill  of  exchange,  without  funds  in  the 
hands  of  the  drawee.  The  agreement  to  give  further  day  of 
payment  was  not  absoulute ;  but  h  was  to  be  granted  if  the  signer 
founditinconvenienttopayatthedaysetinthe  note*  and  when  the 
plaintifftold  him  no  grain  was  at  the  place  of  payment,  he  must  have 
known  the  maker  might,  and  would,  rely  upon  his  agreement  for 
further  pay-day.  He  did  well,  under  these  circumstances,  not  to 
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• 


put  the  plaintiff  to  the  trouble  of  any  further  demand  and  notice,  ^JJJJJU*' 

but  promise  to  pay  as  ha  was  already  holden  to  pay.  1829.  ' 

The  judgment  of  die  county  court  is  affirmed,  with  additional  seeley 

iaterest  and  cost,  pursuant  to  the  statute.  BUbee. 

Royct  and  Hodges  for  the  plaintiff. 

JViUiams,  for  the  defendant. 


Buckley  Squires  vs.  Andrew  Whipple. 

Bewwington 

If  A  agree  to  bind  his  son  to  B  by  written  indentures  of  apprenticeship,  and  in  conse.        1829^' 
quence  of  such  agreement,  the  son  enters  upon  service  with  B,  and  is  by  him  instruc- 
ted in  the  art  of  hk  trade,  and  furnished  with  clothing,  necessaries,  &c  and  then 
leases  B's  employment,  B  may  recover  of  A  the  value  of  such  services,  clothing, 
&.c.  so  furnished  for  thecon,  though  the  agreement  has  not  been  reduced  to  writing. 

That  the  record  of  a  recovery  in  assumpsit  is  prima  facie  a  bar  to  another  suit  between 
the  same  parties,  for  vrheLt  is  prima  Jhcie  the  same  cause  of  action. 

That  plaintiff,  in  such  a  case,  must  show  that  the  subject  matter  has  not  been  adjudicated. 

This  was  an  action  of  assumpsit  for  money  had  and  received, 
money  paid,  laid  out  and  expended,  and  work,  labor,  care  and 
diligence,  of  the  plaintiff,  in  and  about  the  business  of  the  defen- 
dant, for  instructing  one  John  Whipple,  son  of  the  defendant,  in 
the  art  and  trade  of  a  tanner  and  currier,  at  defendant's  request* 

The  cause  was  tried  upon  the  general  issue,  in  the  County 
Court,  at  April  term,  1826. 

To  maintain  the  issue,  the  plaintiff,  on  his  part,  offered  Alson 
Squirts,  who  testified  that  in  the  Spring  of  1825,  the  defendant 
came  to  his  store,  in  company  with  the  plaintiff  and  defendant's 
son,  and  requested  said  Alson  to  draw  indentures  of  apprentice- 
ship for  the  binding  of  John  Whipple,  son  of  the  defendant,  as  an 
apprentice  to  tbe  plaintiff,  to  learn  the  art  and  trade  of  a  tanner 
and  currier.  Soon  after,  tbe  said  John  Whipple  came  and  lived 
with  the  plaintiff  from  the  same  spring  until  November  of  the 
same  year,  when,  without  the  consent  of  tbe  plaintiff,  and  while 
he  was  absent,  tbe  said  John  left  the  employment  of  the  plaintiff, 
and  ever  since  refused  to  return.  Within  a  day  or  two  after  the 
said  John  left  the  plaintiff's  employment,  the  witness,  in  company 
with  the  plaintiff,  went  to  the  defendant's  hous* ;  and  not  having 
with  him  the  indentures  drawn  for  the  defendant,  die  witness 
read  tbe  indentures  to  the  defendant  which  were  drawn  for  anoth- 
er apprentice,  in  which  it  was  stipulated,  that  the  plaintiff  was  to 
instruct  the  apprentice  in  said  trade,  and  board,  and  wash  for  him, 
and  pay  bim,  or  his  father,  in  money  or  clothing  the  sum  of  $35, 
a  year,  until  the  boy  should  arrive  at  the  age  of  21  years, 
which  would  be  about  three  years  for  him  to  live  with  the  plaintiff. 
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Bmwi*oto!i.  And  by  the  indentures  read,  if  the  boy  should  refuse  to  live  with 
1829. '  the  plaintiff,  the  plaintiff  bad  a  right  to  pursue,  and  bring  back,  thfe 
Squire8  boy  to  his  employment,  or  pursue  his  employer  for  damages. 
Whipple.  ^e  defendant  admitted  the  contract  to  be  the  same  in  both  cased, 
but  said  the  boy  did  not  intend  to  return,  and  there  would  be  no 
use  in  binding  him,  or  to  execute  the  indentures  to  be  made  in 
pursuance  of  the  contract  made  between  them.  The  services 
rendered,  and  the  articles  charged,  were  admitted  on  the  trial  to 
have  beeq  done  and  rendered  to  the  said  John,  while  he  was  in 
the  employment  of  the  plaintiff  as  afore&aid.  The  plaintiff  did 
hot  offer,  or  show,  on  the  trial  any  other  evidence  of  any  contract 
with  the  defendant,  or  any  liability  upon  him,  in  relation  to  the 
(employment  of  said  boy  by  the  plaintiff,  or  to  pay  for  the  articles 
furnished  the  boy,  or  the  instruction  given  him,  as  mentioned 
in  the  plaintiff's  specification.  To  the  admission  of  this  testimo- 
ny, the  counsel  for  the  defendant  objected  on  the  ground  of  its 
being  parol,  and  imposing  no  liability,  and  being  totally  irrelevant 
to  the  case :  but  it  was  admitted  by  the  Court. 

The  defendant  offered  the  record  of  a  suit  between  the  sam6 
parties,  which  was  admitted  by  agreement ;  and  parol  evidence  to 
Shew  that  the  cause  of  action,  in  this  suit,  was  determined  in  that, 
and  there  adjudicated.  To  the  admission  of  the  parol  evidence 
the  plaintiff  objected,  and  the  same  was  rejected  by  the  Court. 
The  defendant  filed  exceptions  to  the  decisions  of  the  Court,  and 
removed  the  cause  td  this  Court  on  a  motion  for  a  netfr  trial. 

Blackmer  for  the  defendant.— I.  Defendant  contends  that 
plaintiff's  testimony  was  inadmissible,  because, 

1st.  It  did  not  show  a  liability  in  defendant  to  pay  for  the  cloth** 
ing  and  instruction  of  John  Whipple.  A  parent  is  not  liable  to 
pay  another  for  necessaries  furnished  for  his  son,  unless  when  he 
neglects  to  furnish  them  himself.  2  Esp*  Rep.  471,  Crantz  vs. 
GiU. — Hammond  on  Parties,  72. 

2nd.  There  was  a  special  contract  madebetWeed  the  parties*, 
and  the  plaintiff  had  no  right  to  abandon  that  contract,-  and  resort 
to  the  implied  contract.  Where  there  is  an  express  contract  as  to 
the  mode  and  time  of  payment,  compensation  for  services,  &c. 
the  party  cannot  waive  it,  and  insist  upon  a  quantum  meruit.— 
18  Johns.  Rep.  169,  Champlin  vs.  Butler.— Id.  451,  Robertson 
vs.  Lynch. — 2  PhU.Ev.  83,  note. — If  any  action  would  lie  in  this 
case,  it  would  be  a  special  action  on  the  case,  for  not  binding  the 
boy.— 2  Com.  on  Con.  84. 

II.  The  former  judgment  between  these  parties  was  a  bar  to  the 
present  suit.     A  judgment  directly  upon  the  point  is  as  a  plea,  a 
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bar,  or,  las  evidence  conclusive,  between  the  same  parties. — 1  Phil.  "JJjJJJ?11, 
ifr.  223-4.— 7  Cranch,  565,  Young  et  al  vs.  Black.— SJohns.       1829.' 
Rep.  353,  Jones  vs.  Scriven. — I  Swift's  Dig.  752.  Squires 

Parol  proof  is  admissible,  to  show  that  judgment  was  for  the    whipj^ 
same  cause  of  action  as  the  present  suit.     1  Esp.  Rep.  401,  Sed- 
don  vs.  Tutop. 

hhamjfor  the  plaintiff. — It  is  a  settled  rule  of  law,  that,  where 
a  special  contract  has  been  made,  and  that  contract  has  been  put 
an  end  to  by  the  defendant,  or,  the  performance  of  the  contract  by 
the  plaintiff  prevented  by  an  act  of  the  defendant,  the  plaintiff  can 
recover,  under  the  general  counts,  whatever  may  be  justly  due,  or 
whatever  may  have  been  received  by  the?  party,  by  virtue  of  the 
contract.  12  John.  Rep.  374,  Raymond  et  at.  vs.  Barnard-— 
2  Phil.  Evid.  83,  (n.  a.)— 18  Johns.  Rep.  169,  Champlinvs. 
Butler. — 10  Johns.  Rep.  36,  Linningdale  vs.  Livingston.  So 
in  this  case,  as  the  defendant  has  derived  a  benefit  from  this  spe- 
cial contract,  by  the  instruction  given  his  son,  and  by  necessary 
articles  furnished  him ;  and,  as  he  has  refused  to  perform  the 
contract,  or  execute  the  indentures,  he  is  responsible  to  the  plain- 
tiff for  the  instruction  given,  and  the  property  received  under  the 
contract. 

Again,  where  a  note  has  been  executed,  for  a  valuable  conside- 
ration, if  a  recovery  is  successfully  resisted  because  the  note 
is  not  legally  stamped,  still  the  party  can  recover,  under  the 
general  counts,  the  consideration  upon  which  the  note  was  given* 
1  East  Rep.  58,  Farr  vs.  Price.— 7  Term  Rep.  241,  Alves  fs. 
Hodgson.  In  the  two  last  cases,  the  notes  not  having  been  legally 
executed,  no  recovery  could  be  had  upon  them,  but  still  the  par* 
ty  was  allowed  to  recover  under  the  general  counts,  the  amount 
received.  So  in  this  case,  as  this  contract  was  not  legally  execu- 
ted, the  party  can  recover  of  the  defendant  a  reasonable  compen- 
sation for  the  labour  and  instruction  given,  and  articles  furnished, 
under  that  contract. 

It  appears  upon  the  record,  that  the  subject  matter  of  this  action 
was  not,  and  could  not  have  been,  investigated  in  the  former  one. 
It  further  appears  upon  the  record,  that  the  counsel  for  the  plant 
tiff  totally  neglected  to  offer  evidence,  under  the  general  counts  in 
that  declaration;  but  offered,  simply,  to  prove  by  parol  the  facts 
as  stated  in  the  first  count,  which  was  objected  to,  and  rejected. 
Whereupon,  judgment  was  rendered  for  the  defendant,  and  this 
first  count  was  upon  a  totally  different  cause  of  action  from  that 
for  which  this  action  is  brought.  It  is,  then,  believed  that  the  tes- 
timony was  properly  rejected,  as  it  tended  to  contradict  the  facts 
as  stated  in  the  record. 

p 


114  CASES  IN  THE  SUPREME  COURT 

BxiririvGToif  Hutchinson,  J.  delivered  the  opinion  of  the  court.  The  first 
1829?'  question  presented  in  this  case,  is,  whether  the  testimony  offered 
Sqnj^g  by  the  plaintiff,  in  support  of  his  declaration,  was  admissible  ?  We 
"*• ,  think  it  was.  Although  the  plaintiff  cannot  recover  upon  a  special 
contract  of  apprenticeship  of  a  minor,  unless  it  be  in  writing,  as  was 
decided  in  the  former  case  between  these  parties;  (see  1  Ver. 
Rep.  69,)  yet  the  defendant  must  not  be  permitted  to  agree  to 
make  a  regular  written  contract  of  that  description,  and  thereby 
obtain  the  property  and  the  labor  of  the  plaintiff,  and  then  refuse 
to  execute  the  written  contract,  and  go  off  with  what  he  thus  ob- 
tains from  the  plaintiff.  This  would  operate  as  a  fraud  upon  the 
plaintiff.  Had  the  plaintiff  refused  to  execute  the  writings,  ac- 
cording to  the  first  agreement,  it  might  have  been  otherwise. — 
Here  the  testimony  offered  shows  the  fault  to  be  all  on  the  part  of 
the  defendant.  He,  only,  refused  to  execute  the  indentures  when 
requested  by  the  plaintiff.  The  consideration,  upon  which  the 
plaintiff  delivered  his  property,  bestowed  his  labor,  be.  has  failed ; 
and  that  by  defendant's  breach  of  contract.  The  testimony  was 
correctly  admitted,  and,  if  believed,  would,  prima  facie,  entitle  the 
plaintiff  to  a  verdict. 

The  next  question  is,  whether  the  evidence,  offered  by  the  de- 
fendant to  accompany  die  record  of  a  former  recovery,  was  cor- 
rectly excluded  ?Tbe  record,  thus  admitted,  shows  that  the  plaintiff 
sued  the  defendant  in  assumpsit,  declaring  upon  a  special  contract 
between  him  and  the  defendant,  by  which  the  defendant  bound 
his  son  John  to  the  plaintiff  as  an  apprentice ;  also  adding  the 
same  general  counts  which  compose  the  present  declaration.  That 
cause  was  tried,  and  a  verdict  was  returned  for  the  defendant. 
Exceptions,  taken  and  allowed  on  said  trial,  show,  that  the  plain- 
tiff offered  to  prove  his  first  count,  by  parol  evidence ;  which  was 
objected  to  by  the  defendant,  because  a  contract  of  apprenticeship 
must  be  proved  by  written  evidence,  and  was  excluded  by  the 
Court.  That  decision  was  afterwards  affirmed  by  this  Court.  It 
is  probable,  that  the  County  Court,  on  trial  of  the  present  action, 
mistook  the  legal  purport  of  that  record  :  as  it  says  nothing  about 
any  testimony,  except  what  applied  to  the  first  count,  they  prob- 
ably inferred  that  none  else  was  adduced.  This  would  not  be  a 
correct  inference  where  there  is  a  general  verdict  upon  a  declara- 
tion, containing  several  counts :  the  legal  presumption,  prima  facie, 
is  that  every  thing,  which  might  be  presented  on  such  declaration, 
was  presented  and  adjudicated  upon.  And  a  case,  containing 
exceptions,  should  rehearse  only  such  facts  *s  present  the  ques- 
tions of  law  that  are  to  be  litigated.  Here,  the  presumption  would 
be,  that  testimony  was  offered  upon  all  the  counts,  and  objections 
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taken  to  that  only  which  applied  to  the  first  count ;  and,  that  the  Bf££££T01v' 
recovery  barred  the  plaintifl,  pnroa  facie,  without  the  testimony  1829.  ' 
offered  by  the  defendant.  The  plaintiff,  therefore,  needed  Squires 
to  avoid  this  prima  facie  bar,  by  testimony  on .  his  part,  whippl* 
showing  that  no  evidence  was  offered  by  the  plaintiff  on  the 
general  counts  in  said  first  action.  After  such  proof  on  the  part 
of  the  plaintiff,  the  testimony,  offered  by  the  defendant,  would 
have  been  proper  and  necessary.  It  was  not  necessary  when  he 
offered  it :  bat  it  ought  not  for  that  reason  to  have  been  exclud- 
ed, and  let  the  plaintiff  take  a  verdict,  when  the  defendant  had 
made  out  a  sufficient  bar,  by  the  record,  without  the  aid  of  this 
parol  testimony.  If  any  objection  could  have  been  urged  against 
the  evidence  of  a  former  recovery  for  the  same  cause  being  given 
tinder  the  general  issue,  an  answer  is  furnished  by  the  case ; 
which  shows  that  the  record  was  read  by  agreement  of  parties. 
Were  it  not  so,  the  authorities,  cited  upon  other  points,  show,  also, 
that  this  defence  is  good  under  the  general  issue  in  assumpsit.  I 
do  not,  myself,  like  the  practice  of  putting  the  whole  in  issue  to  the 
jury  upon  non  assumpsit,  when  the  entire  defence  might  be  com- 
prised in  a  single  plea  in  bar.  But  the  authorities  sanction  this 
practice.  And  it  is  well  enough  in  a  case  like  the  present,  where 
the  damages  are  uncertain,  and  where  the  testimony,  to  show  that 
the  cause  of  action,  now  before  the  Court,  was,  or  was  not,  liti- 
gated on  die  former  trial,  is  proper  to  be  weighed  by  a  jury.  Aod 
here,  it  must  be  understood,  that  the  plaintiff  cannot  avoid  this 
bar,  without  showing  that  no  testimony  whatever  went  to  the  jury, 
upon  the  general  counts,  in  the  trial  of  the  first  action.  With 
such  showing  he  ought  to  avoid  the  bar ;  for,  in  such  case,  k 
could  not  be  said  that  there  was  any  adjudication  upon  the  subject. 
In  6  Term  Rep.  607,  Seddon  et  al.  vs.  Tutop9  the  decision  is 
fully  in  point,  that  the  former  recovery  is  no  bar,  unless  the  matter 
was  submitted  to  the  jury. 

A  new  trial  is  granted. 

Church  and  Isham,  for  plaintiff. 

Blackmcr  and  Spencer,  for  defendant 


John  K.  Stone,  tfc.  Aaron  Van  Cubjler,  in  Error.  B«iwinoToir. 

February, 
That  a  material  defect  in  a  writ  is  cured,  by  the  defendant's  appearing,  and  pleading  to        1&&.        > 
the  merits. 

That  the  neglect  to  add  the  limUiter,  when  there  is  a  verdict,  and  judgment  upon  that 
verdict,  is  not  a  cause  for  reversing  that  judgment,  on  a  writ  of  error. 

Neither  is  the  omission  of  the  word  plaintif,  in  the  ad  damnum. 
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BwrraoTow  The  record  brought  up  in  this  case  showed  that  the  parties 
1829.  '  both  lived  in  Manchester}  that  Van  Curler  had  his  writ  in  tro- 
Stolid  wr  signed  by  a  justice  of  the  peace  in  Sandgate,  and  it  was  made 
Van  Curler,  ^tamable  before  him  af. his  dwelling  house  in  Sandgate,  at  a 
time  certain.  The  writ  was  duly  served  upon  Stone,  and  at  the 
time  therein  set  for  trial,  the  court  was  called  at  Manchester, 
where  both  parties  appeared  and  had  a  trial  upon  the  merits,  with 
out  any  plea  in  abatement  being  interposed  by  the  defendant, 
Stone.  Van  Curler  recovered  judgment,  and  Stone  appealed  to 
the  County  Court,  and  there  entered  his  appeal,  and  put  in  a  for- 
mal plea  of  the  general  issue  to  the  country.  Van  Curler's  coun- 
sel neglected  to  add  the  similiter.  No  notice  was  taken  of  this ; 
but  the  cause  was  tried  by  the  jury,  on  the  original  declaration, 
and  Van  Curler  obtained  a  verdict,  and  recovered  judgment 
thereon.  There  was,  also,  a  defect  in  the  writ ;  it  concluded 
"  to  the  damage  of  the  thirty  dollars;"  the  word  "  plaintiff"  being 
omitted.  There  was  no  motion  in  arrest,  nor  were  these  difficul- 
ties, in  any  way,  brought  to  new,  in  the  County  Court.  Stone 
now  brought  his  writ  of  error,  assigning  these  several  matters, 
and  perhaps  others,  for  error.  Van  Curler  pleaded  in  nullo  est 
erratum,  and  issue  was  joined  thereon. 

Hutchinson,  J.  delivered  the  opinion  of  the  Court.  The  ori- 
ginal writ  in  this  case,  being  made  returnable  in  Sandgate,  when 
both  parties  resided  in  Manchester,  furnished  a  good  cause  of  a- 
b  ate  men  t,  had  it  been  so  pleaded.  But  it  appears  that  both  par- 
ties appeared,  and  had  a  trial  upon  the  merits  in  Manchester ;  and 
nothing  appears  hut  what  they  both  supposed  the  writ  returnable 
there.  The  Justice  had  jurisdiction  of  the  parties  and  over  the 
cause  of  action  :  but  Stone  had  a  right  to  be  sued  in  Manchester 
only,  as  Van  Curler  resided  there  also.  But  Van  Curler  had 
a  right  to  have  the  objection  raised  in  season,  or  never.  After 
two  trials  upon  the  merits,  this  objection  cannot  be  reached 
by  a  writ  of  error. 

The  objection  to  the  want  of  venue  in  the  declaration,  also  to 
the  defect  in  the  ad  damnum,  ought  to  be  raised  by  a  special 
demurrer  to  avail  the  party :  so  also,  the  not  filing  a  new  declara- 
tion in  the  County  Court.  The  rules  of  the  County  Court  do 
not  require  anew  declaration — they  permit  one  to  be  filed  within 
certain  periods  ;  but  if  the  plaintiff  considers  the  declaration,  that 
comes  up  with  the  record,  to  be  a  good  one,  he  may  rest  upon  it. 

The  want  of  adding  the  similiter,  would  have  been  bad  before 
any  statutes  of  jeofails,  but  now,  such  matters  of  form  are  amenda- 
ble, at  any  time,  on  motion  5  and,  after  verdict  and  judgment,  are 
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considered  as  amended.     The  plaintiff  in  Error  has  raised  allBratwoTo* 

February % 

his  objections  at  too  late  a  period.  1829. 

The  judgment  of  the  County  Court  is  affirmed.  jj£^ 

S.  Swift,  for  plaintifl  in  Error.  Van  g^ 
L.  Sargent,  for  defendant  in  Error. 


Solomon  Wright  vs.  Thomas  Brownell.  Bkwwihgtow 

February, 
1829. 
That  the  want  of  proutpatet  per  recordum  of  the  judgment,  in  a  scire  facias  against 
bail,  is  bad  on  a  special  demurrer. 

That  the  scire  facias  need  not  aver  the  nature  of  the  liability  of  the  bail,  but,  to  aver 
it  incorrectly  is  bad  on  demurrer. 

This  was  a  scire  facias  against  the  defendant  as  bail  of  one  Ca- 
leb Eldred,  at  the  suit  of  the  plaintiff.  It  recited  the  history  of  the 
original  suit,  the  defendant's  becoming  bail,  and  the  final  judgment 
in  the  Supreme  Court,  the  regular  issuing  of  the  execution,  and  a 
return  of  non  est  inventus  thereon :  but  omitted  the  averment "  as 
appears  of  record.*9  The  allegation  of  the  defendant's  becoming 
bail  was  in  these  words :  "  and  the  said  Caleb  being  so  arrested 
and  in  the  custody  of  the  said  Hicks,  (the  officer)  as  aforesaid, 
Thomas  Brownell,  of,  &c.,  became  bail  aud  surety  for  the  said 
Caleb,  that  he  should  appear  in  the  said  suit  of  the  plaintiff,  so  pros- 
ecuted by  him  as  aforesaid,  and  respond  the  judgment  which 
should  therein  be  obtained,  if  any,  by  endorsing  his  name  on  the 
back  of  said  writ,  according  to  the  form,  force  and  effect  of  the 
statute  in  such  case  made  and  provided,"  The  defendant  de- 
murred specially  to  the  scire  facias,  and  one  cause  assigned  was 
the  want  of  an  averment,  that  said  Caleb  had  avoided  the  plain- 
tiff 's  execution  ;  that  he  had  not  responded  the  judgment,  &c. 
Another  special  cause  assigned  was,  the  want  of  an  averment, 
with  regard  to  the  judgment  and  other  proceedings,  that  the  same 
appear  oj  record. 

Mr.  Church,  in  support  of  the  demurrer. — It  is  contended  that 
the  plaintiff's  declaration  is  insufficient.  1st.  The  writ  of  scire 
facias  against  bail  is  founded  on  a  record,  which  shews  the  ad- 
mitting to  bail  and  the  judgment  against  the  debtor,  or  original  de- 
fendant.—1  Bac.  Abr.lll,  Tit.  sci.fa.  also  103. (A).— Hence 
the  record  becomes  a  traversable  fact,  and  the  process  and 
judgment  ought  to  be  stated  and  referred  to  in  the  declaration,  as 
a  record,  that  the  court  may  know  it  to  be  such. — 1  Chit.  PL  356. 
—3  Salk.  Rep.  321,  Guillam  vs.  Hardisty.— 11  East,  516, 
Phillipson  et  al.  vs.  Mangles. 

2.     Therefore,  the  plaintiff,  in  his  declaration,  should  have  set 


V8, 

Brownell. 
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B*£V***°*  fcfthhh  process  and  judgment  irixh^proutpatetper  fecordxm," 
1329.  '  or  have  made  a  profert  of  his  record ;  and  that  is  necessary  not 
Wright  onty to  enable  the  plaintiff  to  prove  hiscase^but  for  the  defendant  to 
plead;  and  for  the  inspection  of  the  record  by  the  Court,  to  ena- 
ble them  to  render  judgment  thereon.  Bui  it  might  be  otherwise 
if  the  record  was  only  inducement. — 11  East,  564,  Powdick 
vs.  Lyon* — 2  Str.  Rep.  1165,  Gray  vs.  Jefferson. 

3.  The  plaintiff  in  his  declaration  ought  to  have  alleged  that 
Caleb  Eldred  avoided  his  execution,  and  that  he  had  not  respon- 
ded the  judgment,  or  paid  the  sums  therein  contained,  or  any  part 
thereof ;  and  that  the  defendant  had  not  satisfied  the  same  ;  for, 
on  one  or  the  other  of  these  facts,  the  plaintiff's  right  of  recovery 
depends ;  and  these  facts  may  be  answered  or  traversed  by  the 
defendant.     6  Mass.  Rep.  494,  Ruggles  et  al.  vs.  Ives. 

It  is  a  settled  rule,  that  the  plaintiff  must  declare  on  the  facts, 
constituting  the  gist  of  his  action,  according  to  their  legal  effect, 
and  not  on  the  evidence  of  those  facts.  1  Chit.  PI.  216, 236.— 
1  Con.  Rep.  404,  Bacon  vs.  Page. 

Bennett  and  Smith,  contra.— I.  The  gist  of  this  action  is  the 
non-surrendry  of  the  principal. 

2.  The  judgment  is  but  rnatter  of  inducement,  as  in  the  case  of 
an  escape.    2  Stdk.  565. 

3.  Proutpatetper  recordum,  is  not  necessary,  where  the  judg- 
ment is  but  inducement.     1  Chittyi  356. — 2  Coke,  303. 

4.  This  declaration  is  according  to  the  Vermont  precedents. 

5.  The  application,  in  this  case,  is  for  an  execution  on  a  judg- 
ment in  the  same  Court. 

6.  The  want  of  a  negative  complained  of,  is  supplied  by  the 
averment,  that  thb  judgment  is  in  full  force,  and  in  no  part  satis- 
fied. 

Mr.  Isham  was  heard  in  reply. 

The  opinion  of  the  Court  was  delivered  by 

Hutchinson,  J.  We  have  examined  the  plaintiff's  scire  fa- 
das,  and  the  exceptions  taken  on  the  special  demurrer.  One  of 
them  hardly  exists  in  point  of  fact  There  is  truly  no  specific 
negative  of  Eldred's  having  avoided  the  execution,  &c.  as  the  ex- 
ception supposes  necessary.  But  there  is  an  averment  of  the  re- 
turn of  non  est  inventus :  also  an  averment  "  that  the  said  judg- 
ment yet  remains  ra  full  force,  and  not  reversed,  annulled,  set 
aside,  or  in  any  way  paid,  or  satisfied,  to  the  plaintiff."  These 
two  averments  fully  answer  that  objection. 

The  want  of  aprout  paiet  per  recordum  forms  a  more  materi- 
al objection.    The  form  pursued  has  come  from  high  authority, 
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and  is  venerable  for  its  antiquity  ;  but  it  falls  short  of  the  ruIesB^££^°* 
of  the  common  law  in  this  particular.  The  scire  facias,  against  1829- 
bail  is  a  judicial  writ,  which  nevef  issues  till,  in  contemplation  of  Wright 
law,  all  its  recitals  are  matter  of  record.  The  record  is  as  neces-  Browneii. 
sary  in  support  of  this  action,  as  in  support  of  an  action 
of  debt  upon  judgment ;  or  in  support  of  an  execution.  The  gen- 
eral issue  to  this  action  can  be  no  other  than  nvi  tiel  record.  The 
defendant  is  not  permitted  to  plead  any  thing  inconsistent  with  the 
facts  so  appearing  upon  record.  He  is  not  permitted  to  denj*his 
havipg  become  hail.  He  i$  estopped  by  the  record.  When,  there- 
fore, the  plaintiff  sets  forth  facts  to  be  thus  operative  upon  the  de- 
fendant, he  must  also  allege  that  which  gives  those  facts  such 
operative  force  :  that  is,  he  must  aver  that  they  appear  of  record ; 
which  renders  them  undeniable.  The  defendant  may  deny  that 
there  is  such  a  record  ;  but  if  he  admits  the  record,  he  must  not 
deny  its  verity.  The  scire  facias  must  be  predicated  upon  some- 
thing which  warrants  an  execution ;  for  it  must  recite  that  an  execu- 
tion issued  ;  and  it  calls  upon  the  defendant  to  show  cause,  why 
execution  should  not  issue  against  him  for  the  same  debt  and 
costs.  For  want  of  this  averment,  the  declaration  is  defective, 
and  falls  before  the  demurrer. 

It  may  not  be  amiss,  to  mention  an  allegation  in  the  form  read 
as  an  authority,  that  was  suited  to  the  then  existing  laws,  but  which 
does  not  conform  to  our  present  statute.  That  form  avers  what 
the  defendant  became  balden  for  by  endorsing  the  writ.  That  is, 
he  became  surety  that  the  principal  should  appear  in  the  suit,  and 
respond  the  judgment,  which  should  be  therein  obtained,  if  any* 
I  do  not  think  it  necessary  to  insert  any  averment  upon  tins  point ; 
but  only  say,  by  endorsing  his  name,  he  became  bail  according  to 
the  statute.  But,  if  the  averment  is  made,  it  should  be  made  ac- 
cording to  fact ;  or  the  Court,  at  some  future  period,  will  be  troub- 
led with  a  question  of  variance.  And  our  present  statute  uses 
wholly  different  expressions,  to  describe  the  liabilities  of  the  bail. 
He  becomes  holden  to  satisfy  the  judgment,  which  shall  finally  be 
rendered  in  the  suit,  in  case  a  non  est  inventus  be  returned  on  the 
execution,  unless  he  surrenders  the  principal  in  Court  upon  a  scire 
facias,  before  judgment  therein,  and  pay  the  cost  of  the  same. 
If  any  such  averment  is  made,  it  would  be  well  to  let  it  correspond 
in  substance  with  these  requisitions  of  the  present  statute. 

Judgment  that  the  declaration  is  insufficient. 

Before  the  judgment  was  in  fact  entered,  the  plaintiff's  counsel 
moved  for  leave  to  amend,  which  was  granted,  on  payment  of  a 
sum  as  cost. 

Bennett,  Aikin  and  Smith,  for  plaintiff, 

Church}  Isham  and  D.  Robinson,  for  defendant. 
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j£w£'  Reed  and  RooT  w-  °TIS  Shepardsok. 


1829.' 


That  the  law,  allowing  the  creditors  of  a  firm  a  preference  to  the  creditor!  of  each 
partner,  in  attaching  the  property  of  the  firm,  has  never  been  adopted  in  this  state. 

That  the  interest  of  one  partner  in  the  goods  of  the  firm  cannot  be  attached  to  any 
avail,  without  taking  the  goods  themselves.* 

The  officer  thus  attaching  is  not  a  trespasser  by  taking  die  undivided  portion  of  the 
separate  debtor,  though  the  firm  prove  to  be  insolvent 

That,  in  this  state,  the  property  of  partners  is  attached  as  if  they  were  tenants  in 
oommon. 

This  action  was  brought  up  from  the  County  Court  for  a  hear- 
ing upon  exceptions,   allowed  upon  a  jury  trial.    The  history 
of  the  transaction  litigated  seems  to  be  this.    Joseph  Bascom  and 
John  A.  Bascom,  were  partners  in  the  clothier's  trade,  carried  on 
in  Ghiilford,  during  a  period  comprising  the  whole  transaction. 
John  A.  Bascom  was  indebted  to  one  Dorus  Bascom,  who  sued 
his  demand,  and  delivered  his  writ  to  the  defendant,  who,  as  con- 
stable of  said  ChiUford,  attached  an  undivided  hali  of  the  proper- 
ty in  question,  it  being  the  property  of  said  firm,  and  moved  it 
from  the  custody  of  the  firm,  and  safely  kept  it.     This  attach- 
ment was  made  on  the  26th  of  May,  1823,  and  the  writ  was  made 
returnable  to  the  County  Court.    The  said  John  A.  absconded 
on  the  same  day  in  which  the  service  was  made.    The  said  Do- 
rus,  at  the  Court  holden  on  the  second  Monday  of  March,  A.  D. 
1824,  recovered  judgment  in  his  suit  for  about  #300,  and  took 
out  execution,  and  forthwith  delivered  it  to  the  defendant,  for  him 
to  levy  it  upon  said  property.    The  firm  of  J.  and  J.  A.  Bascom 
were  indebted  to  Reed  in  the  sum  of  $1 18,  and  to  Root  in  the 
sum  of  $165 :  and,  on  the  19th  day  of  March,  1824,  Reed  and 
Root,  and  Joseph  Bascom,  being  together  in  sight  of  said  property, 
so  in  the  defendant's  custody  upon  said  attachment,  the  said  Jo- 
seph sold  the  same  to  the  plaintiffs  in  payment  of  their  said  debts, 
which  they  then  cancelled.     This  sale  was  announced  to  the  de- 
fendant by  said  Joseph.    The  plainrifis  made   a  demand  of  the 
property  ;  but  the  defendant  refused  to  deliver  it,  be  still  holding 
it  upon  said  attachment :  and  he  soon  after  advertised  and  sold  it 
to  satisfy  the  execution  of  said  Dor  us.    The  defendant  had  be- 
fore sold  an  undivided  half  of  the  same  property  on  sundry  exe- 
cutions of  creditors  against  both  the  said  Bascoms. 

The  plaintiffs  introduced  testimony  tending  to  show,  that  the 
property  of/,  and  J.  A.  Bascom,  liable  to  attachment,  was,  on  said 
26th  of  May,  1823,  and  ever  since  had  been,  insufficient  to  pay 
the  debts  of  said  firm;  and  that  the  firm  was  insolvent. 
But  no  account  of  the  concerns  of  the  firm  was  taken,  or  sub- 
mitted to  the  jury. 
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The  plaintiffs  made  the  defendant  no  ofier  of  any  indemnity  ^'J*81*' 
ftgainst  the  claim  of  Dome  Bottom ;  but  commenced  this  action      *1829.  ' 
of  trover  against  the  defendant  for  the  property.    The  defendant,  "ReeTetUT 
on  the  trial,  objected  to  the  admission  of  the  plaintiffs'  testimony,  Sh  ^^ 
which  had  a  proper  tendency  to  establish  such  a  claim  as  is  above 
stated.    The  same,  however,  was  admitted  $  and  the  Court  in- 
structed the  jury  to  find  for  the  plaintiff  if  they  believed  the  testimo- 
ny ;  and  further,  that  the  rule  of  damages  was  the  value  of  the 
property,  and  not  die  amount  raised  upon  the  sale  at  auction* 
The  exceptions  were    taken   to  these  decisions  and  instruc- 
tions,  and   a  new  trial  was  prayed  for  by  the   defendant ; 
the  verdict  having  been  returned  against  him  for  about  $315 ;  this 
being  the  actual  value  of  the  moiety  sold  and  interest  upon  the 
same*    The  cause  was  argued,  at  a  former  term,  upon  all  the 
points  thought  of,  whether  technical  or  substantial;  and  again 
this  term,  upon  such  points  as  the  Court  suggested  would  deter- 
mine the  cause* 

Elliot  far  the  defendant,  contended,  1.  That  the  insolvency  of 
the  firm  was  not  legally  proved.  It  appears  from  the  case  that  no 
account  of  the  concerns  of  the  firm  was  taken,  or  submitted  to 
the  jury.  Without  this,  the  insolvency  could  not  have  been  shown. 
A  deficiency  of  visible  property  is  not  an  insolvency  which  enti- 
tles the  creditors  of  the  firm  to  a  preference. 

2.  The  plaintiffs  cannot  maintain  trover  lor  want  of  a  title  to  the 
property.  At  the  time  of  the  attachment,  the  property  was  in  the 
firm.  The  taking  it  out  of  their  possession,  if  wrongful,  left  them 
only  a  right  to  sue  for  it,  a  mere  chose  in  action,  which  they  could 
not  transfer  to  the  plaintiffs.  If  such  taking  were  legal,  as  against 
the  firm,  then  the  property  was  in  the  custody  of  the  law  ;  and 
the  defendant,  as  an  officer,  was  bound  to  keep  it  for  the  attach- 
ing creditor,  should  he  recover  in  the  suit,  and  to  return  k  to 
the  debtor  from  whom  he  took  it,  if  the  suit  failed.  He  was  not 
bounji  to  take  notice  of  any  sale  they  could  make  while  he  had 
the  custody  of  the  property.  There  was  not,  nor  could  there  be, 
any  delivery.  It  was  a  mere  contract  to  sell ;  but  no  sale.  On 
the  credit  of  this  contract  the  plaintiffs  discharged  their  debts,  but 
that  did  not  vest  in  them  the  property  contracted  about. 

The  partnership  was  dissolved  by  the  absconding  of  John  A. 
Bottom;  and  Joteph  could  not  transfer  the  whole  property  of  the 
firm,  bad  th$re  been  no  outstanding  lien  upon  it.  He  could  have 
sold  no  more  than  his  interest ;  and,  half  having  been  sold  before, 
his  interest  was  only  one  fourth  part.  The  plaintiffs,  haviug  dischar- 
ged their  debts,  are  no  longer  creditors.    On  giving  that  discharge 

9. 
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ftfoBA>>'  ***'  ma^e  a  C0Dtract  f°r  l^e  property  in  question :  but  did  nol 
1839.  '    obtain  the  property,  and  if  they  will  sue  for  it,  they  must  sue  in 

ReedetaL   &*  name  °f  *e  Bascoms^  or  one  of  them. 

ShaMrdson.  ®*  There  has  been  no  conversion  by  the  defendant.  A  moiety 
had  been  sold  by  the  defendant  on  executions  against  the  firm. 
The  prior  vendee  was  as  much  entitled  to  the  possession  as  the 
plaintiffs  could  be.  -  But  neither  was  separately  entitled.  The 
officer  was  accountable  for  the  whole  property.  If  he  delivered  to 
the  first  vendee,  and  he  should  prove  bankrupt,  what  remedy 
has  the  partner  ?  If  to  the  latter,  and  he  be  bankrupt,  what  rem- 
edy has  said  vendee  ?  If  the  owners  do  not  agree,  he  ought  not  to 
deliver  to  either  without  an  indemnity.  If  the  demand  of  one  is 
the  demand  of  both,  then  both  must  sue,  and  the  verdict  will  pro- 
tect the  defendant.  If  the  defendant  was  authorised  to  sell  this 
property  on  the  execution  D.  Bascom  vs.  J.  A.  Bascom,  such 
sale  surely  could  be  no  conversion.  Now,  the  plaintifis  do  not 
deny  that  the  portion  of  each  partner,  after  the  debts  of  the  firm 
are  paid,  is  liable  to  his  separate  debts.  If  liable  at  all,  it  must  be 
by  attachment.  As  against  the  Jim,  the  attachment  is  legal.  So 
against  all  its  vendees.  And  the  right  to  sell  to  a  creditor  is  no 
greater  than  the  right  to  sell  for  cash  with  which  to  pay  such  cred- 
itor. The  officer  cannot  know,  nor  is  he  bound  to  know,  wheth- 
er the  firm  be  insolvent,  or  what  particular  debts  it  owes ;  or 
whether  any  claim  for  them  will  be  enforced.  But  he  is  bound 
to  attach,  unless  facts  and  claims,  which  he  must  notice  at  his  per- 
il, forbid.  If  he  is  not  bound  to  notice,  at  the  time,  such  facts 
and  claims  as  the  plaintifis  set  up,  he  cannot  be  so  at  any  after  pe- 
riod. And  if  the  sale  to  the  plaintifis  had  been  after  the  sale  by 
the  defendant  on  execution,  the  case  would  have  been  the  same  as 
it  now  is.  The  officer  could  demand  no  adequate  indemnity 
against  such  claims  as  that  of  plaintifis. 

4.  It  does  not  appear  that  the  defendant  knew,  or  had  means 
of  knowing,  the  insolvency  contended  for.  And  this  question  can- 
not be  tried  at  law,  nor  between  the  parties  now  before  the 
Court.  These  parties  have  no  means  to  come  at  the  amount  of 
property  of  the  firm ;  or  the  amount  of  debts  due  to,  or  from,  the 
firm,  nor  the  relative  rights  of  the  partners.  Especially,  must  they 
be  unabl  to  ascertain  these  in  an  action  of  trover. 

5.  The  plaintifis  are  entitled  to  no  preference  at  law  or  equity. 
The  equity  claimed  has  never  been  adopted  in  this  state.  In  Eng- 
land it  was  adoped  in  analogy  to  the  Bankrupt  laws.  If  it  is  ev- 
er adopted  here,  it  yught  to  be  adopted  with  the  converse  princi- 
ple also,  that  separate  creditors  shall  have  a  preference  with  regard 
to  the  separate  properly.    Equality  is  equity  :  and  this  principle, 
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is  the  plaintiffs  contend  for  it,  is  neither  4qual  nor  equitable.  ^££; 
The  credit  of  the  firmis  the  credit  of  each  partner  }  and  vice  ver-  1829.  ' 
sa.  He  refered  to  several  cases  in  Mats.  Rep.  noted  in  Bige-  Reed  et  ^ 
low's  Digest,  page  93.  6hepEd*». 

J.  Phelps,  contra. — First.     Partnership  funds  should    first 
be  applied  to  the  discharge  of  partnership  debts. — 1  Caines7  Rep* 
343.— 2  John.  280.— Jlmer.  Dig.  264.— The  share  of  each 
partner  is  liable  to  his  creditors  for  his  private  debts ;  but  an  exe- 
cution against  a  partner,  for  his  separate  debt,  can  take  only  the 
interest  o(  the  partner  in  the  partnership  property,  subject  to  the 
partnership  debts.    The  interest  only  of  the  partner  is  sold  on 
the  execution,  and  not  the  effects.— 1  Sw.  Dig.  345. — 2  Con. 
Rep.  514. — So  also  inequity. — Swift's  Dig.  351. — If  a  creditor 
of  a  partner  taken  out  execution  against  the  partnership  effects,  he 
can  only  have  the  undivided  share  of  bis  debtor,  and  must  take  it 
in  the  same  manner  the  debtor  himself  had  it,  and  subject  to  the 
rights  of  the  other  partner. — Cowper*s  Rep.  449. — Swift's  Dig* 
337. — The  attachment  of  the  goods  of  a  partnership,  by  a  creditor 
of  one  of  the  partners,  is  not  valid  against  [an  after  attachment  of 
the  same  goods  by  a  partnership  creditor ;  or  a  sale  thereof,  to 
satisfy  partnership  debts:  for,   at  the  common  law,  a  part- 
nership stock  belongs  to  the  partnership,  and  one  partner,  sep- 
arately, has  no  interest  in  it,  but  only  his  share  of  what  is  remain- 
ing after  all  the  partnership  debts  are  paid ;  he  also  accounting  for 
what  he  may  owe  to  the  firm.     Consequently,  all  the  debts  due 
from  the  joint  fund  must  first  be  discharged,  before  any  partner 
can  appropriate  any  part  of  it  to  his  own  use,  or  pay  his  private 
debts  ;  and  a  creditor  to  one  of  the  partners  cannot  claim  any 
interest,  but  what  belongs  to  his  debtor.    'Whether  his  claim  be 
founded  on  any  contract  made  with  his  debtors,  or  on  a  seizing 
of  the  goods  on  execution.  Swift'rDig.  345. — 6  Mass.  Rep.242. 
Secondly.  A  partnership  concern,  and  all  property  invested  in 
it,  and  all  rights  and  liabilities  of  every  kind  belonging  to  it,  wheth- 
er in  law  or  equity,  is  to  all  intents,  a  distinct,  separate  and  inde- 
pendent interest.    One  partner  cannot  divert  the  property  of  the 
joint  concern  to  his  separate  use,  without  the  consent  of  the  other, 
any  more  than  he  could  thus  take  the  private  property  of  that  in- 
dividual before  the  firm  was  established.    This  is  Common  law ; 
and  is  fully  recognised  in  this  state.    The  case  of  Huntington  vs. 
Lyman  6f  Co.    D.  Chip.  Rep.  438,  was  settled  upon  this  prin- 
ciple.   The  creditor  of  an  individual  debtor  can  have  no  greater 
right  than  the  debtor  himself  had.     He  may,  by  operation  of  law, 
or  by  the  act  of  the  party,  put  himself  in  a  condition  to  contrail 
the  interest  of  his  debtor  in  the  partnership  goods.    He  may  by 
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^Feb^il  attachment  take,  aot  the  goods  themselves,  as  such,  because  thef 

lm      do  not  belong  to  his  debtor.    He  might  as  well  take  the  property 

Reed  et  aL  of  B  on  an  attachment  against  A.     But  he  may  take  the  interest 

Shepvdeoiu  w*"ch  maJ  remain  to  his  debtor  in  the  goods.    It  is  the  interest 

only  of  his  debtor  that  he  can  take — it  is  the  interest  only  that  he 

can  dispose  of.    All  the  right  to  the  goods  that  his  debtor  had,  he 

can  have,  and  no  more. 

Thirdly.  There  can  be  no  doubt  of  the  power  of  Joseph  Bas* 
com,  one  of  the  firm,  for  and  in  the  name  of  the  firm,  to  dispose  of 
these  goods  to  pay  a  partnership  debt.  Because  each  partner  of  a 
partnership  firm  has  power  to  sell  and  dispose  of  the  partnership 
effects,  to  adjust  and  pay  debts  due  from  the  partnership  firm. 
Swift's  Dt£.341.— 5  Cranch,  289.— Day's  Dig.  397.— D.  Ch< 
Rep.  242,  And  so  completely  has  one  partner,  in  the  name  and 
on  account  of  the  firm,  controul  over  the  partnership  effects,  that  if 
the  goods  had  been  sold  and  transferred,  by  one  of  the  partners  to 
this  firm,  for  the  payment  of  his  separate  debt,  the  other  partner 
may  bring  trover,  or  an  action  for  e;oods  sold  in  the  name  of  the 
firm,  and  recover  as  we  have  before  shown.  Cow.  Just.  48. — • 
16  John.  34.— Paley  on  Agency,  180.— P.  Ch.  Rep.  242.-4 
Taunt.  684.  The  sheriff  acts  at  his  peril,  and  is  answerable  for 
any  irregularity  or  •  mistake  in  taking  property  on  his  precept- 
1  Burr.  31,  32,  33,  fye. 

From  these  principles  it  follows,  that  the  plaintiffs,  having  pur* 
Chased  this  partnership  property  from  one  of  the  partners,  in  the 
name  and  acting  for  the  firm,  in  payment  of  a  debt  due  from  the 
firm,  the  property  became  vested  in  them  ;  and  being  so  vested, 
the  defendant,  without  right,  having  disposed  of  the  property,  the 
plaintiffs  must  recover  the  value  In  this  action. 

The  opinion  of  the  Court  was  delivered  by, 
Hutchinson,  J.  The  principal  question  which  we  have  to  de- 
cide is,  whether  the  creditors  of  a  partnership  firm  have  such  a 
lien  upon  the  partnership  effects,  that  the  defendant  is  liable  id 
tort,  for  holding  and  selling  the  property  in  question,  upon  an  ex- 
ecution against  one  individual  of  the  partnership  ?  I  say  holding  and 
selling;  for  the  plaintiffs  had  no  pretence  of  title  to  this  particu- 
lar property,  till  long  after  the  defendant  attached  the  same,  and 
held  it  upon  his  writ. 

The  plaintiffs  claim  that  they,  as  creditors  of  the  firm  of  J.  and 
J.  A.  Bascom,  had  such  a  lien  upon  the  property,  which  was  per- 
fected into  a  title  to  this  particular  property,  by  a  sale  to  them  in 
discharge  of  their  debts,  against  the  firm,  before  the  defendant 
sold  on  execution.  And  the  defendant  contends  that  his  sale  was 
an  official  duty,  giving  effect  to  the  attachment  he  made  before  the 
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purchase  by  the  plaintifis ;  and  that  neither  bis  refusal  to  deliver   jJEJJJJ?1 
to  the  plaintiffs,  nor  his  sale  of  the  property,  amounted,  to  a  con*      i*&* 
version.    He  also  denies  that  the  plaintiffs  could  acquire  any  title  Reed  et  aL 
while  his  attachment  was  on  the  property.  shepwd**. 

There  seems  no  dispute  what  the  law  is,  upon  this  subject,  in 
England,  and  some  of  thai  eighboring  states,  at  least,  there  is  none 
among  the  members  of  the  Court.  That  law  is,  as  we  understand 
from  the  books,  that  the  creditors  of  a  partnership  have  a  lien  upon 
the  partnership  effects  of  their  debtors  in  preference  to  the  credi- 
tors of  the  individual  members  of  ihejirm.  They  have,  also,  the 
right  to  pursue  the  individual  property  in  common  with  the  credi- 
tors of  the  separate  partners ;  while  the  creditors  of  the  separate 
partners  have  no  right  against  the  partnership  property,  only  to 
take  the  interest  of  their  debtor  in  the  firm,  after  the  partnership 
is  closed,  and  that  interest  ascertained.  It  is  understood,  this  in- 
terest can  be  taken  at  any  time  and  sold  for  what  it  will  fetch. 

In  England,  this  law  took  its  origin  from  the  same  policy  whence 
originated  the  bankrupt  system.  The  object  there  is  to  promote 
trade ;  in  order  to  which  they  use  this  law  to  keep  up  the 
credit  of  trading  companies.  It  creates  a  monopoly  of  the  part- 
nership property  in  favor  of  the  partnership  creditors. 

Aside  from  the  question  of  policy,  to  promote  some  natural  in- 
terest, there  is  no  more  reason  in  this  than  there  would  be  in  giv- 
ing a  like  preference  to  the  creditors  of  the  individual  partners. 
There  are  many  cases  of  partnerships  formed  by  individuals  deeply 
in  debt  for  the  property  they  severally  possess,  and  which  is  work- 
ed into  the  partnership  in  such  a  manner  as  not  to  be  traced  by 
the  prior  creditors,  and  yet  there  ought  to  be  a  lien  upon  it  in  their 
favor.  So,  there  may  be  cases  of  partnerships  formed  by 
those  in  debt,  who  afterwards  receive  property  for  the  partnership 
on  credit,  which  may  go  to  pay  private  debts  to  the  injury  of  the 
partnership  creditors. 

This  action  is  probably  the  first  in  which'the  Courts  in  this  state 
have  ever  been  called  upon  to  apply  the  law  under  which  the 
plaintiflS  claim.  The  argument  in  behalf  of  the  plaintiffs  is  very 
ingenious  to  induce  its  application  here,  and  to  exclude  the  diffi- 
culties heretofore  suggested  by  the  Court.  One  difficulty,  how- 
ever, yet  remains  ;  we  are  not  sufficiently  informed  how  the  cred- 
itor of  the  individual  partner  can  obtain  that  interest  in  the  partner- 
ship property,  to  which  it  is  conceded  he  has  aright ;  namely  the 
interest  of  his  debtor.  We  can  easily  conceive  how,  in  England 
and  New-York,  where  the  property  of  the  debtor  is  holden  from 
the  delivering  out  of  execution,  there  may  be  a  #ale  at  auction  of 
this  interest,  because  the  execution  creates  a  lien  without  any  vis- 
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™lbvu*v '   *^e  "ev^  anc*  remov*BS  ^e  property*    We  are  told  this  interest  Is 
1829.  '    sold  in  Connecticut,  and  the  purchaser  is  let  into  the  former  in* 
Reedetai.   terest  of  the  debtor,  whatever  that  may  eventually  be.      But  how 
ShepT«bon.  *e  ProPerty  *s  guarded  against  sales  by  the  debtor,  and  the  attach- 
ments of  other  creditors,  between  the  levy  and  the  sale,  we  are 
not  informed. 

In  this  state,  we  have  no  method  of  attaching  goods  so  as  to 
avail  the  creditor,  but  to  take  them  and  keep  them  from  the 
debtor,  as  was  done  in  this  case.  There  is  no  such  thing  as  at* 
taching,  or  levying  upon  the  debtor's  interest  in  the  goods,  and  ad- 
vertising and  selling  the  same,  and  avoid  an  intermediate  sale 
by  the  debtor,  but  to  take  the  goods  themselves  from  his  custody. 
Just  so,  with  regard  to  the  attachments  of  other  creditors,  who  might 
have  any  right  to  attach.  If,  then,  the  officer,  taking  the  interest 
of  the  individual  partner  in  the  only  way  in  which  he  can  take  it 
and  preserve  it  for  his  employer,  is  to  be  considered  as  a  trespass- 
er, by  reason  of  such  taking,  or  his  sale  is  to  be  considered  a  con- 
version, when  the  partnership  creditors  sue  him ;  this  amounts 
to  a  total  sequestering  of  the  partnership  property,  not  only  to  the 
use  of  the  partnership  creditors,  but  to  the  partners  themselves, 
as  against  the  creditors  of  the  individual  partners.  A  decision  to 
this  effect  would  be  going  great  lengths,  while  our  statutes  give  to 
the  creditors,  without  distinction,  the  most  unbounded  right  to  se- 
cure their  debts  by  attaching  the  goods  and  chattels  of  the  debt- 
or, excepting  only  some  articles  of  necessary  use.  Upon  this 
point  the  difficulties  under  which  the  Court  have  always  labored, 
have  not  been  removed  by  the  argument  of  the  plaintiff's  counsel. 
We  seem  to  want  some  statute,  prescribing  some  new  mode  of 
keeping  property  safely  during  the  fourteen  days  that  it  must,  by 
law,  be  advertised  before  a  sale  ;  also,  during  the  pendency  of  a 
suit  after  an  attachment ;  and,  without  this,  an  attachment  with- 
out removal  would  be  a  nullity. 

The  plaintiffs  counsel  cite  the  case  of  Pierce  vs.  Jackson,  6 
Mass.  Rep.  242,  to  show  the. law  he  contends  for  to  have  been 
adopted  there.  In  compelling  the  sheriff  to  account  for  the  mon- 
ey raised  on  a  sale  of  partnership  goods,  the  Court,  in  that  case, 
gave  a  preference  to  the  creditors  of  the  firm :  but  there  the  goods 
appear  to  have  been  levied  upon  and  sold,  as  were  these  by  this  de- 
fendant. The  Sheriff  was  not  treated  as  a  trespasser  for  the  tak- 
ing of  the  goods.  If  cases  of  this  kind  have  before  arisen  in  this 
state  we  believe  none  have  been  litigated,  and  the  practical  course 
has  been  to  attach  the  undivided  moiety,  as  was  done  in  this  case  ; 
treating  the  property  as  holden  by  a  tenancy  in  common.  It 
must  continue  to  be  so  treated,  or  we  cannot  attach  at  all,  till  the 
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legislature  interfere,  and  make  some  new  provision  for  such  a  case.  ^2ES!£ 
f    Th«  furnishes  an  answer  to  that  part  of  the  argument  of  plain-       1829.  ' 
tif&'<  c%^sgj|/ which  supposes  the  partnership  property  to  form  Reedetai. 
*ucti,a  distinct »fipd,as  to  be  intangible  by  the  creditors  of  one  g^p^on. 
partner.    Th*  undivided  half  is  not  thus  intangible.    We  need 
not  now  decide  what  would  be  the  effect  of  a. proceeding  by  the 
partners,  or  either  of  them,or  by  the  creditors  of  the  firm,  to 
bring  the  partnership  to  a  close,  and  appropriate  the  partnership 
property,  first,  to  pay  the    debts  due  from  the  firm,  in  pref- 
erence to  the  individual  debts  :  Such  a  proceeding  differs  much 
from  the  one  before  us,  which  treats  the  officer  as  a  wrong  doer. 
But,  it  is  urged,  that  the  officer  might  apply  to  Chancery,  and 
compel  an  interpleader,  to  ascertain  to  whom  the  property  belongs. 
In  this  there  would  be  more  reason,  if  the  suit  sounded  in  contract ; 
if  it  was  a  suit  for  the  money  raised  by  the  sale.    But,  even  then, 
we  would  not  force  the  officer  into  a  controversy  that  might  out- 
live his  office,  and  be  attended  with  great  expense  :  more  espe- 
cially would  we  not  doit,  under  circumstances  like  the  present, 
and  let  his  success  in  this  actipn  of  tort  depend  upon  the  result  of 
that  collateral  controversy.  The  parties  themselves  should  litigate 
such  questions ;  and  if  an  officer  must  go  into  chancery,  let  him 
be  drawn  in  as  defendant,  and  not  driven  in  as  plaintiff.    If  the 
plaintiffs  choose  to  have  the  question  decided  in  equity,  they  might 
bring  their  bill,  and  enjoin  the   defendant  from  paying  over  the 
money,  while  the  suit  is  depending.     The  case  cited  by  plaintiffs 
from  1  Burrow  is  not  in  point,  unless  we  first  decide  the  prop- 
erty of  the  firm  to  be  sequestered  out  of  the  reach  of  the  creditors 
of  each  partner.   That  was  a  case  under  the  Bankrupt  laws ;  and       , 
was  really  a  dispute  between  the  sheriffs  for  one  creditor,  and  the 
assignees  of  the  bankrupt,  for  the  body  of  the  creditors ;  yd  it  re- 
sulted in  a  clear  case  for  the  assignees ;  for  the  act  of  bankruptcy 
was  committed  December  4th,  the  judgment  and  execution,  and 
delivery  of  the  same  to  the  defendants,  the  sheriffs  of  London,  were 
on  the  5th.    The  commission  of  bankruptcy  on  the  8th,  and  the 
assignment  was  the  same  day,  and  the  sale  by  the  defendants  was 
the  28th.     By  the  bankrupt  laws  the  assignment  vests  the  prop- 
erty in  the  assignees,  by  relation,  at  the  time  of  the  act  of  bank- 
ruptcy.   Hence,  that  fund  was  exclusive  in  the  hands  of  the  as- 
signees.   As  we  decide  this  property  to  be  not  so  sequestered  to 
the  exclusive  use  of  the  creditors  of  the  firm,  there  is  nothing  in 
that  case  that  can  govern  this. 

The  plaintiffs  further  contend,  that  the  case  shows  the  firm  of 
J.  and  J.  A.  Bascom  to  be  insolvent,  which  exclude*  all  idea  of 
any  surplus  that  could  belong  to  the  separate  creditors.     The 
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jSSJJJJj*  case  does  show,  that  the  plaintiffs  adduced  testimony  tending  to 
1829-  '    prove  this ;  but  it  further  shows,  that  no  account  of  the  partnership 
ReedetaL  property  bad  been  taken,  and  none  was  submitted  to  the  jury. 
Shepwdson.  Testimony  short  of  this  is  too  vague  and  uncertain,  and  ought 
not  to  have  been  admitted  to  go  to  the  jury  for  the  purpose,  of 
showing  insolvency.    Neither  ought  it  to  have  been  admitted  for 
the  further  reason,  that  the  officer  must  act,  in  making  his  attach- 
ment, in  reference  to  such  facts  as  then  appear ;  and  he  must  not 
be  made  a  trespasser  by  the  result  of  an  accounting,  afterwards 
had  between  the  partners. 

So  far  as  we  have  now  disposed  of  the  case,  and  if  no  other  point 
could  be  urged,  the  whole  testimony  ought  to  have  been  excluded  ; 
for  it  only  tends  to  support  a  claim  under  a  law  never  adopted  here. 
Our  statute,  adopting  the  common  law  of  England,  adopts  it  so 
far  only  as  it  is  applicable  to  our  circumstances,  and  not  inconsist- 
ent with  our  constitution  and  laws.  The  law  now  contended  for  is 
wholly  inconsistent  with  our  statutes  concerning  attaching,  and 
levying  upon,  personal  estate,  and  the  long  usage  and  uniform  de- 
cisions that  the  attaching  officer  must  move  the  property  from  the 
custody  of  the  debtor.  It  is  also  inconsistent  with  our  circumstan- 
ces ;  as  we  have  no  motive  to  encourage  partnerships  any  more 
than  individual  business  men.  But  should  the  legislature  see  fit 
to  adopt  this  law,  they  can  do  it,  and  prescribe  a  mode  to  carry 
it  into  effect.  This  was  the  opinion  of  Judge  Royce,  upon  the 
first  argument  of  this  case,  and  is  the  result  to  which  Judge  Pren- 
tiss arrived  in  vacation,  as  he  informed  me  when  he  delivered 
over  the  papers,  a  short  time  since ;  and  we,  who  are  present,  are 
•       agreed  in  the  same  opinion ;  and  a  new  trial  must  be  granted. 

The  case  presents  a  point,  not  much  noticed  by  counsel,  and 
which  may  be  important  in  some  future  disposition  of  the  cause. 
The  case  shows,  that  the  defendant  had  before  sold  an  undivided 
half  of  this  property,  by  virtue  of  other  executions  against  the 
firm.  He  now  has  taken  and  sold  an  undivided  half  of  the  same 
by  virtue  of  an  execution  against  one  of  the  members  of  the  firm. 
It  is  not  readily  seen,  upon  this  state  of  things,  why  the  defendant 
had  a  right  to  take  and  sell,  upon  said  last  execution,  any  more 
than  one  undivided  fourth  of  said  property.  But  the  parties,  who 
know  the  facts  in  the  case,  can  present  them  on  a  future  trial  as 
the  merits  require.  If  the  defendant  took  half,  when  he  should 
have  taken  but  a  fourth  part,  possibly  the  plaintiffs  may  be  entitled 
to  recover  a  fourth  part. 

New  trial  granted. 

J.  Phelps  y  for  plaintiff. 

5.  Elliot,  for  defendant. 
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FrANKLIK  RlPLET  VS.  JcBKIflAH  GrIENWAT.  FriJS^' 


I 


^that  a  note,  dated  August  25th  and  payable  in  four  yean  from  dates  fall*  due  Au- 
gust 28th,  if  three  days  of  grace  are  allowed. ' 

That  the  holder's  taking  collateral  security  does  not!  discharge  the  endorser,  unless 
he  also  suspend  the  right  efactionjupon  the  note. 

The  plaintiff  declared  upon  a  note  of  $425,  signed  by  one  Fla- 
vel Greenleaf,  and  made  payable  to  the  said  Jeremiah  Green- 
leaf,  or  bearer,  and  by  him,  at  its  date,  endorsed  to  the  plaintiff. 
Said  note  bore  date,  August  25th,  1818,  and  was  made  payable 
in  four  year3  from  date,  with  annual  interest.  The  declara- 
tion alleged  demand  of  payment  on  the  28th  of  August,  1822, 
and  said  FiaveVs  refusal  to  pay ;  and  immediate  notice  of  non- 
payment to  the  defendant*  The  action  was  tried  in  the  county 
court  on  the  general  issue,  and  several  exceptions  were  taken  to 
the  decisions  of  the  court  and  their  charge  to  the  jury ;  some  of 
which  were  afterwards  abandoned.  The  plaintiff  obtained  a  ver- 
dict, and  the  action  was  brought  to  this  court  on  a  motion  for  a 
new  trial  founded  on  the  exceptions  taken  by  the  defendant,  and 
allowed  by  the  court ;  which,  so  far  as  not  abandoned  upon  the 
hearing  before  this  court,  were  as  follows,  to  wit  t 

"  On  the  trial  of  this  action,  the  note  and  it3  endorsments  were 
read  without  objection.  The  plaintiff  then  produced  testimony 
tending'to  show  that  in  May  or  June,  1 822,  he  applied  to  one  Alanson 
Clarke,  of  Greenfield,  in  the  State  of  Massachusetts,  to  go  to  the 
westward,  and  demand  payment  on  a  note,  when  the  same  should 
become  payable  ;  and,  in  the  mean  time,  to  make  inquiry  for 
the  residence  of  the  said  Jeremiah,  and  give  him  notice  of  non- 
payment, if  payment  should  not  be  made  when  demanded  of 
the  signer.  And  the  said  Clarke  was  sworn,  and  testified  that  he 
went  to  the  westward,  and  at  Edinburgh,  in  the  State  of  New- 
York,  on  the  27th  day  of  August,  1822,  he  found  said  Flavtl  Green- 
leaf,  and  demanded  of  him  the  amount  due  on  said  note,  who  did 
not  pay  the  same,  and  said  he  was  poor  and  unable  to  pay  it;  that 
he  tarried,  endeavoring  to  obtain  some  security  from  said  Flavel, 
during  said  day ;  and  on  the  next  day,  the  28th  of  August,  early 
in  the  morning,  the  witness  renewed  the  demand  of  payment, 
and  was  again  refused ;  that  Flavel  came  with  the  witness  sev- 
enteen miles  on  his  return,  when  they  separated*9' 

The  testimony,  referred  to  in  the  case,  concerning  a  composition 
between  the  plaintiff  and  Flavel  Greenleaf  was  to  the  following 
facts,  to  wit :  That  said  Flavel,  whtfi  the  payment  was  demand- 
ed, told  the  plaintiff's  agent  that,  if  the  plaintiff  would  advance 
him  raw  hides,  he  would  tan  them  into  sole  leather,  and  the  plain- 
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^w?'  riff  shouH  have  the  avails  on  this  note— That,  in  October  follow- 
1829.  '  ing,  the  plaintiff  did  advance  to  said  Flavel  $121  98  worth  of 
Ripley     hides,  under  an  agreement  that  said  Flavtl  should  tan  them  into 

Greenleaf.   s^e  father,  and  the  proceeds,  if  any,  after  paying  the  cost  of  the  J 
hides,  should  go  on  the  note — That,  about  two  years  afterwards,  I 
the  plaintiff  called  upon  said  Flavel,  and  was  informed  by  him, 
that  he  ^vas  unable  to  make  him  any  payment ;  that  the  leather 
was  riot  sold,  and  that  it  would  not  probably  fetch  more  than  the 
costs  of  the  hides — That,  during  this  interview,  with  a  view  to  se- 
cure the  plaintiff  for  the   money  advanced  for  the  hides,  and  in 
hopes  that  something  might  be  realized  to  go  in  part  payment  of 
raid  note,  said  Flavel  told  the  plaintiff  that  he,  said  Havel,  owned 
a  small  house  and  an  acre  of  laud,  Which  was  mortgaged  for  part 
of  the  purchase  money,  to  wit,  for  $150,  and  that  he  would  gnne 
the  plaintiff  a  mortgage  of  the  same,  subject  to   said  previous 
mortgage — That  said  Flavel  had  paid  #100,  towards  the  place, 
and  made   some  improvements,  and  thought  it  would  yield  the 
plaintiff  something — That  said  Flavel  agreed  to  give  the  plaintiff 
a  note  of  #400,  and  secure  the  same  *by  a  mortgage  upon   said 
property,  to  secure  him  'for  the  money  advanced  for  hides — "that 
v    the  plaintiff  told  said  Flavel  he  did  not  expect  to  obtain   any 
thing  from  the  endorser ;  and  that  if  said  Flavel  gave  said  note  of 
$400,  arid  said  mortgage  and  note   should  be  paid  in  on6  year 
from  that  time,  it  should  cancel  his  demand  for  the  amount  paid  for 
hides,  arid  the  said  note  given  to  said  Jeremiah :  but  that  said  Fla- 
vel  told  the  plaintiff  he  could  not  pay  the  money  in  thai  time,  and 
so  it  was  understood— That  said  Flavtl  was  willing  to  do  what  he 
Sduld  in  paying  said  note  of  $425 — That,  a  few  months  after- 
Wards,  said  Flavel  made  a  note  to  the  plaintiff  for  $400,  payable 
m  one  year ;  also  a  mortgage  of  said  property  t6  secure  payment 
Of  it,  and  sent  the  same  to  the  plaintiff  by  mail — That  there  was  no 
Other  consideration  for  said  note  of  $400,  than  said  sum  paid  for 
hides,  and  the  overplus  to  be  applied  on  said  note  of  $425 — That 
the  first  mortgage  upon  the  property  still  remained  unsatisfied,  and 
Aat  the  premises,  if  sold,  would  not  fetch  enough  to  pay  said  first 
mortgage,  and  the  sum  advanced  for  hides,   though  they    cost 
said  Flavel  much  more — That  neither  the  plaintiff,  nor  any  one 
fn  his  behalf,  ever  agreed  to' wait  upon  said  Flavel  a  single  day 
after  the  note  of  $425  became  due ;  but  the  waiting  was  because 
a, suit  against  said  Flavel  would  avail  nothing — That  said  note  of 
$400,  and  mortgage  to  secure  the  same,  were  not  designed  by 
said  Flavel,  nor  agreed,  by  the  plaintiff,  to  destroy  said  note  of 
$425,  but  only  to  be  security  for  the  money  advanced  for  hides, 
and  said  note  of  $425,  as  above  mentioried,  if  any  thing  should  be 
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realized  from  the  s$me— and  that  th$  p&in6f?y$t  held  the  Qote  j£E*£5* 
of  $400)  apd  tfa?  n^ortgage,  and  that  said  JFZarc/  had  acv^r  yet  1829.  > 
paid  ^he  plaintiflf  agy  thing  on  qny  account  whatever.  Hftipljey 

The  defendant's  counsel  requested  the  Court  to  instruct  the.  G   ^ll^ 
jury  ^s  (ojlo^s,  to  yU  :. 

.Firaf,  That  there  haclbeennp  legaildem^nc\of  ^mak^rsi^f- 
ficient  to  charge  the  endorser. 

Secondly,  The  composition  was  a  new  contract.  Tin^.  q\<\ 
a  new.  credit  were  thereby  given  to.  the  maker  of  |he  note.  Thia 
endorser,  being  no  party  to  that  agreement,  w,a$  thereby  discharg- 
ed. 

The  court  did  not  so  instruct  the  jury ;  but  did  instruct  them 
upon  the  first  point,  that,  if  they  beKeye^the  demand  on  said  27th 
and  £8th  days  of  August,  as  testified  by  said  ClafM,  that  wa&  in 
season  to  charge  the  endorser. 

With  regard  to  the  second  point,  the  court  instructed  the  jury, 
that  the  plaintiff's  obtaining  collateral  security  from  the  maker 
would  not,  of  itself,  discharge  the  endorser*  There  must  be 
something  further — he  must  either  haye  received  the  pay,  or  macte 
some  contract,  by  which  his  right  of  action  against  the  maker  was 
discharged  or  suspended— That  the  court  had  discovered  no  tes- 
timony of  any  contract  to  suspend  the  right  of  action  against  the 
maker  ;  but  that  all  the  testimony  upon  that  point  was  before 
them  in  depositions  ;  and,  if  they  should  find  a#y  such  evidence  to 
convince  them  of  that  fact,  k  would  discharge  the  defendant  from 
his  endorsement, 

For  the  dtfqndant,  it  was  contended— That  the  anangement,  en- 
tered into  between  the  plaintiff  and  Flavel  Greenleaf,  discharged 
the  endorser.— 1  Wheat.  Sel.  274.— Cooke's  B.  £.  168,  169.. 
—3  Bro.  Ch.  C.l.S.  C— 8  East,  576,  Gould  vs.  B,obson. 

That  th^e  holder  must  demand  payment  of  the  maker  on  the  day 
the  note  falls  due.  Without  the  days  of  grace,this  note  fell  due  on  the 
26th  August,  1822,  and  the  demand  of  payment  should  have  been 
made  on  that  day.  If  the  days  of  grace  are  allowed,  the  note  did 
not  (all  due  before  the  29th  of  August ;  and  a  demand  before  that 
time  is  a  nullity.  JV.  Y.  Jusiice,l06. — 8  Mass.  Rep.  453. — 6 
Term  Rep.  123. 

For  the  Plaintiff,  it  was  contended — That  the  note  falling  due 
on  the  25th  Aug.  1822,  the  plaintiflf,  who  lived  in  Greenfield f 
Mass.  made  personal  demand  of  the  maker,  utEdinbvrgh,  N.  Y. 
where  he  resided,  which  was  sufficient ;  it  having  been  made  on 
the  28th,  which  was  the  third  day  of  grace.  Chit,  on  Bills, 
(Phil.  ed.  1827;  339,  4,2— 14.  209,  note.—X  Comes,  413.— 
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WlflDHAJf, 

February, 

1829. 

Ripley 

w. 

Greenlea£ 


Id,  343.— Bcrtfey  on  Bills,  (ed.  of  1826;  151,  153.— Id.  126. 
7  JtfaM.  Freeman  vs.  Boynton,  483. — 1  JV.  H.  jRep.  140,£Tad- 
dock  vs.  Murray.— Chit,  on  Bilk,  343,  J7.  S.  JBan&  vs.  WiU 
liams. 

That  the  endorser  was  not  discharged  by  dealings  with  the  ma- 
ker, no  time  having  been  given  on  the  note,  nor  plaintiff's  right  to 
sue  having  been  suspended.  Bailey  on  Bills,  227 — 229,  and  cases 
there  cited. — 15  Johns.  Rep.  338. — 18  id.  28. — 2  Stark.  Rep. 
178,  (3  Com.  Law  Rep.  303J  Bedford  vs.  Deakinet  al— 
1  Bam.  Sf  Cress.  14,  (&  Com.  Law  Rep.  10)  Pring  vs.  Clark- 
son* 

The  opinion  of  the  court  was  delivered  by 

Hutchinson,  J.  Every  thing  connected  with  the  question  of 
notice  to  the  defendant,  of  the  nonpayment  of  the  note  by  the  ma- 
ker, being  now  out  of  the  case  by  an  express  abandonment  of  that 
part  of  the  controversy,  two  questions  only  remain  for  our  decision. 
1st.  Whether  the  demand  of  pay ment  was  so  made  by  the  plain- 
tiff as  to  charge  the  endorser  ?  and,  2dly.  Whether  the  court  gave 
the  proper  instructions  to  the  jury  upon  the  litigated  point  of  a 
composition  between  the  plaintiff  and  the  maker  of  the  note? 

Upon  the  first  question,  the  note  bearing  date  August  25th, 
1818,  and  made  payable  in  four  years  from  the  date  thereof,  the 
defendant  contends,  that,  allowing  the  three  days  of  grace,  the  de- 
mand should  have  been  made  the  29th  of  August,  1822  ;  where- 
as, it  was  made  the  28th.  In  support  of  this  computation  of  time 
he  cites  Coven's  Treatise,  page  106,  where  he  says,  that  a  note 
dated  Sept.  ]0,  and  payable  in  two  months,  falls  due  Nov.  2d.  I 
conclude  this  must  be  a  misprint,  or  mistake  of  some  sort,  for  I  find 
no  book  that  supports  it.  Kyd  on  BUls,  page  5,  says, "  if  a  bill  is 
dated  the  first  of  January,  and  payable  at  one  month  alter  date, 
the  month  expires  on  the  first  of  February."  So,  on  page  6th, 
"  if  a  bill,  dated  the  29th,  30th,  or  31st  of  January,  be  payable  one 
month  after  date,  the  month  expires  the  last  day  of  February." 
The  rule  seems  to  be,  to  exclude  the  day  of  the  date,  but  not  ex- 
clude the  same  day  of  the  succeeding  month.  In  17  Mass.  Rep. 
94,  Hartford  Bank  vs.  Barry,  the  note  sued  was  dated  May 
20th,  1819,  and  payable  in  four  months  from  the  date,  and  grace. 
Payment  was  demanded,  and  notice  of  non-payment  given,  Sep- 
tember 23d,  in  the  same  year.  The  same  objection  was  made 
on  trial  as  in  this  case,  that  the  demand  was  made  too  soon.  The 
Chief  Justice  overruled  the  objection.  The  question  was  saved, 
with  others  that  arose ;  and,  on  a  hearing  before  the  Court,  at  bar, 
the  counsel  for  the  defendant  abandoned  this  objection,  saying 
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the  authorities  were  against  him ,  and  he  referred  to  Kyd,  5  and  (J.--  yifSmaMm 
Bayley,  69,  and  Chitty  on  Bills,  74.  im7' 

We  recollect  no  decision  of  the  Supreme  Court  in  this  state,  Ripiey 
nor  is  any  now  produced,  which  is  an  authority,  either  to  include  <3reenieaf. 
or  exclude  the  days  of  grace.  In  the  case  of  Nash  vs.  Hairing" 
ton,  reported  in  2  Aiken's  Reports,  this  Court  decided  to 
follow  the  rules  of  the  Law  Merchant  with  regard  to  demand  and 
notice.  If  the  question  of  allowing  the  days  of  grace  or  not,  in 
matters  transacted  in  this  state,  were  now  urged  upon  us,  we  might 
feel  inclined  to  save  the  question  till  we  could  ascertain  the  opinion 
of  our  absent  brethren.  But  we  are  freed  from  all  difficulty  in  two 
ways,  1st,  The  counsel,  on  both  sides,  are  agreed  in  their  argu- 
ments that  the  three  days  of  grace  ought  to  be  allowed  in  the 
present  case.  2dly,  The  maker  of  the  note  resided  iq  the  state 
of  New-York,  when  the  note  became  due,  and  the  demand  was 
made  ot  him  there.  We  understand  the  three  days  of  grace  are 
there  allowed  as  a  matter  of  right.  If  so,  it  is  correct  to  adopt  the 
same  rule  here  in  a  case  where  the  demand  was  made  in  that 
state. 

It  is  further  urged,  that  this  demand  was  made  too  soon,  by 
being  made  in  the  morning  of  the  28th.  Having  already  adjudg- 
ed the  28th  to  be  the  true  day  on  which  the  note  fell  due,  al- 
lowing the  days  of  grace,  we  have  no  doubt  but  that  the  demand 
of  payment  should  have  been  made  towards,  the  close  of  the 
day,  if  nothing  intervened  to  operate  as  a  waiver  of  that  ceremony. 
It  appears  by  the  case  that  Clarke,  the  plaintiff's  agent,  arrived  at 
Edinburgh,  New-York,  on  the  27th  of  August,  and  found  Flavel 
Oreenleaf,  the  maker  of  the  note,  and  demanded  payment.  He 
refused  payment,  saying  he  was  poor  and  unable  to  pay  the  same 
— Clarke  tarried,  endeavouring  to  obtain  security,  through  the 
day  without  effect — That  on  the  next  day,  the  28th,  early  in  the 
morning,  Clarke  renewed  the  demand  of  payment,  and  was  again 
refused — And  that  Flavel  accompanied  Clarke  seventeen 
miles  on  his  way  back,  and  then  they  separated.  Now,  it  is  cer- 
tain that,  if  Clarke  had  not  found  Flavel  at  home,  or,  finding  him 
and  making  demand  of  payment,  had  received  no  reply,  or  one 
merely  evasive,  he  must  have  tarried  till  towards  sunset,  and  then 
made  a  formal  demand.  But  Flavel  uses  no  evasion.  He  dis- 
closes frankly  all  he  could  ever  disclose  on  the  subject ;  relates 
his  total  poverty  and  inability  to  pay  the  note,  which  also  now  ap- 
pears to  have  been  a  true  relation ;  and  having  no  idea  of  attempt- 
ing any  preparation  to  pay  the  note,  accompanies  the  plaintiff's 
agent  nearly  a  half  day's  ride  on  his  homeward  route.  This  may 
well  be  considered  a  waiver  of  any  further  demand.     It  must  have 
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a  w£   bee*  *°  *Wskier<jd  !ft  a.  Wt  against  ^lqvdf  if  the  npte  had  been  so 

1829.      written  as  to  require  a  special  demand  before  an,  action  would  lie ; 

Rijity      and  the^e  is  no  reason  why  it  should  no;  be  so  considered  where 

Greenieaf.  ^  ^pr***  k  concerned.  The  waiting  thrqugh,  the  day,  upder 
all  these  circumstances,  could  have  b$en  no,  other  than  an  idle 
ceremony,,  and  *  useless,  waste  of  tiqiQ, 

Sec<w$y.  The  defendant  urges  that  th^e.  vfas  testimony  in  this 
case  tending  to  sljipTjv  a  contract  between  the  plaintiff  and  the 
mak^f  of  th?  note,  suspending  dip  right  of  action  upon  the  note; 
and  this  ought  to  discharge  ifte  endorser:  and  further, 
that  the  charge  of  the  Court  upon  this  point  was  incorrect. 
The  Cour^tpid  thejury  they  had  discovered  np  testimony,  of  any 
such  cpntrapt ;  that  whatever  testimony  tbeije  waa  upon  the  point, 
was  contained  in  the  depositions- which  would  be  delivered  them ; 
and,  if  they  found  evidence  to  convince  thenp  ojf  that  fact,  it  would 
discharge  the  defendant  from  bis  endorsement,  fh^  objection 
to  this  is,  that  the  Court  ought,  instead  of  the  abpve,  to  have  idra,wn 
the  attention  of  the  jury  to,  the  pa^ticuhu;  p^rts  of  the  testimony, 
and  left  to  them  to  infer  that  such  a  contract  was  made  between 
the  holder  and  the  maker  as  suspended  all  right  of  action  against 
die  Quaker.  The  Court  find  no  labpr  in  deciding  that  such  a  con- 
tract, if  proved^  woujd  discharge  the  endorser.  T^  only  dispute 
regards  the  application  of  the  principle  to  the  pase.  The  authori- 
ty ch^d  fror?  the  8th  pf  East^  576,  supposed  by  fhe  defendant's 
counsel  to  b#  p^aU^l  with  this,  is  a  plain  case  within  that  princi- 
ple. There  ihe  hordes  received  about  half  the  amount  of  the  bill 
from  the  acceptor,  opA  received  an  acceptance  on  a  new  bill, 
payable  a*  a  future  pay,  for  the  rejnaindei; ;  with  an  agreement 
that  tt^e  original  biU  should  remain  in  hia  hands  as  security. 
Here  we  ought  to  bear  in  mind  that  the  new  bill  was  the  evidence 
of  his  debt,  and  \yas.  payable  at  a  future  day,  and  the  old  one  re- 
mained as  security.  T^re  yras^  in  any  eyent,  to  be  a  waiting  till 
the  new  bill  became  payable.  Now  we  will  search  for  a  parallel 
circumstance  in  tfie  case  before  the  C$urt.  jjUl  thet  testimony 
a,bout  the  new  npte  and  mortgage,  whether,  w$  call  them  collater- 
al security  or  any  other  npmq,  is  <?onUined  in,  the  several  deposi- 
tions of  Flavel  Grwnfaaf  hyi&self.  The  defendant,  of  course,  re- 
lies upop  this  to  prove,  that  |hp  new  note  and  mortgage  had  become 
the  debt,  and  the  plo*  note  a  mi^e  security  for  the  payment,  but 
not  to  be  pursued  till  the  w  note  was  payable.  The  witness, 
instead  of  proving thi$,  coitfradicta  \\  tfc  toty.  Tl?#  old  npte  was 
for  $425,  irith  four  or  five  years,  interest.  ^hp.neiff  o^e  w*s  on- 
ly for  $400,  and  that  included  $121  98  paid  out  by  the  plaintiff 
for  bides-  The  witness  says  the  plaintiff  proposed  to  him,  seve- 
ral months  before  the  giving  of  the  new  note,  that,  if  such  note 
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were  given,  tfnd  paid 'within  ttie  year,  he  would  cancel  the  old  note.   ^J^*' 
BiA  Witness  t6ld  him  he  could  not  pay  so  soon.     He  further  tes-      1829- 
tifies  expressly  tha't  there  bever  was  any  figteerfient  whatever,  that     Ripley 
the  old  note  was  to  lie  without  &  suit  even  a  single  day  ;  and  that  GreenieoX 
he  never  has  paid  the  plaintiff  any  thing  on  any  account  whatever. 
And  further,  that  the  land  mortgaged  will  not  sell  for  more  than 
sufficient  to  clear  ofl  the  prior  incumbrance,  and  pay  for  the  amount 
of  the  hides.     In  short  the  witness  contradicts  all  the  defendant 
wishes  to  prove  by  him.     There  appears  nothing  in  the  way  of 
a  suit  the  plaintiff  might  any  time  have  brought  against  the  maker : 
and,  notwithstanding  any  thing  that  now   appears,  he  must  have 
recovered  the  full  amount,  for  nothing  has  ever  yet  been  realized 
by  the  plaintiff  from  his  collateral  security.     The  Court  are  of 
opinion  that  there  was  no  testimony  upon  this  point,  that  required 
any  further  instructions  to  the  jury. 

The  Judgment  of  the  County  Court  is,  therefore,  affirmed. 

Bradley  and  Kellogg,  for  plaintiff, 

John  Phelps,  for  defendant. 


1829., 


Joel  Easterbrook  vs.  William  Low.  jvESr?" 

*The  actpassedJOctbber  28,1826,  to  repeal  the  secern  J  section  of  an  act  entitled  "  An 
Act  fn  addition  to  the  several  acts,  defining  the  powers  of  Justices  of  Che  Peace, 
within  this  state,"  passed  November  19th,  1824,  is  a  valid  law. 

When  the  Governor  and  Council  suspend  the  passage  of  a  bill  until  the  next 
session  of  the  Legislature,  the  same  becomes  a  law  on  being  re-enacted  by  the 
Assembly,  at  said  session,  without  being  again  sentto  the  Governor  and  Council. 

This  was  an  action  of  trespass  on  the  freehold,  commenced  • 
before  a  justice  of  the  peace.  .  The  defendant  pleaded  title  to  the 
close  mentioned  in  the  plaintiff's  declaration,  and  moved  that  the 
cause  be  removed  to  the  County  Court  for  trial.  Whereupon  the 
Justice  refused  to  take  jurisdiction  of  the  cause,  and  certified  the 
records  and  proceedings  to  the  next  County  Court,  and  the  action 
was  there  entered  on  the  docket  of  said  Court  as  an  original  entry, 
agreeably  to  the  2d  section  of  an  act,  passed  November  19,  1824. 
The  defendant's  counsel  then  moved  that  the  action  be  dismissed, 
because  it  was  removed  to  the  County  Court  by  the  mere  order 
of  the  Justice,  without  trial  or  judgment.  The  Court  being  of 
opinion  that  the  action  was  improperly  removed,  "dismissed  it, 
and  rendered  judgment  that  the  defendant  recover  his  costs*  The 
plaintiff's  counsel  then  moved  that  the  cause  pass  to  the  Supreme 
Court ;  which  was  ordered  accordingly.  The  question  before 
this  Court  was  whether  the  County  Court  erred  in  dismissing  the 


vs. 
how. 
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Wirdham,   action  ;  and  it  involved  the  validity  of  an  act  passed  October  28, 
1829. '     1 826,  repealing  the  said  second  section  of  the  act  before  mention- 
Eaaterbrook  e^i  by  virtue  of  which  the  action  was  removed  from  the  Justice 
of  the  Peace  to  the  County  Court. 

Paddock,  J.  pronounced  the  opinion  of  the  Court  In  1824, 
the  Legislature  passed  an  act,  the  first  section  of  which,  gives 
to  Justices  of  the  Peace,  jurisdiction  of  actions  of  trespass 
upon  the  free  hold,  where  the  damage  demanded  did  not  ex- 
ceed the  sum  of  $20  :  also,  giving  to  either  party  the  right  of  ap- 
peal to  the  next  County  Court.  The  second  section  declared,  that 
if  the  defendant  justified  by  plea  of  title,  the  Justice  should  not 
take  jurisdiction,  but  should  certify  the  records  and  proceedings 
to  the  next  County  Court ;  and  directed  the  same  trial  to  be  had 
thereon,  as  though  originally  commenced  in  such  County  Court ; 
and  the  defendant  to  be  held  to  take  a  trial  on  such  plea  of  justifi- 
cation. 

In  1825,  the  House  of  Representatives  passed  an  act  repealing 
the  second  section  of  the  aforesaid  act  of  1824,  and  sent  the  same 
to  the  Governor  and  Council  for  their  revision  and  concurrence, 
or  proposals  of  amendment.  The  proposed  amendments  made 
by  the  Governor  and  Council  not  being  acceded  to  by  the  House, 
it  resulted  subsequently  in  the  bill's  being  returned  to  the  House 
by  the  Governor  and  Council,  with  this  endorsement  upon  it:  "In 
Council  Chamber,  November  17,  1825,  Resolved  to  suspend  the 
passage  of  this  bill  until  the  next  session  of  the  Legislature." 

In  1826,  the  bill  remaining  amongst  the  unfinished  business  of 
the  last  session,  it  was  called  up  and  read,  and  ordered  for  a  third 
•  reading,  which  was  subsequently  had,  and  declared  to  be  a  law. 
And  the  only  question  to  be  decided  in  this  case  is,  whether  a  bill, 
having  gone  through  such  a  process,  and  promulgated,  becomes  a 
law  of  the  state. 

In  determining  this  point,"we  must  necessarily  refer  to  the  Con- 
stitution as  the  basis  upon  which  rest  all  our  laws,  and  by  which 
their  legitimacy  is  to  be  tested. 

The  2d.  section  of  the  Constitution  declares,  that  "the  supreme 
legislative  power,  shall  be  vested  in  a  House  of  Representatives 
of  the  freemen  of  the  Commonwealth  or  State  of  Vermont." 

The  3d.  section,  that  "  the  supreme  executive  power,  shall  be 
vested  in  a  Governor,  or  in  his  absence,  a  Lieut.  Governor,  and 
Council." 

The  6th  section  declares, "  the  Legislative,  Executive  and  Ju- 
diciary departments  shall  be  kept  separate  and  distinct,  so  that 
neither  shall  exercise  the  powers,  properly  belonging  to  the  other." 
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The  9th  section,  after  pointing  out  how  the  members  of  the  JJjJJJJ* 
House  of  Representatives  shall  be  chosen,  and  when  to  assemble,*      is»- 
declares,  "  that  they  shall  be  ityled  The  General  Assembly  of  Eutorbrook 
the  State  of  Vermont,"  and,  amongst  other  things,  "that  they      ^ 
shall  have  power  to  prepare  bills,  and  enact  them  into  laws." 

The  1  bth  tectum  directs  the  style  of  the  laws,  in  future  to  be  pass* 
ed,  shall  be,  "  It  is  hereby  enacted  by  the  General  Assembly  of 
the  State  of  Vermont." 

The  16th  section  commences  with  that  which  may  be  consid- 
ered a  preamble  to  the  residue  of  the  section,  which  is  "  To  the 
end  that  htos  before  they  are  enacted  may  be  more  maturely  con- 
sidered, and  the  inconvenience  of  hasty  determinations  as  much  as 
possible  prevented,  all  bills  which  originate  in  the  Assembly  shall 
be  laid  before  the  Governor  and  Council  for  their  revision  and 
concurrence,  tit  proposals  of  rqendment,  who  shall  return  the 
same  to  the  Assembly,  with  their  proposals  of  amendment,  if  any, 
in  writing,  and  if  the  same  are  not  agreed  to  by  the  Assembly,  it 
shall  be  in  the  power  of  the  Governor  and'  Council  to  suspend  the 
passing  of  such  bills  until  the  next  session  of  the  Legislature  J 
Provided,  that  if  the  Govemor*>and  Council  shall  neglect  or  re* 
fuse  to  return  any  such  bill  to  the  Assembly,  with  written  propo* 
sals  of  amendment,  within  five  days,  or.  before  the  rising  of  the 
Legislature,  the  same  shall  become  a  lawf" 

After  examining  and  comparing  those  parts  of  the  Constitution, 
it  is  believed  that  no  person  can  entertain  a  doubt  that  the 
supreme  legislative  power  of  the  State  is  vested  in  the  Rouse  of 
Representatives,  and  that  the  exclusive  power  of  preparing  bills  and 
enacting  them  into  laws  is  given  to  it.  We  are  not  permitted  to 
treat  the  Constitution  as  we  do  covenants  between  individuals— de* 
clare  one  covenant  to  be  controuled  by  another ;  or  as  contracts, 
Where  from  the  reading  of  all  parts,  we  declare  the  intention  of  the 
parties.  Every  portion  of  the  Constitution  is  a  substantive  part  of 
the  whole  and  must  be  understood  literally,  and  not  left  to  the 
uncertainty  of  construction,  lest  it  be  construed  to  mean  one  thing 
to-day,  another,to-morrow,and  so  on,  until  the  whole, by  construing* 
is  frittered  away.  Therefore,  when  we  read  the  sixth  section, 
"  that  the  Legislative,  Executive,  and  Judiciary  departments  shall 
be  kept  separate  and  distinct,  so  that  neither  exercise  the  powers 
properly  belonging  to  the  other,"  we  are  bound  to  say,  that  the 
powers  of  the  Governor  and  Council  are  as  foreign  to  the  law-giv- 
ing powers  of  the  House  of  Representatives,  as  they  are  distinct 
from  those  of  the  Judiciary. 

We  are  aware,  that  an  opinion  has  prevailed  that  the  sixteenth 
section,  which  declares"  all  bills  which  originate  in  the  Assembly 
0 
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Wj*m»"'  shall  be  laid  before  the  Governor 'and  Council,  &c".  implies  a 
lm      power  of  originating  bills  other  than  in  the  House  of  Representa- 
Euterbrook  &***>  md  ^at  the  same  can  rest  D0  where  but  with  the  Governor 
2^      and  Council.    For  the  obvious  reason  before  stated,  no  authority 
can  be  exercised  under  the  Constitution,  which  is  not  expressly 
given  by  the  letter  of  it ;  yet,  through  courtesy,  the  House  of  Rep- 
resentatives may  receive  and  act  upon  a  bill  framed  and  sent 
down  from  the  Governor  and  Council ;  but  before  it  can  be  re- 
ceived that  they  are  a  co-ordinate  branch  of  the  General  Assembly 
of  the  State,  participating  with  the  House  in  the  enacting  of  laws, 
the  whole  of  the  second  and  part  of  the  ninth  section  of  the  Con- 
stitution must  be  abrogated. 

Should  a  bill  be  amended  in  the  House,  after  its  suspension, 
there  can  be  no  doubt  that  it  ought  again  to  be  kid  before  the 
Governor  and  Council,  and  in  every  respect  be  treated  as  a  new 
bill  from  and  after  such  amendment :  but  without  an  amendment, 
the  whole  power  which  the  Governor,  and  Council  had  over  it, 
was  exhausted  upon  its  suspension,  and  the  house  left  at  liberty, 
at  the  subsequent  session,  to  dismiss  or  declare  it  a  law. 

With  these  views  of  the  powers  of  the  House  of  Representatives, 
to  declare  a  bill  to  be  a  law  of  the  State,  which  had  been  once 
suspended  in  its  passage  by  the  Governor  and  Council,  this  Court 
must  affirm  the  judgment  of  the  County  Court 

Judgment  affirmed. 

C.  K.  Field,  for  plaintiff, 

JR.  M.  Field,  for  defendant. 


-v-^b^ 


Wiwdhjlm.  Pardon  F.  Kimball  vs.  David  B.  Lam  son, 

Febrrtary, 


1829. 


The  word  month,  whenever  it  occurs  in  the  Statutes  of  this  Stale,  means  a  calendar 
month,  unless  the  contrary  be  particularly  expressed. 

(  In  an  action  on  promissory  note,  on  which  a  small  payment  had  been  endorsed,  but 
afterwards  erased— it  was  held,  that  the  note  might  be  read  in  evidence,  without 
any  previous  explanation  of  the  reason  why  the  endorsement  had  been  cancelled.  V 

KbeManote  against  L,  and  endorsed  thereon  one  dollar  for  services  rendered  for  him 
by  L.-— L  afterwards  sued  K  for  the  services  so  endorsed  on  the  note,  and  recovered, 
L  having  testified  that  he  had  never  authorised  K  to  make  the  endorsement  -0n  an 
action  against  L  on  said  note,  it  was  afterwards  held,  that  K  might  erase  said  en-  } 
dorsement  without  prejudice  to  the  note.  -^ 

If  an  action  of  assumpsit  be  brought  against  two  persons,  and  one  of  them  suffer  a 
judgment  by  default,  he  cannot  be  a  witness  in  the  same  suit  for  the  other  defendant. 

Infancymap  be  given  in  evidence  under  the  general  issue  in  an  action  of  assumpsit. 

This  was  an  action  of  assumpsit  brought  against  David  B. 
Lamson,  and  Nathan  Lamson,  the  latter  of  whom  bad  suffered 
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•  default.    At  the  trial  in  the  County  Court;  the  defendant,  Do-  ^££*' 
vid  B.  Lamson,  pleaded  in  abatement!  that  tfce  Justice  of  the      1899. 
Peace,  before  whom  the  cause  was  originally  commenced,  had  ad*  ^KimbajT" 
journed  the  trial  for  a  longer  period  than  three  months,  that  is,       *** 
from  the  26th  day  of  January,  1828,  to  die  25th  day  of  April,  1828. 
The  Court  overruled  the  plea  of  abatement,  and  ordered  the 
said  deiendantto  answer  over.    To  which  decision  the  defend- 
ant's counsel  excepted* 

(  The  cause  then  proceeded  to  trial  by  the  jury  on  the  general 
issue.  The  plaintiff  offered  in  evidence  a  promissory  note  made 
by  the  said  David  B.  and  Nathan,  on  the  back  of  which  appear- 
ed an  endorsement  in  these  words  :  "  Oct.  Received  one  dollar, 
by  repairing  my  clock."  Which  said  endorsement  had  been  can- 
celled, as  appeared  by  the  note.  The  defendant's  counsel  object- 
ed to  the  said  note  being  read,  in  evidence  until  the  plaintiff  had 
produced  testimony  to  explain  by  what  authority  the  endorse- 
ment had  been  cancelled.  But  the  Court  overruled  the  objection, 
and  decided  that  the  note  might  be  read  in  evidence.  To  which 
decision  the  defendant's  counsel  also  excepted. 

The  plaintiff  then  read  the  note  to  the  jury,  and  proved  that  the 
said  David  B.  had,  after  the  commencement  of  the  present  action, 
brought  an  action  of  book  debt  against  the  present  plaintiff,  Kimball, 
and  produced  on  the  trial  of  said  action  one  book  charge  only  against 
Wra,towit,achargeofonedoUarforrepairingack)ck-ThatjGmiaZ/t 
in  defence  to  said  action  of  book  debt,  pleaded  in  offset  a  book  ac- 
count of  $8,  and  offered  the  note  and  endorsement  thereon,  not 
cancelled,  as  a  defence  to  the  book  charge  aforesaid — That  Da- 
vid B*  Lamson  on  said  trial  swore  that  he  had  never  authorized 
Kimball  to  make  the  endorsement  on  the  note ;  and  that  the 
Court  decided  said  action  of  book  debt  in  favor  of  the  defendant- 

The  defendant,  David  B.  Lamson,  on  his  part,  then  offered  to 
prove  by  the  said  Nathan  Lamson  that  the  said  endorsement  was 
cancelled  without  the  consent  of  him,  the  said  David  B.  The 
witness  was  objected  to  by  the  plaintiffs  counsel,  because  he  was 
a  party  to  the  note  and  record ;  and  he  was  rejected  by  the 
Court.    To  this  decision  also  the  defendant's  counsel  excepted. 

The  defendant's  counsel  then  offered  the  said  Nathan  Lamson 
and  his  wife  to  prove  that  the  said  David  B.  at  the  time  of  ma- 
king the  said  promissory  note  was  an  -infant,  under  the  age  of  21 
years.  It  was  objected  by  the  plaintiff's  counsel  that  the  said 
witnesses  were  incompetent,  by  reason  of  the  said  Nathan's  be- 
ing a  party  to  the  suit;  and  they  were  excluded  by  the  Court. 
To  this  decision  also  the  defendant's  counsel  excepted. 

The  defendant's  counsel  then  offered  to  prove,  that  at  the  time 
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jKjJJJJJ*  of  making  said  promissory  note  he  was  an  infant,  under  the  age 
lass,  of  SI  years*  This  was  objected  to  on  the  part  of  the  plaintiff,  on 
die  ground  that  infancy  could  not  be  proved  under  the  general 
issue  t  and  the  Court  accordingly  decided  that  the  testimony  was  im- 
proper. To  which  decision  also,  the  defendant's  counsel  excepted* 

The  counsel  for  the  defendant  then  requested  the  Court  to 
charge  the  jury,  that  inasmuch  as  it  appeared  the  said  endorse- 
ment  had  been  erased  without  the  consent  of  the  defendant,  the 
note  was  void,  and  they  must  return  a  verdict  for  the  defendant. 

The  Court  refused  so  to  charge,  but,  on  the  contrary,  gave  in 
charge,  that  if  the  jury  believed  the  defendant  brought  an  action 
•gainst  the  plaintiff/or  the  same  dollar  thus  endorsed  on  the  note, 
and,  on  trial  of  the  same,  testified  that  he  never  authorised  the 
plaintiff  to  endorse  the  same  on  said  note,  that  fully  authorised  the 
plaintiff  to  erase  the  endorsement,  and  left  the  note  in  full  and 
binding  force  against  the  signers  thereof.  To  this  opinion  of  the 
Court  also,  the  defendant's  counsel  excepted.  The  jury  return- 
ed a  verdict  for  the  plaintiff. 

The  defendant  removed  the  cause  to  thai  Supreme  Court  on  a 
motion  for  a  new  trial  founded  on  the  aforesaid  exceptions ;  and 
the  questions  to  be  decided  were,  whether  the  County  Court  erred 
in  their  several  opinions  before  mentioned. 

A.  M.  Field,  for  the  defendant,  contended,  That  the  Statute 
limits  the  period  of  adjournment  of  a  justice  suit  to  three  [lunar] 
months.  A  month  in  law  is  a  lunar  month.  Co.  Litt.  J  35.— 
Bla.  Comm.  141.— Doug.  Rep.  463.— 1  Bla.  Rep.  450.— 
1M.  fy  S.  111.— 2  do.  536.-2  Camp.  294.—" The  word 
month,  when  used  in  a  Statute,  is,  if  nothing  appear  to  the  con- 
trary, to  be  understood  a  lunar  and  not  a  calendar  month.9'  15 
Johns.  Rep.  119. — The  word  month  is  frequently  used  in  the 
Statutes  of  Vermont  with  the  term  calendar  expressly  prefixed. 
pp.  68,  109,  178,  179,  183,  184,  283.— Inference  :  when 
not  expressed,  lunar  months  are  intended.  A  continuance  for  a 
longer  period  of  time  than  a  Justice  is  empowered  by  Statute  to 
continue,  is  a  fatal  objection,  even  after  trial,  verdict  and  judg- 
ment.-—! Johns.  Cases,  101. — CainesJRep.  171. — 2  Johns. 
Rep.  102.— also,  Pennington's  Rep.  135  and  132. 

As  to  the  second  exception — the  counsel  contended,  That  the 
erasure  of  an  endorsement  without  authority,  renders  void  a  con- 
tract ;  and  that  the  plaintiff  ought  to  have  proved  that  the  defen- 
dant authorised  the  erasure  before  reading  the  note  to  the  jury. 

The  third  exception  was  abandoned. 

te  to  the  fourth  exception— a  defendant  who  suffers  judgment 
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by  default  is  t  competent  witness  for  bis  co-defendant.    8  Esp,  *%££• 
Casts,  663,   Wara  vs.  Haydon  and  Venton.    The  reason  urg-      lags.  ' 
ed  by  the  County  Court,  arguendo,  for  rejecting  the  witness  was,    KhnbaU 
that  if  the  defendant  prevailed,  judgment  must  be  arrested  as    jJJ^ 
against  the  other  defendant,  who  was  the  witness  offered.    This 
the  defendant  admits  to  be  a  good  answer  to  the  third  exception, 
but  not  to  the  one  under  consideration.  For,  whatever  might  once 
have  been  the  law,  it  as  now  established, "  that  if  one  defendant  in 
a  joint  action  plead  infancy,  or  give  it  in  evidence  under  the 
general  issue,  judgment  may  still  be  rendered  against  the  other 
defendant,"  and  of  course,  in  case  of  default,  will  not  be  arrested. 
5  Johns.  Rep.  160.— Stop's  Dig.  707. 

As  to  thejyth  exception,  a  number  of  authorities  were  cited, 
among  which  were  2  Lev.  244. — CHIb.  Ev.  163.— 2  Stra.  Hep. 
733.— 1  Sulk.  279.— JPSBes'  Rep.  410.— Ld.  Raym.  389.— 
Bull.  JV.  P.  152.— Peake's  Evidence,  260.— Esp.  JV.  P.  160.— 
1  Esp.  Cases,  172,  2  do.  471.— 1  PhU.  Ev.  132.-1  Chkty, 
469. — I  Camp.  Rep.  117.— 6  Cranchy  236.-2  Stark.  Ev. 
127.— 5  Johns.  Rep.  160.— 9  do.  do.  141.— 4  Dallas9  Rep. 
130.— 11  Mass.  Rep.  147. 

M.  Field,  for  plaintiff,  contended,  1st.  That  whenever  the 
word  month  or  months  occur  in  the  Statutes  of  Vermont,  they  are  * 

considered  calendar  months.  This  construction  is  obvious  from 
the  connection  in  which  the  words  are  often  used,  without  any 
qualification,  with  those  which  relate  to  particular  periods  of  time, 
about  which  there  can  be  no  dispute.  Tide  Statutes  of  Vermont, 
passim.  In  Neto-England,  and  most  of  the  other  states,  a  month 
when  mentioned  in  a  statute,  generally,  has  ever  been  considered 
a  calendar  month.  2  Mass.  Rep.  170,  Hunt  etux.  vs.  Holden. — 
4  id.  460,  Avery  etal.  vs.  Pixley,  ear.— A  Mod.  Rep.  186. 

On  the  2d  exception  the  plaintiff's  council  contended  it  was 
immaterial  whether  the  note  was  read  to  the  Jury  before  the  evi- 
dence was  introduced  or  afterwards,  as  both  took  place  before 
the  charge  was  given  to  the  jury  by  the  Judge. 

On  the  3d  and  4th  exceptions  it  is  contended  that  a  party  to 
a  note  and  record  cannot  testify  for  himself,  or  for  his  co-plain- 
tiff or  co-defendant,  on  trial.  Phil  Ev.  57  and  61.—  1  Stop's 
Dig.  740. 

As  to  the  6th  exception,  it  is  contended  that  the  note  being 
merely  voidable,  it  was  necessary  that  infancy  should  be  pleaded, 
and  is  not  like  a  case  of  coverture,  where  it  is  not  merely  voida- 
ble but  void  ;  and  herewith  agrees  the  text  of  Madox  vs.  Eden, 
1  Bos.  and  Pull.  480.  The  note  in  this  case  rests  on  the  author- 
ity of  the  reporter,  and  cites  some  authorities,  on  which  abun- 
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Ff1^^'  dance  °*  mo(Jern  books  lay  down  the  doctrine,  as  h  is  believed, 

1829.  '    contrary  to  principle.    But  the  doctrine,  contended  for  by  tbe 

Kimball    plaintiff,  brings  the  law  nearer  to  sealed  instruments,  where,  it  is 

La^0lk    admitted  on  all  hands,  infancy  must  be  pleaded.     12  Johns. 

337,  Van  VaUcenburgh  vs.  RouJc.—l  Chitty,  479.— 3  Burr. 

Rep.  1805. 

The  opinion  of  the  Court  was  pronounced  by 

Paddock,  J.  The  first  question,  presented  by  this  case,  aris- 
es upon  the  construction  to  be  given  to  the  nineteenth  section  of 
the  act  defining  the  powers  oi  Justices  of  the  peace ;  which  is  in 
the  following  words,  to  wit,  "  that  every  Justice  of  the  peace  shall 
"  have  power  to  adjourn  the  trial  of  any  civil  action  brought  be- 
"  fore  him  to  such  future  time  as  may  be  proper,  not  exceeding 
"  three  months ;"  whether  it  shall  be  construed  to  mean  solar  or 
lunar  months. 

The  Court  are  aware,  that  in  all  judicial  proceedings  in  Eng- 
land, in  the  reckoning  of  time,  month  or  months,  if  not  declared  cat 
endar,  are  to  be  taken  as  lunar.  But  the  common  law  of  Eng- 
land has  been  adopted  in  this  State  no  further  than  it  is  found  to 
be  applicable  to  our  local  situation  and  circumstances ;  and  in 
determining  how  far  our  circumstances  will  admit  the  adoption  of 
it,  we  are  to  consider  the  habits  and  customs  of  our  citizens ;  and 
we  are  satisfied,  that  in  the  various  intercourse  between  tbe  in- 
habitants of  the  State,  where  a  calculation  or  computation  of  time 
is  had,  the  calendar  month  is  invariably  used,  except  in  the  single 
instance  of  school  teachers.  No  case  can  be  found  in  our  statute 
books  where  a  lunar  month  is  named ;  and  we  cannot,  at  this  late 
period,  say,  that  the  lunar  shall  succeed  the  calendar  in  comput- 
ing time,  being  conscious  that  the  latter  has  been  adopted  by  uni- 
versal consent,  and  practiced  upon  by  our  Courts  froto  their  ear- 
liest organization. 

As  it  respects  the  note  executed  by  David  B.  Lamson  and  JVa- 
than  Lamson  to  the  plaintiff,  Kimball,  the  objection  to  its  being 
read  in  support  of  the  declaration  was,  that  it  appeared  on  the 
back  of  the  note,  there  had  been  an  endorsment  of  one  dollar, 
and  afterwards  erased ;  and  that  the  erasure  ought  to  be  first  ex- 
plained. In  the  case  of  State  vs.  McLeran,  1st.  Aiken,  313,  it 
was  held  by  the  Court,  that  an  endorsement  on  the  back  constitut- 
ed no  part  of  the  note ;  and  was  so  decided  in  Commonwealth  vs. 
Ward,  2  Mas.  Rep.  397.  If  it  should  be  considered  better  to 
have  had  the  explanation  gone  forward  of  the  note,  yet  it  followed 
immediately  after,  and  forms  no  sufficient  grounds  for  a  new  trial. 
Furthermore,  it  appears  that  the  dollar  endorsed,  was  for  repair-* 
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tag  a  dock,  and  that  Lamon  bad  previously  sued  Kimball  in  an  ^jjjjjjjj* 
action  of  book  debt,  and  recovered  against  him  in  that  action  for       ikb- 
the  same  services;  and  when  Kimball  produced  the  note  at  that     Kimball 
trial  with  the  endorsement  upon  it,  Lamson  denied  his  right  of  so    jj^ 
accounting  for  it.    These  facts  being  known  to  Lamon,  he  need 
not  have  made  any  further  inquiry  why  the  endorsement  was  put 
on,  and  why  it  was  erased :  KimbaU  would  be  justified  in  erasing 
it  or  not.    But  in  either  case,  in  the  assessment  of  damages,  it 
would  be  incumbent  on  him  to  shew  that  it  ought  not  to  be  deduct* 
ed  from  the  amount  due  on  the  face  of  the  note.  Jc 

The  third  exception  is  abandoned  by  the  defendant- 
It  is  a  general  rule  of  law,  that  one  who  is  a  party  on  the  record, 
cannot  be  introduced  as  a  witness  in  the  trial  of  the  same  action. 
Butt.  A*.  P.  285.  Yet  in  Warn  vs.  Haydon  $■  Ventom,  2 
Esp.  Case*,  552,  being  a  case  of  trover,  we  find  that  after  Hay- 
don  was  defaulted,  he  was  suffered  to  testify  for  Ventom  who  had 
pleaded.  And  in  the  case  otHarrop  vs.  J.  Green  fy  G.  Green, 
4  Esp.  Cases,  198,  in  ejectment,  J.  Green  suffered  judgment  to 
pass  against  him  by  default ;  6.  Green  pleaded  to  the  action,  and 
the  Court  suffered  him  to  improve  J.  Green  as  a  witness.  In 
an  action  on  the  case  against  several  defendants  for  a  fraud,  one 
suffered  judgment  by  default,  the  others  took  a  trial  $  it  was 
decided  that  the  confessions  of  the  former  might  be  given  in  evi- 
dence to  enhance  the  damages  against  the  others.  Bosttoickvi* 
Lewis,  1  Day's  Ca.  33.  But  in  Barnard  vs.  Dawson,  2  Camp. 
333,  n.  Le  Blanc,  /,  rejected  one  joint  trespasser  who  was  not 
included  in  the  suit,  when  offered  to  prove  the  defendants  guilty. 
But  it  is  doubtful  whether  the  latter  case  is  law ;  for  the  general 
current  of  decisions  is,  that  a  co-trespasser  may  be  made  a  witness 
at  the  election  of  the  plaintiff.  And  if  by  mistake  a  trespasser  is 
joined  as  defendant,  whom  the  plaintiff  intended  to  have  improved 
as  a  witness,  the  Court  will  on  motion  permit  his  name  to  be  eras* 
ed,  even  after  issue  joined. 

It  is  to  be  observed  however,  that  all  those  cases  sound  in  tort. 
In  assumpsit  the  only  exception  to  the  general  rule,  which  now  oc- 
curs to  me,  is  in  the  single  instance  of  one  defendant's  pleading 
that  which  goes  to  his  personal  discharge,  and  not  to  the  action 
of  the  writ.  In  such  case,  the  plaintiff  may  enter  a  nolle  prosequi 
as  to  that  one,  and  proceed  against  the  others,  as  was  the  case  in 
Bartness  and  others  vs.  Thompson  and  others,  5  John.  160* 
And  though  the  witness  for  some  purposes  may  be  said  to  remain  * 
a  party  to  the  record,  yet  I  see  no  objection  to  his  being  improved 
by  either  plaintiff  or  defendant.  But  in  the  case  of  Emmet  and 
another  vs.  Butler  and  four  others,  4  Taunt.  599,  three  of  the 
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l>T?JZl  defendants  pleaded  their  discharge  under  the  bankrupt  act ;  and 
i8a9«  the  question  was,  whether  the  other  two  had  continued  partners 
KimbftU  up  to  the  time  of  the  contract.  The  plaintiffs  had  a  right  to  fenter 
i^oo.  a  nolle  prosequi  as  to  the  three,  and  improve  them  as  witnesses 
against  the  two ;  and  by  a  parity  of  reasoning,  and  to  preserve  a 
consistency  in  the  law  in  giving  to  both  parties  equal  rights,  the 
Court,  at  the  request  of  the  two,  ought  to  have  ordered  the  plain* 
tifls  to  enter  a  nolle  prosequi,  or  a  verdict  for  the  three,  that  they 
might  be  made  witnesses  for  the  two,  but  the  application,  not  being 
supported  by  any  precedent,  was  refused.  The  case  of  jR.  Brown 
vs.  W.  Brown  fy  Tubb,  4  Taunt.  752,  is  more  directly  in  point, 
being  an  action  o( assumpsit  for  money  paid.  The  defendant,  W% 
Brown,  suffered  judgment  by  default ;  Tubb  stood  trial,  and  the 
plaintiff  proposed  to  call  W.  Brown  to  shew  Tubb's  liability* 
Bayley,  J.  held  that  W.  Brown  was  inadmissible ;  and  his  deci- 
sion was  afterwards  confirmed  by  the  whole  Court*  And  I  doubt 
very  much  whether  a  case  can  be  found  in  assumpsit  where  the 
one  of  two  defendants,  after  suffering  a  default,  was  improved  for 
or  against  the  other  as  a  witness. 

The  next  question  is,  whether  infancy  can  be  given  in  evidence 
under  the  general  issue  9  It  is  a  general  rule,,  that  every  thing 
which  goes  to  shew  that  the  plaintiff  had  no  cause  of  action  against 
the  defendant  at  the  time  of  praying  out  his  writ,  may  be  given 
in  evidence  under  the  general  issue*  1  CA.  469.  And  though  the 
promise  of  an  infant  is  voidable,  only,  nevertheless  the  practice  of 
giving  infancy  in  evidence  under  that  issue,  has  been  too  long  es- 
tablished to  admit  of  a  doubt  as  to  its  being  law.  And  as  the  tes- 
timony in  this  case  was  improperly  rejected,  the  judgment  of  the 
County  Court  must  be  reversed,  and 

A  new  trial  granted* 
M.  Field,  for  plaintiff. 
R.  M.  Field,  for  defendant. 

WijrwoR,  George  W.  ColLameb  M.  Ira  tUft 

Ftbrucuy, 

1829*       Qnt  cannot  recover  for  property  von  of  another  on  a  wager.  That  a  btrtmA  efatie, 
then  in  right  wu  the  property  of  A  B. 

This  was  an  nfction  of  trover,  brought  up  from  the  County 
,  Court  for  the  revision  of  their  decision  presented  in  the  following 
case,  agreed  to  by  the  parties,  to  wit : 

"  In  this  action*  plaintiff  offered  to  prove,  at  the  trial,  that,  on  the 
day  mentioned  in  the  declaration,  the  plaintiff  and  defendant 
were  together  in  the  office  of  Jacob  CoUamer,  at  Royalton— -that 
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while  there,  a  {emleman  passed  in  a  chaise;  when  defendant  at*  ^^*» 
ked,  whose  chaise  is  that  ?    Plaintiff  answered,  Dr.  Denuon't.       1829. ' 
Defendant  said  no,  it  is  not  Denison't  chaise :  I  will  bet  my  watch    coikmer 
against  yours  that  it  is  not  Denison's  chaise— That  to  this  propo-      £• 
sal  plaintiff  agreed— That  each  of  the  parties  then  took  out  his 
watch,  and  laid  it  upon  the  taWe :  and  it  was  then  mutually  agreed 
by  the  parties,  that  they  would  go  together,  and  ascertain  wheth- 
er the  said  chaise  was  the  said  Denuon's  chaise ;  and  that,  if  it 
was,  plaintiff  should  take  both  watches;  and,  if  not,  defendant 
should  take  both,  as  and  for  his  own — That  they  did  proceed  and 
examine,  and  found  it  to  be  said  Denison's  chaise— That  the  par- 
ties then  returned  to  the  said  office,  and  the  defendant  immedi- 
atrfy  took  up  his  watch,  and  carried  it  away— That,  on  the  same 
day,  plaintiflf  demanded  said  watch  of  defendant,  who  refused  to 
deliver  it,  but  converted  h  to  his  own  use. 

This  evidence  was  objected  to  by  the  defendant's  counsel,  and 
excluded  by  the  Court.  To  which  decision  the  plaintiff  except- 
ed, and  the  exception  was  allowed,  and  the  cause  ordered  to  pass 
to  the  Supreme  Court. 

Mr.  Monk  for  the  plaintiff,  contended.  That  by  die  common 
law,  a  wager  in  general,  is  legal,  if  it  be  not  an  excitement  to  a 
breach  of  the  peace,  or  to  immorality ;  or  if  it  do  not  affect  die 
feelings  or  interests  of  a  third  person,  or  expose  him  to  ridicule, 
or  libel  him ;  or  if  it  be  net  against  sound  policy ;— and  that  the 
wager  in  question  could  not  lead  to  any  of  those  consequences. 
He  cited,  among  other  authorities,  2  T.  Rep.  693.— Crap.  ST. 

The  counsel,  also,  contended,  that  actual  delivery  of  the  prop* 
erty,  in  this  case,  was  not  necessary  in  order  to  vest  the  property 
in  the  plaintiff,  and  to  enable  him  to  maintain  trover;  and  cited 
Loft,  219.— Cro.  Eliz.  866.— 1  T.  Rep.  *«,— 7  uL  fc*~t 
Salk.  113.— 1  Strings  166,  Aikim  vs.  BtrmcL 

The  Court  declined  hearing  Mr.  Everett,  for  the  defendant. 

The  opinion  of  the  Court  was  delivered  by 

Hutchinson,  J. — Nothing  appears  in  this  case,  but  that  the 
action  would  be  maintainable  by  the  common  law  of  England. 
The  common  law  is  adopted  by  our  statute,  so  far,  and  so  far  only, 
as  the  same  is  applicable  to  our  local  situation  and  circumstances, 
and  is  not  repugnant  to  the  constitution,  or  to  any  act  of  the  legis- 
lature, of  this  state.  Whether  applicable,  or  not,  must  necessari- 
ly be  a  question  of  judicial  decision  :  and  this  is,  probably,  the 
first  action,  that  has  ever  called  upon  a  court  in  this  state  to  sanc- 
tion such  a  contract  of  betting*     The  Judge*  of  the  Courts  ia 
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Wimwoa, 

Fkbruary. 
1839. 

Collamer 

w. 

Day. 


England  have  expressed  tbeir  regret,  of  late  years,  that  socb 
transactions  ever  received  the  sanction  of  a  court  of  justice ;  but,, 
they  yield  to  the  force  of  the  law,  which  they  consider  settled  by 
a  train  of  decisions,  extending  down  from  remote  antiquity.  We 
feel  no  such  embarrassment,  nor  are  we  willing  to  transmit  any 
such  embarrassment  to  our  successors j  nor  diffuse  into  society  the 
influence  of  a  rule  so  demoralizing,  as  would  be  the  sanction  of 
such  a  contract.  It  is  honorable  to  this  state,  that  the  industrious 
and  moral  habits  of  our  citizens  have  furnished  no  occasion  to  liti- 
gate questions  of  this  nature.  It  is  honorable  to  the  legislature, 
that  they  have  interposed  checks  to  such  games  and  sports  as  they 
supposed  were  creeping  into  use.  By  the  Statute  of  1821,  page 
268,  penalties  are  affixed  to  the  winning  or  losing,  or  betting,"  in 
money,  goods  or  chattels,  on  any  game,  or  on  any  horse-race,  or  oth- 
er sport,  within  this  state.  And  said  statute  makes  void  any  con- 
tracts and  securities  made  and  given  for  money  won  on  such 
games. 

The  species  of  betting  now  in  question  may  not  come  within 
that  statute,  giving  it  the  strict  construction  of  a  penal  statute  :  yet 
the  good  morals  of  society  require,  that  no  encouragement  should 
be  afforded  to  the  acquisition  of  property,  otherwise  than  by  honest 
industry.  Time  might  be  occupied  in  seeking  occasions  to  take 
advantage  of  the  unwary,  and  acquiring  a  skill  to  take  such  ad- 
vantage, which  ought  to  be  devoted  to  better  purposes* 

In  this  case,  according  to  the  terms  of  the  bet,  the  plaintiff  had 
acquired  a  right  to  the  possession  of  the  watch,  which  the  defendant 
had  laid  down  in  the  bet,  but  the  plaintiff  had  not  acquired  the 
actual  possession,  when  the  defendant  resumed  his  possession. 
The  plaintiff,  therefore,  had  no  complete  right  to  the  watch,  with* 
out  the  sanction  of  such  a  contract  of  betting.  That  sanction  is 
now  withheld,  and 

The  judgment  of  the  County  Court  is  affirmed. 

Marsh,  for  plaintiff. 

Everett,  for  defendant* 


WonwoR, 

February, 

ia». 


Hutchinson  and  Dunham  vs.  John  A.  Piatt,  Administrator 
of  Timothy  Cox. 


If,  in  mutual  accounts  between  two  persons,  there  are  items  of  both  debt  and  credit 
made  within  six  years  preceding  the  death  of  one  of  them,  the  whole  will  be  ex- 
empted from  the  operation  of  the  statute  of  limitations,  though  the  accounts  may  have 
commenced  more  than  six  years  before. 

The  same  will  bo  die  case,  though  the  accounts  are  kept  by  one  of  the  parties  only. 


This  was  in  appeal  from  the  allowance  of  commissioners  oa 
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fte  estate  of  Timothy  Cox,  and  came  before  the  Court  on  the  JJjJJ££ 
following  statement  of  facts  agreed  to  by  the  parties  :  i*&. 

"The  claim  of  the  plaintiffs  exhibited  to  said  commissionersHlltcbiii«oiiatt4 
was  a  book  account,  (or  various  articles  from  time  to  time  taken  jjj^ 
up  by  said  Cox,  in  his  life-time,  at  the  store  of  the  plaintiffs,  while 
partners  in  trade,  in  Woodstock,  between  the  1 3th  of  January, 
1819,  and  the  4th  day  of  June,  A.  D.  1824,  amounting  in  the 
whole  to  the  sum  of  $169  58:  in  which  account  of  the  plaintiffs 
there  are  various  items  of  credit,  amounting  in  all  to  the  sum  of 
$143  76,  for  the  transportation  of  merchandise  to  and  from  Bos- 
ton, from  time  to  time,  during  the  whole  of  the  period,  lrom  Sep* 
tember,  1819,  to  30th  August,  1823 ;  and  no  account  was  kept  by 
said  Cox,  nor  was  there  any  evidence  before  the  commissioners 
of  the  services  of  Cox,  except  the  aforesaid  credits  of  the  plain- 
tiffs. Now,  if  the  Court  shall  be  of  opinion,  from  the  facts  above 
stated,  that  all  of  said  account,  back  of  six  years  previous  to  the 
death  of  said  Cox,  is  barred  by  the  statute  of  limitations,  the 
Court  is  to  render  judgment  in  favor  of  said  administrator  for  the 
sum  of  $5  80,  and  interest.  If,  that  the  several  credits  should  be 
applied  to  the  extinguishment  of  the  oldest  charges  within  six 
years  next  previous,  then  judgment  to  be  rendered  in  favor  of  the 
plaintiffs  for  the  sum  of  $22  54,  and  interest.  But,  should  they 
adjudge,  from  the  facts  above  stated,  that  it  is  such  an  open  and 
running  account  between  the  parties,  as  that  the  statute  of  limita- 
tions is  prevented  from  attaching  to  any  part  thereof,  then  judg- 
ment to  be  entered  for  the  plaintiffs  against  said  estate  for  the 
sum  of  $26  06,  and  interest." 

The  counsel  for  the  plaintiffs  cited  1  Sw.  Dig.  307. — Cat- 
ling et  d,  ex'rs.  of  TuthUl  vs.  Skoulding  et  al,  Term  Rep.  1 89.- 
2  Stark.  Ev.  898.— Norris9  Peake,  422.— Murray  vs.  Coster, 
20  Johns.  Rep.  594,  5. — Cogswell  vs.  Dolliver,  2  Mass.  Rep.        x 
217. 

The  opinion  of  the  Court  was  delivered  by 
Paddock,  J.     It  appears  that  Hutchinson  Sf  Dunham  were 
merchants,  transacting  business  in  company  in  Woodstock,  from 
the  year  1819  to  1824 ;  and  between  September,  1819,  and  30th 
of  August,  1823,  employed  the  deceased,  Timothy  Cox,  to  do 
services  for  them  ;  that  Hutchinson  fy  Dunham,  during  that  peri- 
od, and  up  to  June,  1824,  kept  an  open  account  with  him,  where- 
in their  charges  amounted  to  $196,58,  and  had  given  him  credit 
to  nearly  that  amount.     It  would  seem  that   Cox  was  either  an, 
illiterate  man,  not  capable  of  keeping  a  book  account,  or  had 
pkeed  confidence  in  Hutchinson  and  Dunham  to  keep  the  emir* 
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Wimhw^  accounts  between  them  j  who  did,  from  time  to  time,  pre  Cm 
18»*  credit  for  the  transportation  of  loading  to  and  from  Boston,  to  the 
lfotcfaraMuctftlUBoant  of  $143  76.  And  the  question  now  presented  for  the 
jJJJ^  consideration  of  the  Court  is,  whether,  inasmuch  as  there  are  items 
both  of  charges  and  credits  within  six  years  next  previous  to  the 
death  of  Coxf  all  that  is  back  of  that  period  shall  be  barred  by 
the  statute  of  limitations  j  or,  whether  the  books  of  Hutchinson  $• 
Dunham  afford  evidence  of  there  being  mutual  existing  and  un- 
settled accounts  between  them,  so  that  the  entry  of  items  of  debt 
and  credit  within  six  years,  shall  draw  after  them  all  which  was 
previous* 

Were  the  balance  of  the  account  in  favor  of  Cox's  estate,  there 
can  be  no  doubt  but  that  an  entry  made  by  Hutchinson  fy  Dun* 
ham  of  either  debt  or  credit  within  six  years,  would  furnish  evi* 
dence  upon  which  the  administrator  could  recover  such  balance ; 
and  the  same  might  be  said  of  Cox1*  book,  had  he  kept  one ;  for 
there  is  as  little  doubt,  that  the  iook  of  either  party  furnishes  bet- 
ter evidence  against  him,  when  the  credits  are  more  than  the 
debt,  than  it  would  for  him,  if  the  balance  stood  in  his  favor. 

The  principle  of  law  is  as  well  settled  perhaps  as  any,  both  in 
England  znd  our  neighboring  States;  that  where  books  are  kept 
by  both  parties,  an  entry  of  an  item  of  debt  or  credit  within  six 
years,  draws  after  it  those  of  longer  standing,  and  the  statute  is  no 
bar  to  a  recovery  of  the  balance;  for  the  statute  does  not  inflict 
the  loss  of  the  debt  as  a  punishment  for  the  delay :  on  the  contra- 
ry, where  the  accounts  are  of  more  than  six  years9  standing,  and 
no  new  transaction  has  taken  place  between  the  parties,  form- 
ing new  items  of  account,  the  presumption  is,  that  the  accounts 
have  been  settled  and  paid  off,  though  the  balance  is  not  struck. 
But  that  presumption  of  law  may  be  removed,  and  is,  where  there 
is  an  acknowledgment  that  the  accounts  have  not  been  settled,  or 
a  new  promise  to  pay  the  balance,  and  the  entry  of  a  new  item 
or  credit,  is  an  acknowledgment  of  an  unsettled  account  between 
them.  And  where  one  party  chooses  ta  leave  it  for  the  other  to 
keep  the  entire  accounts  between  them,  and  the  books  shew  debt 
or  credit,  or  both,  as  it  does  in  this  case,  within  six  years,  the  ev- 
idence arising  therefrom  ought  to  be  considered  equally  as  strong 
as  though  each  had  kept  his  own,  presenting  the  same  items. 

The  cases,  where  the  statute  has  been  held  a  bar  to  all  the 
charges  which  have  been  of  more  than  six  years'  standing,  are 
those  where  all  the  items  are  on  one  side,  as  in  Cotes  vs.  Harris, 
B.  A".  P.  149 ;  in  which  a  recovery  was  bad  for  the  last  item 
Only,  the  statute  barring  the  others. 

There  must  be  judgment  for  HutcJunum  $>  Dunham,  the  ap- 
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paBants,  to  recover  against  the  administrator,  f36  06,  the  mm    jJgJJJJ* 
agreed  upon  by  the  parties.  issd. ' 

JE.  Hutchinson,  for  plaintiffs.  HuteUwioaiiul 

C*.  Marsh,  for  the  administrator.  P^ 


Tax  town  or  Lowdomdebrt  vs.  The  towh  or  Windham. 


WurogAir, 
February, 


That  one  town  cannot  recover  of  another  their  expenses  in  support  of  a  pauper  resi-        1933, 
dent,  even  in  sickness,  except  those  that  accrue  after  an  order  of  removal  is  made, 

That  the  expense  of  removing  cannot  be  so  recovered,  unless  the  pauper  be  sick  and 
unabV  -.  *ie  removed,  when  the  order  is  made. 

That  a  pauper's  being  deranged,  does  not  prevent  an  order  of  removal 

This  was  an  action  of  assumpsit,  brought  to  recover  the  expen- 
ditures of  the  plaintiffs,  in  support  of  one  William  Nourse,  and 
his  wife,  and  a  large  family  of  c ly^Uesf rtt Hi  H^onged  to  said 
Windham :  also,  to  recover  the^Kujt^ftftOTov&Hie  paupers. 
The  first  count  of  the  declaratna  afieged  the  sjctofss  and  ex- 
penditures, and  notice, correctly, Hu^fs $Gf*wra\any  order 
of  removal.  The  second  count  Jaslor  the  exoeqse  ci  the  order 
of  removal,  and  of  the  removal ;  %utfj|^A#^src^ss  to  pre- 
vent a  removal  as  soon  as  the  order 

To  this  declaration  there  was  a  generaTSSnurrer  and  joinder 
in  demurrer.  Upon  tfcese  pleadings  the  County  Court  rendered 
judgment  for  the  defendants,  and  theplaintifis  excepted  to  the  de- 
cision, and  removed  the  cause  to  this  Court 

The  defendants'  counsel  contended,  that  the  first  count  was  bad, 
because  it  did  not  state  that  there  was  any  order  of  removal ;  and 
cited  the  case  of  Jamaica  and  Windham,  decided  by  this  Court 
last  term.*  This  case  does  not  difier  from  that,  in  principle,  by 
averring  the  sickness.— They  also  contended  that  the  second 
count  stated  no  liability.  The  statute  allows  the  expenses  of  re- 
moval to  be  recovered,  only  in  a  case  named,  to  wit,  where  the 
pauper  is  sick,  and  unable  to  be  removed,  when  the  order  is  made. 

The  counsel  for  the  plaintiffs  contended  that  the  allegation  in 
the  fir&t  count,  that  the  pauper  was  sick  and  under  mental  derange- 
ment, which  rendered  him  incapable  of  being  examined  touching 
his  last  legal  settlement,  superceded  the  necessity  of  an  order  of 
removal ;  as  none  could  be  legally  made,  while  he  continued  in 
that  state.  That,  consequently,  the  plaintiffs  were  entitled  to  re- 
cover for  the  expenditures  incurred  prior  to  the  order  of  removal. 
Also,  that  they  were  entitled  to  recover  the  expenses  of  the  re- 
moval, which  are  claimed  in  the  second  count,  with  every  necesst* 
ly  averment 

*Not  yet  reported. 
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^Febru^f1       ^ie  °P'n,on  °^  ^e  Court  was  delivered  by 

1829.  '  Hutchinson,  J.  The  paupers,  in  the  present  case,  were  not 
Londonderry  transient  persons,  suddenly  taken  sick  in  Londonderry,  so  as  to 
Windham,  bring  the  claim  within  the  eleventh  section  of  the  statute  upon  this 
subject.  They  had  come  to  reside  in  Londonderry,  and  were 
subject  to  any  order  of  removal  the  town  might  procure ;  and, 
any  claim  for  their  support  must  be  founded  upon  the  second, 
third,  and  fourth  sections  of  the  act.  The  third  section  contains  a 
provision,  by  which  an  order  might  have  been  made  for  the  re- 
moval of  these  paupers.  The  fourth  section  provides  that,  ii 
they  were  sick  and  unable  to  be  removed  when  the  order  is  made, 
they  may  be  removed  when  they  recover,  and  the  expense  of 
the  sickness,  and  also  of  the  removal,  may  be  recovered  of  the 
town  to  which  they  are  thus  removed.  But,  a  careful  reading 
of  those  sections,  shows  that  the  first  step  in  this  must  be  the  order 
of  removal.  All  the  after  references  are  to  such  stranger,  mean- 
ing the  stranger  against  whom  such  order  is  made.  Indeed,  by 
the  second  section,  the  overseers  are  to  provide  for  all  the  poor 
resident  in  such  town,  and  are  to  take  effectual  measures  to  pre- 
vent their  strolling  into  other  towns.  They  are  to  be  considered 
as  inhabitants  of  the  town  where  they  thus  reside,  till  a  decision 
to  the  contrary.  An  order  of  removal  is 'such  a  decision.  Giv- 
ing direct  efiect  to  such  an  order,  places  the  paupers  where  they 
belong.  And  this  may  usually  be  done  too  speedily  for  any  ex- 
pense to  occur.  But,  if  this  is  prevented  by  the  sickness  of  the 
pauper,  the  statute  gives  a  remedy  for  the  expense  of  that  sick- 
ness, and  also  of  the  removal.  It  has  often  been  said,  by  the 
Judges  of  this  Court,  in  deciding  such  actions,  that  there  h  no 
equity  between  towns  relative  to  the  support  of  paupers :  all  is 
a  statute  regulation ;  and  a  claimant  must  show  himself  within 
some  provision  of  the  statute.  As  the  order  of  removal  must  be 
the  first  step  for  the  plaintiffs,  and,  as  the  first  count  states  no  such 
order,  it  must  be  considered  insufficient,  unless  the  defect  is  virtu- 
ally supplied  by  the  averment  with  regard  to  the  sickness  of  the 
paupers,  and  their  inability  to  be  examined  with  regard  to  their 
last  legal  settlement.  Without  this  averment,  the  case  is  exactly 
the  same  as  that  decided  in  this  Court,  at  the  last  term  in  this 
County,  wherein  Jamaica  and  Windham  were  parties.  How, 
#  then,  does  this  averment  affect  the  case  ?  We  do  not  readily  per- 
ceive why  there  might  not  be  such  an  order  made  while  the  pau- 
per is  insane.  The  statute  authorizes  the  examination  of  the  pau- 
per, but  does  not  make  that  the  only  mode  of  ascertaining  facts. 
Such  a  restraining  provision  might  be  very  inconvenient,  and  even 
destructive  of  the  main  provisions  of  the  statute.    A  man's  birth, 
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tod  residence,  and  means  of  support,  may  as  well  be  learnt  from  ^^HAM- 
tbe  testimony  of  bis  family  and  neighbors,  as  of  himself.    It  has       ia». 
been  decided  that  such  an  order  might  be  made  without  examin-  Londonderry 
ing  tbe  pauper.    In  the  case  of  Stamford  and  Whitingham,  in  ^JJ^ 
Bennington  County,  there  was  a  motion  to  dismiss,  because  it  did 
not  appear,  by  the  record  certified  up,  that  the  Justices  examined 
the  paupers.    To  this  it  was  replied,  that  the  pauper  was  derang- 
ed and  could  not  be  examined.    This  was  ruled  to  be  a  sufficient 
excuse  for  not  examining  the  pauper.    The  cause  was  retained, 
and  afterwards  tried  upon  tbe  merits.     But  suppose  such  order 
could  not  be  made  while  tbe  pauper  is  deranged,  how  would  that 
help  the  plaintifis?    It  would  be  their  misfortune,  perhaps,  but 
they  cannot  throw  their  misfortunes  upon  another  town,  but  by 
some  provision  of  the  statute :  and  there  is  no  provision  in  their 
favor  but  what  requires  them  to  begin  with  such  an  order. 

What  has  been  said  in  relation  to  the  first  count,  virtually  dis- 
poses of  the  second  count.  The  statute  allows  a  recovery  for 
the  cost  of  removal,  only  in  a  case  where  the  sickness  of  the  pau- 
per prevents  a  removal  after  an  order  is  made.  This  point  was 
decided  in  Windsor  County,  while  I  was  at  the  bar,  in  a  suit  be- 
tween Barnard  and  Hartland.  An  order  was  made,  and,  no 
sickness  intervening,  the  pauper  was  forthwith  removed  from 
Barnard  to  Hartland.  The  expenses  of  the  order  and  the  re- 
moval, were  about  ten  or  twelve  dollars.  Barnard  brought  their 
suit  for  this  before  a  Justice  of  the  peace,  and  recovered  the  ex- 
penses of  removing  the  pauper,  -but  not  those  of  making  the  order. 
Hartland  appealed  to  the  County  Court,  and  recovered.  A  bill 
of  exceptions  was  allowed ;  and  a  writ  of  error  brought  to  the 
Supreme  Court,  on  which  the  judgment  was  affirmed.  As  the 
statute  reads,  this  is  its  necessary  construction. 

Judgment  that  the  declaration  is  insufficient,  and  the  judgment 
of  the  County  Court  is  affirmed. 

Mr.  KtUogg,  for  the  plaintifis. 

Mr.  Everett,  for  tbe  defendants. 


OvEBftEEBS  OF  THE  PoOB  OF  THE  TOWlf  OF  NeWBUBT— • AplfceS.      gymMMB^ 

VS.  February. 

OvEBSESBS  OF  THE  PoOBOF  THE  TOWN  OF  BlUJNSWICK— Ap'lntS.        \829' 

An  order  for  the  removal  of  N  H,  a  pauper,  his  family  and  effictt,  from  one  town  to 
another,  it  valid  at  to  N  if  only,  and  will  be  quashed  at  to  the  family. 

An  agreement  to  marry  made  between  a  man  and  woman  per  verba  de  preeenti,  followed 
by  uninterrupted  cohabitation  for  teveral  yean,  though  not  tolemnised  according 
to  the  laws  of  the  place  where  the  contract  it  made,  will  be  deemed  a  valid  mar*    . 
riege.  lathe  casein  question  the  cohabitation  had  continued  ebouteightoen  year* 
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i2aA££       This  was  an  aPPetl  fr001  **  ofd«r  of  l^AroN^  A  AftffMf  and 

1839/     Charles  Hale,  Esquires,  Justices  of  the  peace  for  the  County  of 

Newbury    Orange,  made  upon  the  complaint  of  the  Overseers  of  the  Poor  of 

BroMwkL  toetown  of  Newbury,  for  the  removal  of " Nathaniel  P.  Harriman, 

his  family  and  effects,"  from  said  Newbury  te  said  Brunswick* 

This  cause  was  entered  in  the  County  Court,  June  term,  1827, 
at  which  term  the  appellants  filed  a  motion  to  quash  the  order  and 
proceedings  of  said  Justices,  for  generality  with  regard  to  the 
word  family  :  and  the  County  Court  decided  that  said  proceed- 
ings be  quashed  a£  to  the  family.  To  which  decision  the  appel- 
lants excepted  ;  and  the  cause  was  continued  to  December  term, 
1828 ;  at  which  time  the  parties  agreed  to  the  following  state- 
ment of  facts,  for  the  purpose  of  obtaining  the  judgment  of  the 
Supreme  Court : 

"  That  previous  to  the  7th  day  of  September,  1807,  JVa- 
thanielP.  Harriman  and  Lydia  Page,  being  citizens  of  Ver- 
mont, went  into  Stanstead,  in  the  Province  of  Lower  Can* 
ada  ;  and,  on  the  day  last  aforesaid,  before  one  Phinekas  Hub- 
bard,  then  a  Justice  ol  the  peace  in  said  Province,  covenanted 
and  agreed,  each  with  the  other,  to  be  and  remain  husband  and 
wife.  In  consequence  of  there  being  no  clergyman  present,  au- 
thorized by  law  to  solemnize  marriages,  this  method  was  adopted  ; 
and  said  Justice  made  a  record  of  the  same,  but  did  not  declare 
said  Nathaniel  P.  and  Lydia  husband  and  wife ;  but  informed 
them  that  he  bad  no  legal  authority  to  solemnize  marriages. 

The  said  Nathaniel  P.  and  Lydia  have  from  said  7th  day  of 
September,  1807,  to  the  time  of  said  order  of  removal,  cohabited 
together  as  husband  and  wife ;  and,  if  the  testimony  of  said  Lyd- 
ia is  admissible  to  that  point,  it  is  also  agreed  that  no  ceremony 
of  marriage  has  ever  been  had  between  them,  other  than  the  one 
before  said  Justice  Hubbard.  In  June  1808,  the  said  Harriman 
and  Lydia  moved  into  the  town  of  Brunswick,  in  this  State,  and 
continued  to  reside  therein  three  years  next  following,  without 
having  been  warned  out;  and  have  ever  since  resided  in  the 
United  States.  Some  time  previous  to  September  8th,  1826, 
the  said  Harriman  end  Lydia,  with  their  children,  to  wit,  Polly, 
age#  16  years,  Sally y  aged  9  years,  Job,  aged  5  years,  and 
James,  aged  3  years,  came  to  reside  in  the  town  of  Newbury; 
but  have  never  gained  a  settlement  therein.  On  the  said  8th 
day  of  September  1826,  the  said  Lydia  being  sick  and  in  need 
of  assistance,  and  said  Harriman  being  destitute  of  property  and 
unable  to  support  her  and  the  children,  the  overseers  of  the  poor 
of  Newbury,  on  application  of  Harriman,  furnished  the  said  Lyd- 
ia with  necessaries,  and  expended  monies  for  her  support,  and 
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tome  of  the  aforesaid  children;  but  none  for  the  personal  support    9****** 
o(  Harriman*  xm?9 

It  is  also  agreed,  that  on  the  7th  day  of  September,  1807,  the    Newbury 
statute  of  26th  Geo.  II.  was  the  only  law  in  force  in  said  Province  jg^J^j^ 
regulating  marriages.    On  the  22d  day  of  March,  1825,  an  act 
of  the  Provincial  Parliament  of  said  Province  was  passed,  which 
declares  all  marriages,  before  that  time  had  or  solemnized  by 
any  Justice  of  the  peace,  good  and  valid  in  law,  &c« 

If  the  Court  are  of  opinion,  from  the  facts  herein  set  forth,  that 
eaid  town  of  Brunswick  are  liable,  then  judgment  is  to  be  render* 
ed  in  favor  of  said  town  of  Newbury.  Otherwise,  judgment  is 
to  be  rendered  in  favor  of  the  said  town  of  Brunswick" 

Cushman&nd  Marsh,  for  defendants. — According  to  the  latest 
decisions  of  this  Court  there  seems  to  be  no  use  in  saying  any  thing 
of  the  family  in  an  order  of  removal ;  and  when  that  expression 
is  inserted,  is  there  any  propriety  in,  or  effect  from,  quashing  the 
order  as  to  the  family  ?  For  it  is  clear  from  all  the  cases  in  the 
books  a°d  fr°m  our  own  decisions,  and  'from  the  reason  of  the 
thing,  that  if  an  order  were  made,  and  remained  not  appealed 
from,  directing  a  man  and  his  family  to  be  removed  from  such 
town  to  such  a  town,  it  would  not  determine  the  settlement  of  any 
one,  except  the  man,  his  wife  and  children ;  and  no  case  is  to  be 
found  where  any  greater  effect  was  given  to  such  order.  And 
it  is  equally  clear,  that  if  the  order  be  quashed  as  to  the  family,  or 
this  expression  was  not  originally  inserted  in  the  order,  yet  if  the 
order  remove  the  man  only,  still  it  determines  the  settlement  of 
bis  wife  and  children.  And  this  is  settled  doctrine  both  here  and 
in  England.  It  is  believed  that  all  the  difficulty  which  has  been 
made  in  England  and  here  respecting  the  use  of  this  expression, 
and  quashing  the  order  in  part  on  that  account,  is  worse  than  use- 
less*  We  are  aware  that  it  has  been  said,  and  orders  have  been 
quashed,  as  to  the  family,  on  that  account,  that  it  might  affect  the 
settlement  of  servants,  or  of  children  of  the  wife  by  a  former  hus- 
band ;  but  still  no  decided  case  goes  any  further  than  that  re- 
moving the  man  decides  the  settlement  of  his  wife  and  children. 
And  removing  the  wife  or  widow  of  a  man,  decides  also  the  resi- 
dence of  the  husband  and  children.  The  whole  sum  and  sub- 
stance of  the  doctrine  to  be  elicited  from  the  decided  cases  on 
this  subject  is,  that  wherever  the  husband  or  father  is  by  the  or- 
der decided  to  be  settled,  there  the  legally  married  wife  and  their 
children,  (that  is,  the  children  of  the  husband,)  have  derivatively 
their  settlement  also.  And  where  the  order  is  for  the  removal  of 
the  woman,  and  such  expressions  are  used  in  the  order  that  the 
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Orahot,    Court  must  suppose  that  the  validity  of  the  marriage  came  id 
1829.  '    question,  and  was  adjudicated  on,  and  no  appeal  is  there  taken, 

Newbury  it  determines  not  only  the  marriage,  but  of  course  the  settlement 
Brunswick.  °^  l^e  ^lus')an^  arK*  children  also.  Rex  vs.  Buckswell,  2  Bott9 
74.— Burr.  S.  C.  168.— Rex  vs.  I^uffington,  2  Bott,  74.— 
HenJy  vs.  Chesham,  2  Bott,  81.— Rex  vs.  *  *  *,  2  Bott,  75.— 
Burr.  S.  C.  551,  And  the  reason  is  that  it  is  res  judicata  ; 
and  the  question  cannot  be  again  inquired  into.  But  the  remo- 
val of  a  man,  or  a  man  and  his  family,  decides  nothing  only  the 
settlement  of  the  man,  and  those  who  derive  their  settlement  from 
him.  And  the  removal  of  the  wife  or  widow  of  such  an  one  does 
the  same,  that  is,  it  is  supposed  to  remove  the  wife  or  fridow  of 
such  an  one,  because  she  is  or  was  his  wife,  and,  therefore,  de- 
rives her  settlement  from  him,  and,  therefore,  his  settlement  and 
the  marriage  must  have  been  adjudicated  on.  And  it  alike  de- 
termines the  settlement  of  his  children.  But  such  a  removal  de- 
termines nothing  as  to  the  settlement  of  their  servants,  or  the  chil- 
dren of  the  wife  by  a  former  husband,  because,  inasmuch  as  the 
servant  does  not  derive  his  settlement  from  the  master,  or  the  child 
from  his  father-in-law,  the  settlement  of  such  does  not  come  in 
question — nor  would  it  any  more,  it  is  believed,  if  the  word  family 
were  used  in  the  order.  Nor  is  it  believed  that  any  case  can  bo 
found  where  it  has  been  decided,  either  here  or  in  England,  that 
using  this  word  family  in  an  order  would  have  this  effect. 

The  question  intended  to  be  submitted  by  the  parties  in  this 
case  is,  whether  marriage  in  Canada,  as  it  is  stated  in  the  case, 
determines  the  settlement  of  the  pauper,  Lydia  Page,  for  Harri- 
man,) and  her  children,  as  deriving  it  from  Nathaniel  P.  Harri~ 
Win,  the  supposed  husband  and  father  ?  And  this  depends  on 
the  validity  of  the  marriage.  If  the  marriage  is  void,  the  wo- 
man is  yet  single,  and  the  children  illegitimate  :  and  tho'  she  may 
have  acquired  a  settlement  in  Brunswick,  in  her  own  right,  by 
three  years  residence  there,  and  the  children  by  being  born  there, 
yet  neither  the  woman  nor  children  can  be  affected  by  the  order 
of  removal,  not  being  named  in  the  order  otherwise  than  as  the 
family  of  Harriman.  The  order  was  made  on  the  ground  that 
Harriman  and  his  family  had  become  chargeable  to  Newbury. 
But  the  case  admits  that  Harriman  had  not  become  chargeable, 
and  it  is  agreed  that  the  woman  and  children  had  become  chargea- 
ble. The  order  then  must  be  affirmed  or  reversed  wholly  on  the 
ground  of  the  legality  or  illegality  of  the  marriage  ceremony,  as 
stated  in  the  case,  which  took  place  in  Canada. 

It  is  admitted  that  the  act  of  parliament  of  26  Geo.  II.  com- 
monly called  the  marriage  act,  was  in  force,  and  tho  only  law 
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m  force,  on  this  subject,  at  the  time  this  ceremony  took  place,  and    jjjjjjjj* 
so  continued  till  the  year  1 826.    But  it  is  clear,  then,  that  the  mar-       i&&- 
riage  was  void,  not  being  in  conformity  to  any  existing  law  from    Newbury 
the  time  it  took  place  till  1826.  2  BotVs  Poor  laws,  65,  et  seq.     %T^L\^ 

In  the  King  vs.  Luffington  it  was  decided  "  that  a  marriage 
"  contracted  previous  to  the  marriage  act,  if  the  ceremony  was  not 
"  performed  by  a  priest  in  holy  orders,  and  in  facie  ecclesue,  was 
"  null  and  void,  and  no  settlement  can  be  gained  by  the  woman 
u  under  it."  2  Bott,  74.— Burr.  S.  C.  232.— 1  WUs.  74. 
In  the  King  vs.  Hodnet  it  was  decided  "  that  a  marriage  between 
"  two  infants  by  means  of  a  procured  license,  and  without  consent 
"  of  either  parents  or  guardians,  is  void  by  the  Stat.  26  Geo.  IL 
"  c.  33,  altho'  both  parties  are  illegitimate,  and  no  settlement  can 
41  be  gained  under  it."  This  is  cited  to  show  with  how  much 
strictness  the  marriage  act  was  construed  in  England, 

The  question  must  then  turn  on  the  validity,  or  rather  the  effect 
of  the  act  of  the  provincial  counsel  or  parliament  of  1 826.  What- 
ever may  be  regarded  as  the  effect  of  the  act  in  the  province,  it  is 
certain  it  can  have  no  effect  here.  These  parties  never  were  citi- 
zens or  subjects  of  the  province.  They  were  on  7th  Sept.  1807, 
citizenstof  Vermont^  went  into  the  province  at  that  time,  had  this 
pretended  marriage,  and  came  back  in  the  next  June  after,  and 
have  ever  since  resided  in  the  United  States.  It  may  be  admit- 
ted, that  if  the  marriage  had  been  celebrated  according  to  existing 
laws  at  the  time  in  the  province,  it  would  have  been  valid  here. 
But  it  was  then  void  there,  and,  of  course,  here  till  after  the  chil- 
dren were  all  born,  and  until  the  rights  of  the  parties  in  this  case 
were  settled  and  vested  here  according  to  the  laws  of  this  state.  And 
now  can  the  Provincial  act  of  1826  alter  these  rights  ?  Are  these 
children,  which  were  born  illegitimate,  now  the  heirs  of  JV.  P. 
.  Harriman ;  or  rather  would  they  be  so  in  case  of  his  death  ?  If  a 
large  estate  were  pending  on  this  question,  would  it  be  pretended 
that  they  could  hold  as  heirs  ?  Can,  in  other  words,  the  legislature 
of  the  Province  determine  by  a  retrospective  law  the  rights  of 
persons  or  property  which  were  never  within  their  jurisdiction ; 
but  were  always  citizens  of  this  state  ?  Marriages  celebrated  in  a 
foreign  country,  agreeably  to  its  existing  laws,  are  valid  here  by  vir- 
tue of  our  laws,  and  not  by  virtue  of  the  laws  of  such  foreign  country. 
But  if  a  foreign  government,  by  any  retrospective  act,  can  make  a 
marriage,  now  void,  valid  here,  such  marriage  does  not  become 
valid  here,  by  virtue  of  our  own  existing  laws,  but  by  the  legislative 
act  of  a  foreign  government ;  in  other  words,  we  permit  a  for- 
eign government  to  legislate  for  us. 
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%£%*t       Smith  and  Berry,  for  the  plaintiffs.--!.  It  has  been  long  set* 

1829.  '   tied  that  an  order  to  remove  "A  and  family,"  though  it  may  be 

Newbury    had  and  quashed  as  to  family,  is  good  as  to  A,  under  which  he 

Brauririck.  "^  ^c  remove<**     I  Strange,  114,  Beaston  vs.  Scisson.     So 

where  an  order  is  made  to  remove  several,  and  the  order  is  bad 

as  to  part,  either  for  some  informality,  or  on  the  ground  that  they 

were  not  liable  to  be  removed,  the  order  as  to  them  may  be 

quashed,  but  it  will  be  sustained  as  to  the  residue.    2  Burr.  Set. 

Cos.  486,  A*.   1 54,  Rex  vs.  Pruton.—2  Burr,  S.  C.  581  .—1 

Burr.  S.  C.  147,  JVb.4<h— id.  177,  No.  63.— id.  202,  JVb.  70. 

— id.  113,  JVb.  73. 

II.  The  support  having  been  furnished  JV.  P.  Harriman's  fam- 
ily, and  the  order  as  to  them  being  quashed,  the  appellants  con- 
tend  they  are  sot  liable. 

If  the  paupers  were  legally  married,  and  this  fact  is  here  assumed, 
this  point  will  not  avail  them;  for  there  is  no  principle  of  law 
better  settled  than  that  necessaries  for  a  man's  family  are  neces* 
lies  for  himself,  for  which  he  is  personally  liable.  1  Swift's  Big.  30, 
31,  33,  41. — Con.  Rep.  638.-2  Kent's  Com.  123.  It  is  on 
this  principle  that  for  necessaries  furnished  an  infant's  wife,  he  is 
responsible.  1  Esp.  161.— 1  Strange,  168.— Fohb.  Eq. 
73—  Comb,  3J0,  cited  in  3  Term  Rep.  46.  If  then  J\T.  P.  Harris 
man  would  be  liable  in  the  present  case  for  support  furnished  his 
wife  and  children,  it  follows  as  a  necessary  consequence  that  the 
appellants  are  liable. 

III.  The  paupers  were  never  legally  married. 

From  reputation  and  cohabitation  a  prima  facie  marriage,  at 
least,  is  proved ;  and  if  the  appellants  rely  upon  the  want  of  a  le- 
gal marriage,  the  onus  probandi  is  thrown  on  them,  if  it  is  com- 
petent for  them  to  go  into  evidence  of  this  fact.  No  other  testi- 
mony is  offered  to  establish  this  fact,  but  that  of  the  reputed  wife* 
But, 

1.  The  paupers  being  husband  and  wife  de  facto ,  at  all  events, 
and  legally  such  by  presumption  of  law,  the  validity  of  the  mar- 
riage cannot  be  controverted,  especially  after  long  cohabitation. 
Burr.  S.  C.  508,  JVb.  163,  Rex  vs.  Stocktand. 

2.  The  reputed  wife  ought  not  to  be  admitted  to  disprove  her 
marriage  and  bastardize  her  issue. 

3.  The  policy  of  the  law  will  not  suffer  the  wife  to  testify  to 
facts  which  tend  in  the  least  degree,  even  collaterally,  to  criminate 
her  husband.  2  Term  Rep.  263.— Peake's  Ev.  183,  (n.  2.  J— 
2  Kent's  Com;  149. 

The  direct  tendency  of  the  wife's  testimony,  in  the  present  case, 
is  to  render  the  reputed  husband  liable  to  a  prosecution  for  baa- 


V*. 

Brunswick. 
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tardy,  which  is  in  its  nature  a  criminal  prosecution.    2  Atkins9  j^£*' 
Rep.  211.    If  the  policy  of  the  law  will  not  allow  the  wife  to      1829. 
disprove  the  raafriage,  the  paupers  are  to  be  deemed  husband  and    Newbury 
wife ;  for  though  the  Court  should  be  of  opinion  that  the  marriage 
at  Stanstead  was  not  legal,  non  constat,  but  that  a  legal  marriage 
may  have  been  had  at  some  other  place. 

4.  The  act  of  the  Provincial  Parliament  of  Canada,  passed 
March  22,  1825,  legalizes  this  marriage.  The  law  of  marriage 
is  a  part  of  the  jus  gentium,  and  a  marriage,  valid  by  the  law  of 
the  place  where  it  is  made,  is  valid  every  where.  2  Kent's  Com. 
ZS.—Crompton  vs.  Bearcrojt,  Butt.  JV.  P.  114.— 2  Haggard, 
443,  444,  428,  433,  412.— 16  Mas.  Rep.  157.  The  act  of 
1825  declares  "  that  all  marriages  heretofore  had  and  solemni- 
zed in  the  District  of  St.  Francis  by  Justices  of  the  Peace,  shall 
be  valid  in  law  and  binding  to  all  intents  and  purposes."  Under 
this  provision,  should  the  question,  arise  in  Canada,  tne  paupers 
beyond  all  question  would  be  considered,  by  the  Provincial  Courts, 
as  husband  and  wife.  It  becomes  then  the  duty  of  this  Court, 
yielding  to  that  principle  of  comity  which  is  due  from  one  na- 
tion to  the  laws  of  another,  and  to  the  principles  of  international 
law,  to  hold  that  this  marriage  is  legalized  by  the  act  of  1825.  It 
will  not  be  denied  that  if  the  marriage  in  the  present  case  was  le- 
gal by  the  laws  of  Canada  at  the  time  it  was  consummated,  it  is  le- 
gal here.  It  must  follow,  then,  as  a  necessary  incident  to 
this  principle,  that  if  the  ratifying  act  of  1825,  would  render  the 
marriage  between  these  paupers  valid,  in  case  they  should  remove 
to  Canada,  it  is  valid  here. 

No  form  for  the  solemnization  of  marriages  is  prescribed.  II  a 
magistrate,  who  is  authorised  to  marry,  undertakes  to  act  in  his 
official  character,  that  is  sufficient,  and  it  is  not  necessary,  in  order 
to  render  the  marriage  valid,  that  he  should  pronounce  tBem  hus- 
band and  wife.  7  Mass.  Rep.  48.  In  the  present  instance  the 
case  stated,  as  well  as  the  magistrate's  certificate,  shows  that  he 
undertook  to  act  in  his  official  capacity,  which  is  all  that  is  requisite. 

5.  May  not  the  marriage,  in  the  present  case,  be  considered  a 
marriage  per  verba  de  prasenti,  entered  into  in  this  state,  and  con- 
summated here  by  cohabitation,  the  evidence  of  which  exists  in 
Canada  9  A  marriage  per  verba  depr&senti  is  binding  by  the 
civil  and  common  law;  and  such  is  the  law  of  .Europe:  and  such  a 
marriage  would  be  holden  valid  in  this  state,  as  our  statute  does  not 

.  declare  those  marriages  void  which  are  not  solemnized  accor- 
ding to  its  provisions.  4  Johns.  Rep.  52. — 6  Mod.  1 53. — 2  Salk. 
497.— Peake's  Cos.  231.— 2  Kent's  Com.  75,  76,  77,  78,~ 
R£e*e'sDom.RelA969200>290^2MHamp.R.  268.— 8  Mar- 
shall, 370, 
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iS*™*'        *^ie  °P*nK)n  of  the  Court  was  delivered  by 

1829.  Paddock,  J,    As  it  respects  the  decision  of  the  County  Court 

Newbury,  in  quashing  so  much  of  the  proceedings  in  this  case  as  relates  to 
Brunswick.  ^e  faraity  of  Nathaniel  P.  Harriman,  the  pauper,  the  Court 
were  correct.  The  family  ought  not  to  have  been  named,  either 
in  the  complaint  of  the  overseers,  in  the  warrant  to  bring  Harri- 
man  before  the  Justices,  or  in  the  order  of  removal ;  and  if  they 
were,  it  was  surplusage,  and  it  was  well  to  have  it  expunged  from 
the  fecord.  Bin  it  will  be  seen,  by  looking  at  the  3d  section  of 
the  statute  upon  which  this  prosecution  is  founded,  (p.  370)  that 
the  warrant  of  removal  directs  the  officer  "  to  remove  and  trans- 
port such  stranger,  with  his  or  her  family  and  effects,  (if  any  he 
or  she  have)  on  the  nearest  route,  to  the  place  of  such  stranger's 
legal  settlement,  &c."  and  in  no  other  place  in  the  act,  is  the  fam- 
ily spoken  pf.  It  may  be  remarked,  that  what  is  meant  in  this 
act  by  family,  are  those,  and  those  only,  for  whose  support  and 
maintenance  the  law  obliges  a  person,  whether  male  or  female, 
to  provide  :  so  that  no  procedure  under  this  statute  is  in- 
tended, nor  can  it  have  the  effect,  to  divide  and  break  up 
families ;  but  on  the  contrary,  the  town  which  is  obliged  to  sup- 
port and  maintain  the  principal  head  of  the  family,  be  it  male  or 
female,  is  also  obliged  to  provide  for  those  who  have  their  resi- 
dence with  such  principal. 

This  case  comes  before  the  Court  upon  a  statement  of  facts, 
made  up  by  the  parties ;  which  are,  briefly,  that  on  the  7th  day 
of  Sept.  1807,  Harriman,  and  one  Lydia  Page,  an  unmarried 
woman,  and  who  is  now  his  reputed  wife,  went  before  a  Justice  of 
the  peace  in  the  Province  of  Lower  Canada,  and  there  covenant* 
ed  and  agreed,  each  with  the  other,  to  be  and  remain  husband 
and  wife  ;  of  which  the  Justice  then  made  a  record :  from  which 
time  up  to  the  commencement  of  these  proceedings,  they  have 
cohabited  together  as  man  and  wife,  and  have  four  children,  all  of 
which  are  now  under  age,  and  live  with  them — That  in  June, 
1808,  Harriman  and  the  said  Lydia  removed  from  the  Province 
of  Canada  into  the  town  of  Brunsioick,  where  they  remained 
the  three  succeeding  years,  gaining  a  legal  settlement  therein. 
Previous  to  September,  1826,  they  found  their  way  to  Newbury, 
where  they  have  since  resided,  but  not  to  gain  a  settlement.  At 
that  time  Harriman  being  destitute  of  property,  and  the  woman 
sick,  he  applied  to  the  overseers  of  the  poor  of  Newbury  for  as- 
sistance, who  relieved  the  necessities  of  the  woman  and  children. 
In  March,  1825,  the  Legislative  Assembly  of  the  Province  of  L. 
Canada,  passed  an  act  declaring  all  marriages  which  had  been 
celebrated  in  the  Province  belore  dissenting  ministers  from  the 
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Church  of  England,  and  Justices  of  the  peace,  to  be  legal  and    ^T£^* 
valid'  in  law.  i82u.  ' 

There  is  but  one  question  in  the  case  to  be  decided,  and  that    Newbury  " 
is,  whether  Lydia  Page,  otherwise  Lydia  Harriman,  is  the  wife  Bru^icu 
of  Nathaniel  P.  Harriman,  so  that  under  the  warrant  to  remove 
the  said  Harriman,  it  being  found  that  his  residence  was  in  Brum- 
wick,  the  overseers  of  the  poor  of  that  town,  were  obliged  to  re- 
ceive and  support  the  said  Lydia  and  her  children,  as  his  family. 

Admitting  that  the  testimony  of  the  woman  is  admissible  to 
prove  that  no  other  ceremonies  of  marriage  have  been  had  be- 
tween them,  other  than  those  before  the  Justice,  had  Harriman 
and  his  reputed  wife  remained  in  the  Province,  there  is  no  doubt 
that  the  effect  of  the  Provincial  act  of  their  Assembly,  of  March, 
1825,  would  have  been  to  legalize  the  marriage  before  the  Jus- 
tice, to  every  intent :  for  after  the  usurpation  of  Cromwell,  the 
British  Parliament  found  it  necessary  to  pass  a  similar  statute,  by 
which  (12  Ch.  //.  c.  33J  all  marriages  solemnized  before  justices 
of  the  peace,  during  that  period,  were  declared  valid.  And  what  dif- 
ference it  shall  make,  their  removing  into  this  State  before  the  pas- 
sage of  the  act,  in  March,  1825,  the  Court  are  not  prepared  to  say, 
but  are  strongly  inclined  to  the  opinion,  that  the  effect  is  the  same 
as  though  they  had  remained  ;  for  the  statute  is  not  intended  to 
operate  upon  the  persons,  but  upon  the  record  of  the  Justices, 
and  characterize  the  transactions  before  them  and  the  ministers, 
giving  a  legal  effect  to  that  which  was  not  so  at  the  time,  by  rea- 
son of  the  26th  Geo.  H.  and  carrying  into  execution  the  wishes 
and  designs  of  the  parties  contracting.  But  however  this  may  be, 
the  Court  do  not  find  it  necessary  to  decide.  To  marry  is  one 
of  the  natural  rights  of  human  nature,  instituted  in  a  state  of  inno- 
cence for  the  protection  thereof;  and  was  ordained  by  the  great  Law- 
giver of  the  universe,  and  not  to  be  prohibited  by  man.  Yet,  hu-* 
man  forms  and  regulations  in  marriages  are  necessary  for  the 
safety  and  security  of  community  ;  but  those  forms  and  regula- 
tions are  to  be  within  the  reach  of  every  person  wishing'to  im- 
prove them  ;  and  if  they  are  not,  other  forms  and  customs  will  be 
substituted  ;  and  such  was  the  case  in  this  instance. 

Before  the  days  of  Pope  Innocent,  III.  solemnization  of  mar- 
riages in  Churches  was  not  known.  After  the  agreement  to  co- 
habit, the  man  led  the  woman  to  his  habitation,  which  was  all  the 
ceremony  theu  in  use  ;  and  though  by  the  English  law  such  a  mar- 
riage would  not  entitle  the  parties  to  those  legal  privileges  they 
would  enjoy  if  married  according  to  the  forms  required  by  their 
statute,  that  is,  the  man  to  be  tenant  by  curtesy  and  the  woman  tc 
have  her  dowry,  &c.  j  yet  in   Hayden  vs.  Gould,  1  Salle.  11$), 
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ORum,    it  was  ruled,  that  a  woman  and  her  issue  might  claim,  though  the 
1829. '     man  should  not,  a  legal  privilege  given  by  law,  when  he  had  not 

N«wbnry    entitled  himself  to  it,  by  a  conformity  to  the  matrimonial  law. 

B  "-j.  It  must,  however,  be  admitted  that  great  convenience  is  expe- 
rienced from  the  celebration  of  nuptials  before  constituted  author* 
ity,  for  it  not  only  furnishfes  proof  of  the  best  description,  but  the 
preservation  of  it  is  directed  by  statute,  and  easily  obtained  when 
needed.  But  the  law  treating  the  mutual  agreement  of  the  par- 
ties as  the  marriage,  regulating  only  the  manner  and  form  of  cel- 
ebrating it,  and  preserving  the  evidence  thereof,  admits  proof  oth- 
er than  a  copy  of  the  registry,  or  record  of  the  magistrate,  or 
witnesses — the  declaration  of  the  man  or  woman,  the  continu- 
ed understanding  of  Iriends,  and  cohabitation,  as  evidence  of  the 
fact.  Such  was  the  case  in  Leader  vs.  Barry,  1  Esp.  Ca.  352. 
—Read  vs.  Paster,  Peake's  Ca.  230. — Kay  vs.  Duchesse  de 
Pienne,  3  Camp.  123.— Fenton  vs.  Reed,  4  Johns.  52,  and  the 
celebrated  case  of  Hervey  vs.  Hervey,  2  BL  R.  877. 

It  has  been  contended  by  the  appellees,  that  the  proceeding 
before  the  Justice  of  peace  in  the  Province,  did  constitute  a  mar- 
riage per  verba  de  prassenti  between  Harriman  and  Lydia  Page. 
Of  that  there  is  little  doubt.  It  was  declared  by  C.  J.  Holt, 
in  Jesson  vs.  Collins,  2  Salk.  437,  that  a  contract  per  verba  de 
prasenti  was  a  marriage,  namely,  I  marry  you—You  and  I  are  man 
and  wife.  And  again,  he  holds  similar  language  in  Wigmore's  case, 
p.  438.  And  in  Fenton  vs.  Read  it  was  determined  by  the  Court 
that  a  contract  of  marriage  made  per  verba  de  prasenti, 
amounts  to  an  actual  marriage,  and  is  as  valid  as  if  made  in  facie 
ecdesia.  And  in  Reed  vs.  Passer,  Ld.  Kenyon  says  "  that  an 
agreement  of  marriage  between  the  parties, per  verba  depr&sen- 
,  .ti  was  ipsum  matrimonium."  And  as  neither  our  statute,  nor 
*  that  of  the  26  Geo.  H.  declares  marriages  void  which  are  not  con- 

\  summated  according  to  the  provisions  of  them,  no  sound  reason 

can  be  offered  why  the  covenants  and  agreements  of  marriage  be- 
tween Harriman  and  Lydia  Page,  entered  into  before  the  Justice, 
per  verba  de  prasenti,  followed  by  cohabitation  uninterrupted  to 
the  time  of  the  order  of  removal,  should  not  be  deemed  as  valid  to 
every  intent  as  though  made  before  the  altar  ;  especially  as  it  is 
viewed  both  in  this  State  and  in  England  in  no  other  light  than  as 
a  civil  contract. — 1  Blk.  Com.  433. 

*  It  was  a  sufficient  tnariying  to  bind  him  to  support  her,  and 
treat  her  as  his  wife  ;  and  cohabiting  with  her  for  years,  would 
bind  him  to  support  her  children.  And  it  follows  that  the  town 
which  is  legally  bound  to  support  Harriman,  in  case  of  poverty, 
is  bound  to  provide  for  all  those  who  have  a  matrimonial  or  nut* 
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ural  right  to  be  supported  by  him.    But  there  is  another  objec-  'Jgg£* 
1  *  tkm  to  this  defence,  too  formidable  to  be  overcome ;  and  that       1829. 
js>  die  long  period  of  time  those  persons  have  cohabited  together,    Newbury 
being  more  than  twenty  years,  reciprocally  discharging  every  duty,  g^J^^ 
we  are  bound  to  suppose,  which  the  relation  of  husband  and  wife 
imposed  upon  them ;  surrounded  with  a  family  of  small  children. 
Is  it  our  duty — does  the  law  require — does  the  interest  of  society 
demand,  or  respect  for  the  matrimonial  institution  permit,  that  in 
this  sideway  manner,  the  legality  of  the  marriage  should  be  gone 
into  at  all?  The  Court  are  clearly  of  the  opinion  that  it  cannot.  The 
harmony  o!  the  two  is  net  thus  to  be  disturbed,  nor  the  children 
,  made  liable  to  be  bastardized.    Therefore,  in  pursuance  of  the 
agreement  of  the  parties,  the  order  of  removal  is  affirmed,  and' 
the  town  of  Newbury  recover  their  costs'. 

Judgment  for  appelees. 

Smith  and  Berry,  attornies  for  appellees. 

Marsh  and  Gmhman,  attornies  for  appellants. 


Inhabitants  or  the  County  or  Essex  *».  Joseph  Berry. 

Okavoe, 

B  brought  an  action  against  the  inhabitants  of  E,  to  recover  for  certain  services  rea-    February, 
dered  by  him.    The  defendants,  considering  they  had  a  good  defence  to  said  action,        1829* 
wrote  to  an  attorney  residing  in  the  same  town  where  the  trial  was  to  be  had,  di- 
recting him  to  appear  and  defend  in  their  behalf.  The  letter  was  pat  into  the  post* 
office  in  season  ;  but  by  some  accident  did  not  reach  the  attorney,  till  after  the  re- 
turn day  of  the  writ,  and  a  judgment  was  rendered  by  default  against  said  defendant.    , 
In  a  bill  in  Chancery  afterwards  brought  against  B  praying  for  a  perpetual  injunc- 
tion on  said  judgment,  on  payment  of  such  sum  as  the  Court  should  believe  to  bo 
due,  it  was  held  thatthe  Court  could  grant  no  relief. 

When  a  defendantis  prevented  from  appearing  and  making  his  defence  by  inevitable 
accident,  and  judgment  is  rendered  against  nimby  default— a  Court  of  Equity  will 
not  vacate  the  judgment,or  stay  proceedings  thereon,  if  it  do  not  daarly  appear  that 
manifest  injustice  has  been  done* 


AOtort 
edbyf 


of  Equity  will  not  grant  relief  from  a  judgment,  alleged  to  have  been  obtain* 
fraud,  where  the  relief  asked  for  is  merely  a  reduction  ef  the  damages. 

Nor  will  Chancery  in  such  case  interfere  when  the  amount  in  controversy  is  small. 

This  was  *bitt  in  Chancery,  alleging  that  at  the  June  term,  1 823, 
SethCushmarty  then  State's  Attorney  for  said  county,  filed  several 
informations  in  said  Court  against  the  towns  of  Canaan,  Leming- 
ton>Mimhead9Ifrunswick,Maidst<me,^  and  Lunenburg, 

for  not  having  furnished  themselves  with  munitions  of  war  accord- 
ing to  the  requisitions  of  law,  without  leave  of  the  Court — That 
at  the  October  session  of  the  Legislature  in  1823,  the  defendant, 
Joseph  Berry,  was  appointed  State's  Attorney  for  said  county,  and 
was  re-appointed  the  succeeding  year— That  at  the  December 
term,  1833,  said  informations  were  continued  on  motion  of  said 
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?XJJ!£v    Berry,  for  the  purpose  of  citing  in  the  said  towns  to  defend — that 
1829.  '    at  the  June  term,  1824,  Berry  informed  the  Court  that  no  citations 


Ease^  had  issued,  and  again  moved  for  a  further  continuance  for  that 
Berry,  purpose — that  the  Court  thought  the  attorney  had  been  negligent, 
and  declined  consenting  to  a  further  delay — that  Berry  th&i  pro- 
posed that  if  the  Court  would  continue  said  causes,  he  would  charge 
no  cost  or  fees  against  the  plaintiffs  for  that  term :  whereupon  the 
Court  granted  a  further  continuance — that  at  December  term, 
1824,  one  of  the  causes  was  called  for  trial ;  whereupon  Berry, 
informed  the  Court  he  was  not  prepared  for  trial,  and  again  mov- 
ed for  a  continuance,  which  the  Court  refused  to  grant :  where- 
upon Berry  in  an  angry  manner,  and  on  his  own  responsibility, 
"and  without  the  direction  of  the  Court,  entered  in  each  of  said 
actions  a  nolle  prosequi,  hy  order  of  Court — that  defendant,  Berry  , 
afterwards  presented  his  account  for  services  rendered  in  said 
informations  at  the  December  term,  1824,  to  the  said  Court ;  but 
never  presented  any  account,  or  pretended  to  have  any  cla;ni,  for 
June  term,  1824 :  but  the  Court  refused  to  allow  such  accou  it — 
That  defendant,  Berry,  afterwards  removed  to  Newbury,  in  the 
county  of  Orange  ;  and  on  the  20th  April,  1827,  commenced  an 
action  on  book  against  the  plaintiffs  for  his  services  as  State's  At- 
torney for  said  county  of  Essex,  returnable  at  said  Newbury  on 
the  1st  Saturday  of  June,  1827,  before  Charles  Hale,  a  Justice, 
Sec.  claiming  $100,  damages — that  the  orators  well  knew  they 
owed  the  said  Berry  only  $2  75 ;  and  had  well  hoped  said  Berry 
would  have  taken  judgment  on  said  default  for  only  such  sum  as 
was  justly  his  due — That  when  said  writ  was  served,  the  orators 
wrote  to  one  Gustavus  G.  Cushman  of  said  Newbury,  an  attor- 
ney, enclosing  a  copy  of  said  writ,  and  requested  him  to  appear 
in,  and  defend,  said  cause  before  said  Justice ;  and  put  their  letter 
into  the  post-office  in  said  Guildhall  in  due  season  to  have  had 
it  reached  the  saic^  Cushman  before  the  return  day  of  said  wrff — 
that  by  some  mistake  said  letter  did  not  reach  said  Cushman  till 
after  the  return  day  of  the  said  writ ;  by  means  whereof  no  ap- 
pearance was  entered  in  said  action,  and  the  same  was  defaulted 
—That  when  the  said  action  was  defaulted,  Berry,  in  fraud  and  vi- 
olation of  his  agreement  not  to  tax  cost  and  fees  in  said  prosecu- 
tions for  June  term,  1824,  made  up  an  account  against  said  county, 
charging  $14,  as  fees  in  said  informations  for  said  term,  and  also 
charging  $55,  as  fees  therein,  as  accruing  at  said  December  term, 
1824,  and  other  unjust  charges  which  by  law  he  had  no  right  to 
charge,  and  $10  20  interest  on  said  charges  unjustly  made  as 
aforesaid  :  all  which,  with  what  was  justly  due  as  aforesaid  amoun- 
ted to  $82  97  ;  and  took  judgment  for  that  sum,  and  for  $4  62 
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tdst,  and  took  execution  thereon — that  Berry  immediately  caused    jjtj****' 
•aid  execution  to  be  levied  on  the  property  of  JD.  Dennison,  one      1839. 
of  the  inhabitants  of  said  county,  and  threatened  to  sell  said  prop-      Ettex 
erty  on  said  execution — That  said  Berry  was  so  poor  and  destitute     ^^ 
of  property,  that  in  case  be  should  collect  said  execution,  he  could 
not  be  compelled  to  repay  the  same — That  G.  G.  Cushman,  im- 
mediately after  said  default,  and  before  execution  issued  thereon,  * 
requested  Berry  to  consent  to  have  the  said  default  taken  off  and 
let  the  orators  go  to  trial  in  said  action,  and  that  Berry  refused — 
That  the  orators  had  tendered  to  Berry  the  sum  of  $20  to  satisfy 
said  judgment,  and  requested  him  to  accept  the  same  in  satisfaction ; 
but  that  he  refused  so  to  do. 

The  bill  prayed  a  perpetual  injunction  on  the  execution  on  said 
judgment,  on  payment  of  such  sum  as  the  Court  should  think  due 
in  equity,  and  for  costs. 

The  answer  admitted  the  filing  the  informations,  and  the  con- 
tinuance thereof,  as  stated,  at  June  term,  1823 ;  his  own  appoint- 
ment as  State's  Attorney  in  October,  1823,  and  the  continuance 
of  the  causes  on  his  motion  December  term,  1823,  for  citations 
to  issue  returnable  to  June  term,  1824 — That  at  June  term,  1824, 
said  towns  had  not  been  cited  to  appear,  in  'consequence  of  pro- 
positions of  settlement  being  made  to  setde  the  same — that  he  had 
offered,  if  a  settlement  could  be  made,  to  tax  no  fees  or  costs  for 
June  term,  1824 — that  towards  the  close  of  said  term  he  inform- 
ed the  Court  that  no  settlement  had  been  or  would  be  made, 
and  asked  for  a  continuance,  which  was  granted — That  at 
December  term)  1824,  one  of  the  actions  was  called  for  trial — 
that  he  stated  to  the  Court  he  was  not  prepared  for  trial,  by  reason 
of  the  death  of  James  Brooks,  the  quarter-master  of  the  regi- 
ment, whose  testimony  he  wanted  to  prove  the  deficiency  of  am- 
munition, &c. — that  bis  return  would  be  necessary,  be.  that  said 
return  was  indispensible,  and  could  not  be  found  ;  that  it  had 
been  left  with  S.  Cushman,  former  State's  Attorney-— that  he  had 
repeatedly  enquired  for  it,  but  could  not  obtain  it — that  he  moved 
a  further  continuance,  which  the  Court  refused,  and  ordered  the 
trial  to  proceed,  and,  as  he  thought,  went  to  the  jury,  and  judgment 
was  in  favor  of  said  town— That  being  required  to  proceed  to  trial  in 
the  other  causes,  he  entered  a  nolle  prosequi  in  the  remainder 
of  them,  and,  as  he  understood  the  Court  to  say,  by  their  order- 
That  at  December  term,  1824,  he  did  present  an  account  embra- 
cing the  items -for  his  fees  for  said  term,  but  the  Court  refused  to 
allow  any  thing  more  than  a  email  part  of  it,  and  he  withdrew  it, 
and  nothing  was  allowed — That  he  did  commence  the  action  at  law 
as  stated  in  the  bill — that  judgment  was  rendered  on  default,  and 
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°J£^   wis  made  up  <m  the  Hems  as  stated— that  be  took  out  eracotaw, 

.,»»'   «nd  had  it  levied  on  the  16th  June,  as  alleged*— that  G.  <?.  Ctwi- 

CtMK      mm  did,  after  the  rendition  of  the  judgment,  and  after  praying  out 

B£Jd     execution,  and  after  it  was  sent  to  an  officer,  inform  him  that  be 

had  been  written  to  by  some  person  requesting  him  to  appear  in, 

and  defend,  said  cause,  and  that  the  letter  did  not  reach  him  until 

it  was  too  late. 

The  answer  dented  that  «ny  ride  of  Court  or  agreement  was 
made  at  June  term,  1824,  that  he  waste  tax:  no  costs,  to.  or  any 
agreement  which  would  deprive  him  of  the  right  to  charge,  and 
claim  bis  fees,  &c. 

Mr.  Marsh,  for  the  orator*.— The  points  relied  upon  by  the 
plaintiffs  are,  I.  That  defendant  agreed  that  in  case  the  Court 
would  continue  the  informations  at  June  term,  1824,  he  would 
charge  the  county  no  cost  or  fees  for  that  term.  This  is  denied 
by  the  answer,  but  proved  by  the  deposition  of  Timothy  Fairchild, 
who  was  then  Clerk  of  the  Court,  and  who  testifies  to  the  decla- 
rations of  defendant, "  that  no  one  was  to  have  any  fees  in  those 
cases  that  term  :"  by  an  account  presented  by  defendant  for  fees 
the  proceeding  term,  with  one  item,  the  Clerk's  fees,  for  the  June 
term,  1834,  in  which  no  claim  is  made  for  fees  at  that  term :  by 
the  testimony  [of  Wm.  Gates,  that  he  has  always  since  the  pendency 
of  those  suits  been  either  a  Judge  or  Clerk  of  that  Court ;  and, 
to  his  belief,  no  claim  has  ever  been  set  up  for  fees  for  that  term  in 
those  suits  ;  and  by  the  testimony  of  John  Dewey  9  that  in  1636 
and  1837,  witness  was  a  Judge  of  said  Court,  and  that  during  that 
period,  defendant  presented  his  account  several  times  to  the  Court 
for  allowance,  and  in  such  account  made  no  claim  for  fees  in 
those  suits  for  June  term,  1834,  and  that  he  has  often  conversed 
with  defendant,  and  he  never  pretended  to  have  any  claim  for 
fees  in  those  suits  at  that  term. 

3.  The  fees  for  December  term,  1834,  ought  not  to  be  allow- 
ed, because  be  neglected  to  make  necessary  preparation  for  the 
trial. 

3.  Plaintifis  are  entitled  to  relief  on  the  ground  that  they  lost 
their  opportunity  to  make  defence  by  inevitable  accident — the  let- 
ter not  reaching  its  destination  till  too  late.  Plaintifis  have  done 
all  they  could  to  have  a  day  in  court  by  immediately  applying  to 
defendant,  and  to  the  Justice,  to  have  the  default  taken  off  and  to 
be  allowed  a  trial. 

Smith  and  Berry  for  defendant. — 1.  The  defendant  contends 
that  the  complainants  are  not  entitled  to  any  relief  from  this  court, 
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because  they  have  bad  an  opportunity  to  make  their  defence  at  $£***• 
law,  and  have  lost  it  by  their  own  negligence.  The  judgment  1889. 
Tendered  by  Justice  Hale,  in  favor  of  the  defoliant,  against  the  "i^ 
complainants,  was  conclusive  upon  the  parties,  and  will  remain  so  gJV 
until  t evened  by  some  proper  tribunal.  The  defendants  in  that 
suit  are  not  at  liberty  at  this  time  to  set  up  any  complaint  against 
the  judgment  which  would  have  been  a  good-defence  to  the  origin- 
al action ;  for  it  is  a  rule  in  equity  as  well  as  in  law,  that  matter 
which  might  have  been  pleaded  in  defence  upon  a  former  trial 
•cannot  afterwards  be  set  up  as  a  cause  of  complaint  against  the 
judgment ;  and  the  rule  is  the  same  whether  the  defence  would 
apply  to  the  whole  action,  or  to  the  amount  of  damages  onfy. 
Le  Chen  vs.  Chuveneur  et  al.  1  Johns.  Cos.  492.— Jtfamtf  vs. 
Hampton,  7  T.R.  269.— Thatcher  vs.  Gammon,  12  Mass.  268. 
—Prac.in  Chan.  221.— 2  Cos.  in  Ch.  95.— 1  Fern.  176.— 
Thompson  vs.  Hart,  1  Johns.  Oh.  Rep.  91. — Lansingvs.Eddy, 
id.  49.— Lee  vs.  Boies,  2  Ch.  Cos.  95.— fPiffwntw  vs.  Lee,  3 
J&tk.  223.-^SmtYA  etal.  vs.  *****  1  Johns.  Ch.  Rep.  320. 
2  Sw.  Dig.  69.— Curtis  vs.  SmaJlridge,  I  Ch.  Cos.  43.— Barker 
vs.  Elkins  et  ah  1  Johns.  Ch.  Rep.  466.-4  id.  89.— 1  Sch. 
fy  Lef.  204. 

2.'  Equity  will  not  relieve  where  the  party  has  a  prompt  and 
adequate  remedy  at  law.    1  Johns.  Ch.  Rep.  49. — 4d.  463. 

3.  No  mistake  or  accident  has  happened  in  this  case  which  will 
authorise  the  interference  of  this  Court. 

4.  The  facts  in  the  case  show  that  the  orators  are  not  entitled  to 
any  relief,  either  in  this  Court, or  atlaw. 

The  opinion  of  the  Court  was  delivered  by 

Pabdock,  C.  This  bill  in  Chancery  is  brought  by  the  inhabi- 
tants of  the  county  of  Essex  against  Joseph  Berry,  praying  for  an 
injunction  and  stay  of  proceedings  upon  a  judgment  and  execution 
which  Berry  obtained  against  them  in  a  suit  before  Justice  Hah, 
of  Newbury,  on  the  2d.  day  of  June  1827,  fo*  #82  97  damages ; 
alleging,  that  at  the  June  term  of  the  County  Court  in  Essex  coun- 
ty, 1823,  seven  informations  were  filed  in  said  Court  by  the  then 
State's  Attorney  against  sundry  towns  in  the  county, which  were^on- 
tinued  to  December  term,  1823.  Previous  to  the  sitting  of  which, 
Berry  was  appointed  to  the  office  of  States  Attorney  for  the  coun- 
ty of  Essex,  and  caused  the  informations  to  be  continued  to  the 
June  term,  1824,  and  again  to  December  term  following,  when 
be  entered  a  nolle  prosequi  m  all  of  them ;  that  his  fees  in  those 
prosecutions,  together  with  a  charge  for  other  services  to  the 
amount  of  $2  75,  (acknowledged  trf be  due)  and  $10  70  interest 
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fth%£l    on  *e  ^ole,  was  *e  c^m  ^or  w^ch  the  judgment  was  rendered* 
1829. '    It  is  further  stated  in  the  bill,  that  at  the  June  term  of  the  Court, 


Essex  1824,  Berry  intimated  to  the  Court,  that  as  the  towns  had  not 
gjj^-  been  cited  to  appear,  he  should  not  charge  fees  for  that  term,  but 
did  put  into  his  judgment  $14,  therefor.  Also,  that  the  orators 
intended  to  have  litigated  the  claim  before  the  Justice,  and  to  that 
end,  wrote  to  an  attorney  in  Newbury,  giving  him  such  instruct 
tions;  but  the  letter  was  not  received  by  him  in  season,  and  the 
orators  were  defaulted.  It  is  further  stated,  that  the  orators  have 
tendered  to  Berry  $20>  as  a  reasonable  compensation  for  his  ser- 
vices, and  requested  a  discharge  of  the  judgment,  which  was  re- 
fused. 

The  answer  of  the  respondent  does  not  materially  vary  the 
case  other  than  the  costs  of  June  term,  1824,  and  the  discontinu- 
ances of  the  prosecutions.  To  the  former  he  says,  there 
were  proposals  made  by  some  of  the  towns  for  settling  the  suits, 
and  he  remarked  to  the  Court  that  if  the  defendants  settled  during 
the  term,  he  should  not  tax  them  the  fees  of  it ;  but,  they  neither 
settled  nor  entered  an  appearance  of  record  ;  so  that  the  prose*- 
cutions  were  again  continued  to  cite  in  defendants.  And  as  to 
the  latter,  he  says,  the  discontinuances  were  entered  by  order  of 
Court. 

Itis  very  evident  that  the  Court  cannot  grant  any  relief  in  this  case, 
for  several  reasons ;  and  first,  we  are  not  convinced  but  that  sub- 
stantial justice  has  been  done  the  orators,  in  the  judgment  render- 
ed by  Justice  Hale.  When  Berry  entered  upon  the  duties  of  his 
office,  which  was  December  term,  1823,  he  found  seven  actions 
on  the  docket,  commenced  by  his  predecessor  against  towns  of 
his  county,  and  the  towns  bad  not  been  cited  in  to  answer  to  them, 
and  the  actions  were  continued.  At  the  June  term,  1824,  it  Was 
found  that  the  Clerk  (whose  duty  it  was)  had  not  issued  his  cita- 
tions to  the  several  towns,  and  although  there  were  agents  from 
several  of  them  present,  yet  the  State's  Attorney  could  not  pro- 
ceed, unles  such  agents  were  willing  to  enter  an  appearance  and 
take  a  trial.  It  does  not  appear  from  the  bill  or  answer  that  cita- 
tions had  issued  previous  to  December  term,  1824  ;  but  it  is  to 
be  inferred  that  they  had,  as  one  of  the  actions  was  called  for  trial, 
and  Berry  was  not  prepared,  as  he  stated,  owing  to  the  death  of 
a  material  witness  and  the  absence  of  an  important  paper  in  the 
case,  which  that  witness  had  in  his  possession  when  living,  and 
since  his  death  it  could  not  be  found.  The  Court,  unwilling  to 
continue  them  again,  directed  him  to  proceed  in  the  trial,  or  dis- 
pose of  the  action  some  other  way,  and  ordered  a  nolle  prosequi, 
which  he  entered,  not  only  in  that,  but  in  the  others,  the  same  evi- 
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dence  being  necessary  in  each.    These  being  the  facta,  were   p^£*' 
they  made  to  appear  in  a  Court  of  law,  it  is  very  doubtful  wheth-      1829.  ' 
er  a  jury  would  find  that  negligence  on  the  part  of  Berry,  which     eb^ 
ought  to  defeat  any  portion  of  his  fees.  B*£ 

The  fact  of  the  late  arrival  of  the  letter  sent  by  the  orators  to  * 
their  attorney  in  Newbury,  directing  him  to  defend  against  Berrtfs 
suit,  by  means  of  which  they  were  defaulted,  affords  them  no 
ground*  for  relief  here.  Barker  vs.  Elkins,  1  Johns.  Ch.  Rep. 
466.  It  was  an  accident,  no  doubt,  that  it  did  not  arrive  sooner, 
and  just  such  an  accident  as  common  prudence  would  have  guard- 
ed against,  by  sending  an  agent.  It  can  claim  but  little  kindred 
to  those  accidents  against  the  evils  of  which  equity  will  relieve; 
and  the  Court  may  well  adopt  in  this  instance,  the  language  of 
Grose,  J.  in  Marriot  vs.  Hampton,  1  D.  and  E.  269.  "  It  would 
tend  to  encourage  the  greatest  negligence,  if  we  were  to  open 
the  door  to  parties  to  try  their  causes  again,  because  they  were 
not  properly  prepared  the  first  time."  In  Bateman  vs.  WUloe,  1 
Sch.zndLef.  Lord  Redesdale  said  "a  bill  for  a  new  trial 
was  watched  by  equity  with  extreme  jealousy  ;  and  it  must  see  that 
injustice  has  been  done,  not  merely  through  the  inattention  of 
parties" 

Another  objection  to  retaining  the  bill  is,  that  the  relief  prayed 
for  only  goes  to  a  reduction  of  the  damages  recovered  ;  for,  by  the 
tender,  the  orators  admit  $20  due  to  Berry,  and  the;  cases  of  re- 
lief in  equity  against  judgments  at  law,  founded  in  fraud,  are 
where  the  fraud  goes  to  the  whole  judgment,  and  not  merely  to 
the  excess,  in  a  case  properly  sounding  in  damages,  and  where 
the  fraud  could  not  have  been  met  and  defeated  at  the  trial, 
Smith  vs.  Lowry,  1  Johns.  C.  R.  323. 

A  further  objection  is,  the  sum  in  controversy,  which,  upon  the 
orators'  own  shewing,  certainly  cannot  exceed  twenty  dollars,  less 
than  the  costs  necessarily  incurred  by  either  party,  and  of  which  a 
Court  of  Chancery  cannot  take  cognizance.  Cooper's  Equity, 
165. — Mitfor<Fs  Pleadings,  88,  n.  m.  For  these  reasons  the  bill 
must  be  dismissed ;  but,  as  the  respondent  did  not  make  his  mo- 
tion to  that  effect ;  but  put  in  his  answer,  and  a  hearing  has  been 
had,  he  must  take  no  costs. 

Bill  dismissed* 

Ch.  Marsh,  for  orators. 

Smith  and  Berry,  for  respondent. 
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Wmamnk,  Jonathan  M.  Batchxldcb  »#.  Axrun  Castor. 

Mttrcftf 


1829» 


Tbatpossessioaof  personal  property  must  accompany  and  follow  the  tale,  or  tin 
Bale  will  not  be  valid  against  creditors. 

Not  so  of  a  Sheriff's  sale  on  execution,  where  all  is  in  good  faith. 

That  an  auction-sale  by  a  Sheriff,  made  by  agreement  of  the  parties  interested,  and 
without  any  previous  advertisement,  and  not  under  any  legal  precept  warranting 
the  sale,  is  not  a  Sheriff 'a  sale  within  the  above  exception. 

This  was  an  action  of  trespass  for  taking  and  carrying  away 
two  gelding  horses,  a  double  sleigh  and  harness,  alleged  to  be  the 
property  of  the  plaintiff.  On  the  trial  in  the  County  Court,  on  the 
general  issue*  the  plaintiff  proved  by  one  John  W.  Batchelder t 
that  in  December,  1827,  and  for  a  long  time  before,  one  Nathan- 
iel Batchelder,  owned  and  had  in  his  possession,  the  property  in 
question — That  in  the  same  December,  while  said  horses,  sleigh 
and  harness  were  so  owned,  and  in  the  possession  of  said  N. 
Batchelder,  they,  with  some  other  personal  property,  were  at- 
tached by  Center  Lamb  on  mesne  process,  as  die  property  of  the 
said  Nathaniel,  in  a  suit  in  favor  of  one  Ira  Batchelder  on  a  note 
assigned  to  Center  Lamb,  8f  Co.  to  pay  a  debt  due  form  Ira  Batch* 
elder  to  them — that  the  said  Lamb,  who  was  to  have  the  avails  of 
said  suit  if  any  thing  was  collected,agreed  with  the  plaintiff  in  this  suit, 
witness  and  JV.  Batchelder,  that  if  the  debt  on  which  the  property 
was  attached  was  secured  to  him,  the  property  might  be  sold— 
That  the  present  plaintiff  told  the  said  Lamb,  if  he  would  permit 
the  property  attached  to  be  sold,  he  would  get  or  give  him  a  good 
note  for  the  amount  of  the  debt — That  the  property  was  accord- 
ingly sold  at  vendue  by  the  sheriff  who  attached  it,andhad  it  in  cus- 
tody, at  the  request  of  the  present  plaintiff,witness  and  JVI  Batchel- 
der, anrfty  the  consent  of  the  said  Lamb  who  was  present;  but 
no  advertisement  or  notice  of  the  sale  had  been  posted  up.  All 
the  property  sold  brought  about  $130  00. — That  this  plaintiff 
bid  off  all  the  property  mentioned  in  his  declaration  for  about  $87, 
—That  the  plaintiff  and  witness  then  singned  a  note  to  the  said  Lamb 
for  something  like  $170  00.  Witness  further  testified  that  at  the 
time  of  sale  he  hired  the  horses  and  sleigh  of  the  plaintiff  to  go  to 
Boston,  plaintiff  saying  to  witness  he  must  take  good  care  of  the 
horses,  for  he  did'nt  know  but  that  he  might  want  to  use  them,  af- 
ter witness  returned — That  JV.  Batchelder,  witness'  father,  haj» 
nessed  the  horses  into  the  sleigh,  drove  them  with  a  load  of  pork 
to  plaintiff's  residence,  and  then  drove  the  horses  and  sleigh  home 
to  his  own  house;  and  witness  unharnessed  them,  and  put 
them  into  the  barn  owned  by  A*.  Batchelder,  and  where 
they  had  always  been  kept  previous  to  their  being  attached — That 
they  had  been  out  of  A*.  Batchelder9s  possession,  while  so  attach- 
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«a,  about  a  week— That  the  horses,  after  they  were  bid  off  by  to«^g£^' 
plaintiff  and  brought  hicbtoN.Batchelder'sbim,  were  fed  as  fop-      ia».' 
merly,  and  remained  in  said  barn  three  or  four  days,  when  they  Batchelder 
were  attached  by  the  defendant  on  a  writ  in  favor  of  Ira  Day,  as      q^ 
the  property  of  JV.  Batchelder,  and  taken  from  said  farm  with  the 
sleigh  and  harness — That  witness  had  been  of  age  about  three 
months  when  the  attachment  was  made,  and  lived  with  his  father, 
A0.  Batchelder,  and  was  a  single  man.    The  plaintiff  here  rested 
his  cause. 

The  defendant  proved  by  Center  Lamb  that  after  the  attach- 
ment of  the  property  on  the  suit  in  favor  of  Ira  Batchelder,  JV. 
Batchelder  frequently  applied  to  witness  to  settle  the  debt,  and 
get  the  properly  released  from  the  attachment.  Said  JV.  Batch- 
elder  told  witness  he  would  get  some  one  to  secure  the  debt  if  he 
would  release  the  property.  Witness  told  JV.  Batchelder  he 
would  give  up  the  property,  or  consent  to  have  it  sold,  if  his  debt 
was  secured,  but  would  not  release  the  property  or  have  it  sold 
till  the  whole  debt  was  secured.  Plaintiff  in  this  suit  afterwards 
•old  witness  that  he  would  get  or  give  him  a  good  note  for  the 
debt,  even  if  the  property  did  nof  sell  for  half  enough  to  pay  the 
debt,  if  witness  would  release  or  consent  to  have  the  property  sold. 
On  these  conditions  die  property  was  sold — That  A*.  Batchelder 
and  John  W.  Batchelder  paid  the  officer  for  selling  the  property ; 
but  no  advertisement,  or  notice  of  the  sale,  was  posted  up ;  and 
no  judgment  had  been  recovered  in  the  suit  in  favor  of  Ira  Batch' 
elder  on  which  the  property  was  attached — The  defendant  fur* 
ther  proved  by  Uphraim  Kinney  that  lie  was  present  at  the  sale 
of  the  property  in  question,  and  that  the  plaintiff  who  bid  off  the 
property  requested  JV.  Batchelder  to  take  the  horses  and  sleigh 
and  drive  them  with  a  load  of  pork,  which  had  been  attached  on 
the  Ira  Batchelder  debt,  to  his,  the  plaintiff's,  house— That  the 
plaintiff  was  present  when  JV*.  Batchelder  got  on  the  sleigh  -and 
drove  off. 

The  defendant  then  contended, 

1.  That  if  the  Court  should  be  of  opinion  that  the  sale  of  the 
property  in  question  to  the  plaintiff  was  of  the  same  validity  as 
though  regularly  made  at  a  Sheriff's  sale  on  an  execution  in  due 
course  of  law,  still  the  possession  of  the  property  should  follow 
and  accompany  the  sale ;  and  the  plaintiff  permitting  JV.  Batchelder 
to  take  the  property  into  his  possession  and  drive  it  home,  he  be- 
ing the  original  owner,  rendered  the  sale  fraudulent  and  void  in 
law  as  against  bona  fide  attaching  creditors  of  Nathaniel  Batch* 
eider ;  and  requested  the  Court  so  to  charge  the  jury. 

S.  That  the  sale,  although  made  by  the  consent  of  the  plaintiff 
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w^2J™*'aod  Nathaniel  Batchelder  and  Center  Lamb,  had  not  the  validity 
1829.      of  a  Sheriff's  sale  oo  an  execution,  end  was  in  law  nothing  more  than 
Itadwider  a  private  Bale  made  by  JV°.  Batchelder  to  the  plaintiff  5  that  the  pos- 
Carter.     sess>on  of  d*e  property  ought  to  have  followed  thesale,  and  that  the 
plaintiff  sufiering  Nathaniel  Batchelder  to  take  the  property  into 
his  possession  and  drive  it  home,  and  there  retain  it  in  his  posses- 
sion* rendered  the  sale  fraudulent  and  void  in  law  as  against  bona 
fide  attaching  creditors ;  and  the  defendant  so  requested  the 
Court  to  charge  the  jury. 

3.  The  defendant  further  contended  that  an  all  cases  of  private 
sale  of  personal  property,  the  possession  must  follow  and  accom- 
pany the  sale,  and  the  possession  of  the  vendee  must  be  entire 
and  exclusive  of  the  vendor,  and  that  if  the  jury  found  that  the 
sale  in  the  present  case  was  a  private  sale,  yet  if  the  plaintiff  pet* 
mined  Nathaniel  Batchelder  to  take  the  property  into  his  posses- 
sion, and  drive  it  home,  and  it  there  remained  in  the  possession 
of  JV.  Batchelder  as  before  the  sale,  though  at  the  request  of 
John  W.  Batchelder,  yet  John  W.  Batchelder  being  a  son  of 
Nathaniel  Batchelder,  just  come  of  age,  and  living  with  his  father, 
rendered  the  possession  of  Nathaniel,  Batchelder,  the  vendor,  a 
joint  or  concurrent  possession  with  the  plaiutiff,  the  vendee,  and 
was  not  such  a  change  of  possession  as  the  law  required,  and 
made  the  sale  fraudulent  and  void  in  law  as  against  bona  fide  at- 
taching creditors  of  JV.  Batchelder ;  and  so  requested  the  Court 
to  charge  the  jury. 

But  the  Court  neglected  to  charge  the  jury  on  the  third  and 
last  point,  and  also  to  charge  as  requested  by  defendant  on  the 
first  and  second  points j  but  did  among  other  things  charge'them— 
That  when  property  is  sold  at  a  Sheriff's  sale  on  an  execution,  it 
is  not  necessary  that  possession  should  accompany  and  follow  the 
sale  in  order  to  render  the  sale  valid  against  attaching  creditors  of 
the  debtor;  that  if  the  jury  found,  in  the  present  case,  that  the 
property  in  question  was  sold  in  satisfaction  of  the  creditor's 
debt,  at  vendue,  by  the  Sheriff  on  the  writ,  by  the  consent  of 
Lamb  fy  Co*  the  creditors,  and  Nathaniel  Batchelder,  the  •debt- 
or, to  save  the  expense  of  keeping  it,  and  the  sale  was  matter  of 
notoriety,  it  was  not  necessary  that  possession  should  follow  and 
accompany  the  sale  ;  and  that  if  there  was  no  fraud  in  fact  in  the 
transaction,  but  the  sale  was  bona  fide,  and  without  any  intent  to 
secure  the  property  to  Nathaniel  Batchelder,  or  evade  the  rights 
of  his  creditors,  though  the  property  was  in  his  possession  when 
attached  by  the  defendant,  yet  the  sale  was  a  good  and  valid  one 
as  against  the  creditors  of  N.  Batchelder,  and  the  plaintiff  had  a 
right  to  reoever.    The  jury  accordingly  returned  a  verdict  for  the 


•bF  THE  STATE  OF  VERMONT.  171 

plaintiff  for  #93  08  damages*    The  defendant  excepted  to  foWjJgy"*' 
charge,  and  moved  for  a  new  trial,  lift 


Smtthand  Peek,  for  defendant,contended — Thatit  was  now  well 
settled  that  the  want  of  a  change  of  possession  of  personal  prop-  c*rt«r- 
erty  does  per  le  render  the  sale  fraudulent  and  void  as  against  the 
creditors  of  the  vendor ;  and  cited  a  number  of  authorities,  among 
which,  1  Jlikens'  116.— 2  id.  64.— That  the  sale  of  property  by 
the  Sheriff  on  execution  was  an  exception  to  this  general  rule. 
But,. 

That  the  sale  in  the  present  case  did,  not  come  within  the  ex- 
ception, it  not  haying  been  made  on  an  execution,  nor  by  any 
legal  authority. 

Mr.  Upham,  for  the  plaintiff,  cited  Kidd  vs.  Rawlineon,  2 
Bos.  Sf  Pull.  b8.—Waikins  vs.  Birch,  4  Taunt.  822.->-Cado- 
gan  vs.  Kennet,  Cowp.  432,  which  authorities  show  that  when 
property  is  sold  by  the  Sheriff  on  execution,  possession  need  not 
follow  and  accompany  the  sale.  He  also  cited  the  following  au- 
thorities to  show,  that  the  sale  in  question  did  not  differ  in  princi- 
ple from  a  sale  on  execution.  Leonard  vs.  Baker,  1  Maule  tf 
Sdwin,  251. — Latimer  vs.  Batson,  4  Barn,  fy  Ores.  652.— 
f  10  Com.  Law.  Rep.  432.) — Jezeph  vs.  Ingram,  6  Taunt.  838. 
— (4  Com.  L.  Rep.  303.; 

Hutchinson,  J.  delivered  the  oponion  of  the  Court.  The 
principal  question  in  this  case  is,  whether  the  possession  of  the 
property  in  controversy  was  sufficiently  changed,  from  Nathaniel 
Batchelder  to  the  plaintiff,  to  vest  the  same,  and  render  the  sale 
complete  as  against  the  creditors  of  Nathaniel  Batchelder  9  It  is 
scarcely  contended  by  the  plaintiff's  counsel  that  here  was  a  suf- 
ficient change  of  possession  according  to  various  decisions  of  this 
Court,  unless  this  should  be  considered  a  Sheriff's  sale,  like  that 
named  in  Kidd  vs.  Rawlinson,  cited  by  the  plaintiff's  counsel, 
and  Boardman  vs.  Keder,  reported  by  Aikens.  Indeed,  there 
seems  to  be  no  change  of  possession  whatever.  The  same  day 
that  the  plaintiff  bid  off  the  property,  N.  Batchdder,  the  former 
owner,  carried,  with  the  sleigh  and  horses,  a  load  of  pork  to  the 
plaintiff's  bouse,  went  home  with  them,  and  they  were  kept  at  his 
barn,  upon  his  hay,  as  before  they  were  attached.  Nor  was  the 
possession  varied  by  what  appears  to  have  been  said  or  agreed 
about  J.  W.  Batchelder* 8  having  them  to  perform  a  journey  to 
Baton  i  for  he  as  yet  had  no  possession  or  care  of  them.  Was 
this,  then,  a  Sheriff's  sale?  Carter,  the  defendant,  as  a  deputy 
tberifi,  had  attached  the  same  property  opon  a  writ  in  favor  of  Ira 
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WmSESl*'  Brtchsldtr  against  A".  Batchelder,  upon  a  note  owned  by  Centm* 
M».  Laroi  $■  Co.  Carter  bad  kept  the  property  about  a  week,  wbe»9 
"fftfHMff  ^  ^e  mutual  agreement  of  Lamb,  N.  Batchelder,  the  plaintiff/ 
and  /.  7P.  lJatcheldef,  the  property  was  sold  at  auction,  without 
any  previous  advertising.  Carter  acted  as  auctioneer  ;  the  plain- 
tiff bid  off  (he  property  in  question  J  and  probably  J.  JP.  Batch- 
elder  bid  off  the  remainder ;  for  he  and  the  plaintiff  gave  to  Lani> 
their  note  for  his  whoie  debt,  bebg  about  $110. 

The  majority  of  us  cannot  view  this  as  a  Sheriff's  sale.  Car* 
ier  was  Sheriff,  to  be  sure,  and  had,  for  a  week,  kept  the  p*>per- 
fy  in  his  custody  under  a  writ  ;  but  that  writ  authorised  no  sale, 
nor  was  there  a  pretence  of  a  sale  under  it.  Carter  derived  all 
his  power  to  sell  from  the  agreement  of  the  parties ;  and  any  oth- 
er person  might  as  well  have  been  agreed  upon  as  he.  And  no 
precept  whatever  could  have  authorised  so  sudden  a  sale,  without 
the  agreement  of  parties,  and  such  agreement  would  answer  as 
well  without  a  precept  as  with.  A  Sheriff's  sale,  such  as  was  in* 
tended  in  the  case  of  Boardman  vs.  Keeler,  supposes  a  judgment 
establishing  a  debt  due  $  an  execution  upon  that  judgment ;  that 
delivered  to  an  officer  under  oath  to  be  faithful  and  Impartial ;  a 
levy  upon  property  by  such  officer ;  advertising  the  same  for  sale 
at  least  fourteen  days*  naming  some  public  place  for  the  sale ;  an 
exposure  of  the  property  at  public  auction  by  such  officer  at  the 
time  and  place  thus  advertised,  so  that  not  only  the  debtor  himself 
add  that  particular  creditor*  but  all  the  creditors  of  the  same  debt* 
or,  may  attend  and  bid  upon  the  property,  and  prevent  a  waste 
for  want  of  bidders  $  and,  in  the  end,  an  official  return  of  the  sale 
by  such  officer  upon  such  execution,  to  the  office  whence  it  issu- 
ed, where  it  may  be  seen  by  any  person  who  may  desire  to  see 
it*  No  feature  of  all  this  proceeding  is  apparent  in  the  sale  now 
under  consideration.  This  may  have  been  in  some  sense 
public,  but  yet  it  must  have  been  casually  so  if  at  all ;  and  waa 
strictly  under  the  private  authority  delegated  to  Carter  by  the  par- 
ties immediately  in  interest ;  he  at  the  same  time  acting  without 
precept  and  without  oath. 

The  authorities  cited  by  the  plaintiff's  counsel  upon  this  point 
do  not  seem  entirely  parallel  with  this  case.  The  case  of  Leonard 
vs.  Baker,  in  1  Maule  b  SeJunn  251,  was  this :  The  owner,  one 
Clee,  on  the  17th  of  January  made  an  assignment  of  all  his  proper* 
ty  to  certain  trustees  for  the  benefit  of  his  creditors*  The  trustees 
advertised  regularly >  and  sold  the  property  on  the  12th  of  Febru* 
ery.  The  plaintiff  at  such  sale  bought  the  household  furniture, 
moved  some  of  it  home,  and  left  the  rest  with  his  mother  for  her 
accommodation^    Afterwards  the  plaintiff  hired  the  house  of  the 


Carter. 


OF  THE  STATE  OF  VERMONT.  n» 

landlord,  and  took  possession  of  the  same  with  the  furniture.    Af-  Vj£?"?n>l* 
ter  all  this  Collins  attached  the  goods  as  the  property  of  Clet       1m 
who  had  absconded.   The  plaintiff's  mother,  who  was  Clee's  wife,  Bl|tcheUer 
had  used  the  furniture  to  entertain  lodgers  as  formerly  ;  but,  after 
the  plaintiffhad  hired  the  house  and  taken  possession,    Collins 
was  informed  that  the  plaintiff  was  the  owner.    The  plaintiff  re* 
covered.    As  the  plaintiff  had  actual  possession  before    Collins9 
attachment,  the  controversy  could  not  have  been  about  fraud  in 
law,  but  fraud  in  fact. 

The  case  of  Latimer  vs.  Batson,  10  Com.  Law  Rep.  432, 
was  actually  a  Sheriff's  sale.  The  Sheriff  levied  upon  the  prop- 
erty of  the  Duke  of  Marlborough,  by  virtue  of  an  execution 
against  him.  The  creditor  became  the  purchaser,  and  sold  to  the 
plaintiff,  who  put  a  man  in  to  take  care  of  the  property  while  the 
Duke  used  it.  On  trial  the  question  of  possession  was  consider- 
ed settled  by  the  sale's  being  by  the  Sheriff  on  execution  ;  and 
the  only  question  left  to  the  jury  was,  whether  the  sale  was  bona 
fide,  or  the  purchase  made  with  the  money  of  the  Duke  ? 

Another  case  is  cited,  Jezeph  vs.  Ingram,  4  Com.  Law  Rep. 
303.  The  observations  of  the  Court  rather  favor  the  present 
plaintiff.  They  grant  a  new  trial,  but  do  not  give  the  best  rea- 
son for  it  the  facts  in  the  case  would  warrant.  The  plaintiff  sued 
Ingham  as  sheriff  for  a  false  return  with  regard  to  the  goods, 
&c.  of  Newman ;  claiming  that  the  goods  once  Newman's, 
but  then  in  possession  of  one  Dunk,  were  still  liable  to  be 
taken  and  sold  for  Newman's  debt.  The  fact  was,  a  Sher- 
iff pressed  Newman  with  an  execution,  and  Dunk  stepped  in  and 
paid  the  execution,  and  paid  other  debts  of  Newman,  amounting 
in  all  to  four  or  five  hundred  pounds ;  and  took  a  conveyance  of 
Newman's  house  and  farm,  and  all  his.  personal  property  except 
his  household  furniture ;  and  took  possession  and  care  of  the  same 
under  a  contract  that  he  should  account,  and  first  apply  the  profits 
to  pay  the  interest,  and  the  rest  to  discharge  principal.  Newman 
occupied  a  part  of  the  house,  and  that  furniture  to  which  Dunk 
had  no  claim.  Newman  did  not  further  intermeddle  except  the 
hiring  some  few  laborers  and  referring  them  to  Dunk  who  em- 
ployed and  paid  them.  The  plaintiff  claimed  that  the  defendant 
as  Sheriff  should  have  sold  as  Newman's  property  this  personal 
property  in  possession  of  Dunk.  The  plaintiff  obtained  a 
verdict.  The  Court  granted  a  new  trial ;  and,  if  they  had  assign- 
ed as  a  reason  that  the  property  was  in  the  possession  of  Dunk,  not 
of  Newman,  that  might  have  been  fully  satisfactory  without  more. 

We  find  nothing  in  these  authorities  to  support  the  sale  under 
consideration  without  a  more  substantial  change  of  possession  than 
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W*2S3! °* if  mt^6  to  ttPPetr*  As  *e  Court,  m  their  instruction*  to  the  Jbiy, 
ras.  fretted  this  as  a  Sheriff's  sale,  and  one  that  need  not  be  followed 
Betcheider  by  possession,  a  new  trial  must  be  granted. 
g£^  There  is  another  part  of  the  charge  that  deserves  a  moment's 
attention.  The  request  of  the  defendant's  counsel  to  the  Court  is 
broad  enough  to  comprise  every  proper  instruction  to  the  jury  in  the 
cause.  And  the  Court  sufficiently  instructed  the  jury  not  to  find 
for  the  plaintiff,  if  the  safe  to  him'  of  the  property  was  not  bona 
Jide:  yet,  it  appears  to  me  the  Court  did  not  sufficiently  call  the 
attention  of  the  jury  to  those  parts  of  the  testimony  which  were 
evidence  of  fraud  in  fact.  As  soon  as  Lamb's  lien  was  taken  off 
the  property  by  the  note  of  the  plaintiff  and  J.  TV.  Batchelder, 
JV.  Batchdder  could  convey  to  the  plaintiff  as  good  a  title  without 
die  interference  of  the  Sheriff  as  with.  And  it  seems  difficult  to 
conjecture  why  they  should  agree  upon  the  ceremony  of  what 
theycalled  a  Sheriff's  sale,  unless  it  were  considered  a  mode  in 
which  property  might  be  sold,  and  yet  remain  in  the  custody  of  the* 
former  owner,  and  be  safe  from  the  attachments  of  his  creditors. 
Andy  if  such  a  ceremony  would  answer  that  purpose,  I  presume 
U  would  be  the  usual  manner  of  fraudulent  conveyances.  If  the 
attention  of  the  jury  had  been  pointed  to  this  circumstance,  in  con- 
nection with  the  fact,  that  no  advertisement  was  posted  up  to  give 
notice  to  other  creditors  to  attend  and  bid,  for  the  purpose  of  sa- 
ving their  debts,  and  the  further  fact  that  the  possession  remained  as 
h  was  before  the  first  attachment,  I  should  deem  it  strange  if 
the  jury  had  not  found  the  sale  fraudulent  in  fact. 

The  majority  of  the  Court  reverse  the  judgment  and  grant  a 
new  trial. 

N.  B. — Prentiss,  3.  delivered  a  dissenting  opinion,  and  TVrner, 
Jf.  an  opinion  in  support  of  the  judgment  of  reversal. 

Upham,  for  plaintiff. 

Smith  and  Peck,  for  defendant. 


Chjlpuv  Keith  vs.  Wabe  and  Ha&bington. 

^S!?10*1^*8  Stotato  «f  Ihnitationenis^only  from  the  time  when  the  cense  of  action  tw 
HkS/         complete. 

Tfaetwhcn  *e  Sheriff  takes  a  prison  bond,  there  is  no  cause  of  action  Against  bun  till 
the  bond  is  demanded. 

That  no*  dmaificatm  is  no  plea  to  a  suit  brought  by  the  Saeriffupon  a  prison  bond. 
The  other  obligatory  parts  of  the  bond  must  be  met  also. 

That  a  special  statute,  freeing  the  body  of  a  prisoner  from  arrest,  and  enacting  that 
bis  escape  shall  be  no  breach  ©fins  bond,  is  not  valid  to  aathoriaeiuoh  escape* 

That  in  such  case  the  plaintiff  must  recover  the  whole  debt  of  the  creditor. 
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*  Tint  was  an  action  of  debt  upon  a  penal  bond  of  #200,  given w^mm-iv 
to  the  plaintiff,  as  Sheriff  of  the  county  of  Washington,  dated       im 
October  82d,  1817,  conditioned,  in  the  statute  form,  for  said      Kt^h 
Ware9*  remaining  within  the  liberties  of  the  prison ;  be  being  com*  Wt^*ei  ^ 
nutted  on  an  execution  in  favor  of  Day  and  Wittians9  against* 
trim  for  about  #90. 

The  defendants  pleaded  several  pleas  in  bar,  to  which  the  plain* 
tiff  demurred.  The  substance  of  the  first  plea  was,  that  Ware 
escaped,  be.  on  the  first  day  of  December,  1818,  which  was  then 
well  known  to  the  plaintiff— that  thereby  an  action  accrued  to 
said  Day  and  Williams,  against  the  plaintiff,  for  permitting  such 
eseape ;  and,  that  more  than  six  years  had  elapsed  since  said 
cause  of  action  accrued  to  said  Day  and  Williams,  before  the 
commencement  of  the  present  action ;  yet  that  said  Day  and 
William  had  commenced  no  action  against  the  plaintiff  for  said 
escape,  nor  in  any  way  pursued  their  legal  remedy  for  the  same  ; 
which  the  defendants  are  ready  to  verify. 

The  next  plea  in  bar  was  exactly  like  this,  except  the  addition 
of  this  averment,  "  and  the  said  Chapin  has  not  in  any  way  been 
damnified  in  consequence  of  admitting  the  said  Ware  to  the  lib* 
erties  of  the  prison  as  aforesaid." 

The  third  plea  in  bar  alleged,  that  the  bond  was  taken  by  the 
plaintiff  as  Sheriff,  as  an  indemnity,  be.  and  so  long  a  time  had 
elapsed,  and  the  plaintiff  has  not  been  damnified. 

The  fourth  plea  in  bar  set  up  a  special  statute,  granting  said 
Ware  a  freedom  from  arrest  for  four  years,  and  declaring,  that 
his  departure  from  the  limits  of  the  prison  should  not  be  deeifted 
or  taken  as  a  breach  of  his  prison  bond,  fee. 

The  plaintiff  having  demurred  to  these  several  pleas  in  bar, 
the  defendants  joined  in  demurrer. 

Smith  and  Peek  for  the  plaintiff.— 1st.  The  fourth  plea  in 
bar  is  overruled  by  the  case  of  Ward  vs.  Barnard,  I  J&iktnt 
Rep.  121,  on  the  ground  thai  the  act  is  unconstitutional. 

Answer  to  the  third  plea  in  bar* 

1st.  The  bond  contains  distinct  covenants,  that  the  debtor 
shall  not  depart  the  limits  of  the  jail  yortf,  or  do  any  other  act  by 
which  the  plaintiff  should  be  damnified.  Therefore,  when  the 
debtor  left  the  limits  of  the  yard,  which  fact  is  admitted  by  the 
pleadings,  there  was  a  breach  of  the  covenant  that  the  debtor 
should  not  depart,  and  the  cause  of  action  then  accrued.  Thus 
if  a  bond  be  conditioned  for  the  payment  of  a  sum  of  money,  at  a 
certain  day,  though  really  given  by  way  of  indemnity,  the  debt  ac- 
ernes  from  the  day  mentioned  in  the  confine*,  and  (facta*  awa* 
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w*322*wlthe  damnification-  1  Bos.  fy  Pull.  640.— 2  Term  Rep.  100, 640* 
ia».      — 7  Term  Ug>.  97. 

Keith  2d,  Our  statute  does  not  contemplate  that  the  Sheriff  shall  be 

WanetaL  damnified  previous  to  the  bond  being  assigned,  and  suit  brought 

Jbj  the  creditor.   If  the  assignee  can  sustain  an  action  on  the  bond 

before  the  Sheriff  has  been  damnified,  why  may  not  the  Sheriff 

sustain  the  action,  since  the  creditor  has  no  other  right  than  the 

officer  had  who  took  the  bond  ?    Stat.  220,  sec.  1 1 . 

Suppose  the  bond,  in  this  case,  had  been  assigned'  immediately 
after  its  condition  was  broken  ;  could  there  be  any  doubt  of  the 
creditor's  right  to  recover,  even  at  this  late  hour  ?  Why  then,  may 
not  the  suit  be  supported  in  the  Sheriff's  name,  when  it  is  brought 
by  and  for  the  benefit  of  the  creditors  ? 
Answer  to  the  first  and  second  pleas  in  bar. 
1  These  pleas  are  alike  in  substance  and  amount  merely  to 
die  plea  that  the  plaintiff  has  not  been  damnified. 

2.  The  plea  of  the  statute  of  limitations  is  a  personal  privilege, 
and  no  person  can  take  advantage  of  it  but  the  person  in  whose 
fevor  the  statute  has  run.  It  is* like  the  plea  of  infancy,  and  no 
person  can  take  advantage  of  this  plea  but  the  infant.  2  Kent's 
Com.  194.— 2  H.  Black.  511. — 2  Johns.  Rep.  279.-6  do.  257. 
13  Mass.  Rep.  237. 

3.  The  statute  of  limitations  is  not  an  equitable,  though  a  legal 
defence  ;  and  who  can  say  that  if  the  creditors  should  sue  the 
plaintiff  for  an  escape  he  would  make  this  defence  ? 

4.  The  pleas  do  not  show  that  the  remedy  against  the  Sheriff 
is  barred  by  the  lapse  of  time.  No  demand  of  the  bond  by  the 
creditors,  and  refusal  by  the  Sheriff  to  assign,  is  averred. 

Itoomis  and  Merrill,  for  defendants,  contended — That  a  bond 
given  as  surety  for  the  liberties  of  the  jail  is  an  indemnifying  bond, 
and  that  the  condition,  as  prescribed  by  the  statute,  will  admit  of 
no  other  construction — That  if  so,  the  case  must  be  governed  by 
the  general  rule  applicable  to  all  bonds  of  indemnity,  that  is, 
that  no  action  can  be  maintained  against  the  obligor  until  the 
obligee  has  been  damnified — That  the  sheriff  in  this  case  had  not 
been  damnified,  and  of  course  could  not  recover  in  the  present  ac- 
tion.— 15  Mast.  Rep.  6. — 10  Johns.  180. 

2.  That  should  the  facts  stated  in  the  pleas  in  bar  be  deemed 
insufficient,nominal  damages  only  can  be  recovered.  If  in  any  point 
of  view,  the  bond  be  considered  a  bond  of  indemnity,  the  rule  of 
damages  will  be  the  amount  of  injury  received  by  the  sheriff. 
The  Court  are  authorised  to  chancer  the  bond  to  such  sums  as 
shall  be  found  due  in  equity.    What  sum  will  be  equitable  in  this 
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case  ?Tbe  answer  is,ttie  amountthe  sheriffhaspaid  or  is  liable  topay.WAtirwoTow 
But  he  has  paid  nothing,  and  is  not  liable  to  pay  anything  in  fit-      1829. 
ture  ;  therefore,  his  damages  must  be  merely  nominal.     Upon  no      Jj~j|£ 
construction  of  the  condition  of  the  bond,  can  the  liability  of  the  wJJf*ctia- 
bail  be  made  to  extend  beyond  the  liability  of  the  sheriff,  had  no 
bond  been  taken.    If  a  sheriff  commit  a  man  to  jail  who  is  insol- 
vent, and  the  prisoner  escape,  nominal  damages  only  can  be  re- 
covered of  the  sheriff. — Stat.  218. — "  When  any  action  shall  be 
"  brought  against  any  sheriff  for  the  escape  of  any  prisoner  from 
"jail,  he  may  produce  evidence  of  the  circumstances,  situation 
4t  and  property  of  the  prisoner,  $-c."  and  the  creditor  shall  recov- 
er no  more  than  his  reasonable  and  just  damages,  be. — Stat,  70. 

These  statutes  are  in  affirmance  of  the  common  law ;  for  in  an 
action  of  the  case  for  an  escape  (the  only  action  that  can  be 
brought  in  this  State,)  the  law  is,  that  the  Court  may  assess  such 
sum  in  damages  as  are  just  and  reasonable. — 5  Mass.  312. — %  f 

Mass.  374. 

In  debt  for  an  escape,  the  whole  debt  is  recoverable :  but  in  case, 
it  is  otherwise ;  and  reasonable  damages  only  are  recoverable. — 
7  Mass.  377.-3  Star*.  1345.— 11  Mass.89.— 2  TermR.129. 

To  suffer  the  sheriff  in  this  case  to  recover  more  than  nominal 
damages,  might  do  great  injustice,  in  many  points  of  view;  for, 
in  addition  to  the  absurdity  of  suffering  the  sheriff  to  recover  in  a 
case  where  he  has  not  been,  and  cannot  be,  injured,  it  seems  to 
involve  a  still  greater  absurdity.  The  judgment  would  still  be  in 
force  against  the  debtor,  and  he  w&uld  thus  be  liable  to  pay  it 
twice.  4 

3.  Probably  it  will  be  contended  by  the  plaintiff  that  debt  will 
lie  against  the  sheriff,  and,  therefore,  that  the  plea  of  the  statute  of 
limitations  is  not  sufficient.  But  should  this  point  be  urged,  the 
following  authorites  are  deemed  decisive. — 2  T.  Rep.  129. — 2 
Mason's  Rep.  513.— 3  Stark.  Ev.  1345.— 1  Saun.  38. 

4.  The  act  liberating  the  body  was  a  lawful  discharge.  12 
Wheaton.  In  case  against  the  Sheriff  or  jailor  for  an  escape  on 
an  execution,  defendant  may  plead  the  statute  of  limitations.  1 
Saund.  38.— 1  Sid.  306.— Stat.  290. 

Hutchinson,  J.  delivered  the  opinion  of  the  Court. — The  first 
and  second  pleas  in  bar  are  defective.  They  exhibit  no  facts, 
which  evince,  that  any  cause  of  action  accrued,  in  favor  of  Ddy 
and  Williams  against  the  plaintiff,  more  than  six  years  before  the 
commencement  of  this  action.  If  the  sheriff  had  taken  no  bond 
of  the  prisoner,  the  statute  would  run  from  the  time  of  the  escape. 
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w™£«»But,  where  the  sheriff  takes  a  legal  bond  of  the  primer,  xthe 
xa»>  Jtatute  is  express,  that  no  action  lies  against  the  sheriff  for  an  es- 
Keith  caPe^ or  otber  c*use  named  in  the  bond,  until  demand  made  of 
WwTet  «L  ***  sheriff  for  ^  boad  :  nor  then^  tf  **  sheriff  assign  the  bond 
upon  audi  demand*  In  such  case,  all  right  of  action  against  the 
sheriff  is  suspended,  until  the  creditor  has  pursued  his  action 
upon  the  bond  to  final  judgment,  and  (ailed  to  recover,  or  failed 
to  collect,  through  some  neglect  er  fault  of  die  sheriff  taking  the 
bond.  Our  statute  of  limitations  creates  no  bar  to  an  action 
upon  a  bond :  and,  if  the  defendants  would  urge,  as  they  do,  that 
no  action  lies  upon  a  prison  bond,  in  favor  of  the  sheriff,  unless 
he  has  paid  the  creditor,  or  the  creditor's  claim  is  discharged^nd 
therefore,  that  if  the  creditor's  claim  is  barred,  that  discharges  the 
bend,  he  must  show  that  which  bars  the  creditor  of  bis  remedy  a* 
gainst  the  sheriff.  For  this  purpose  each  of  these  first  and  second 
pleas  requires  a  further  averment,  that  the  said  Day  and  William 
on,&c.  demanded  of  the  plaintiff  the  bond  in  question,  which  he  refus- 
ed or  neglected  to  deliver,  and  that  more  that  six  years  have  elapsed 
since  said  demand  was  made.  Without  such  averment,  the  defence 
attempted  is  not  made  out.  If  such  a  defence  can  prevail  at  att, 
it  must  be  upon  the  ground  that  the  creditors'  claim  is  satisfied, 
or  in  some  way  hatred;  so  that,  if  the  sheriff  should  now  collect, 
he  might  pocket  the  money.  There  probably  has  been  node- 
jnand  made,  er  it  would  have  been  averred.  Were  it  averred,  it 
might  be  presumed  from  a  state  of  facts  which  might  exist,  and 
had  existed  for  a  longtime*  Whether  any  sueb  exist  in  this,  or  any 
other  case,  where  the  prisoners  have  relied  upon  acts  of  suspen- 
sion, is  unknown  to  the  court* 

This  second  plea  in  bar  avers  that  the  sheriff,  the  plaintiff  has 
net  been  damnified,  treating  the  prison  bonds,  taken  pursuant  to 
the  statute,  as  mere  bonds  of  indemnity.  Such,  also,  is  the  whole 
force  of  the  third  plea  in  bqr.  It  is  only  sub  mode,  that^Uiey  are 
bonds  of  indemnity.  The  prisoner  is  to  indemnify  the  sheriff, 
by  faithfully  remaining  within  the  liberties  of  the  prison  till  lawful- 
ly discharged,  without  committing  any  escape  before  such  dis-  ' 
charge,  or  doing  any  act,  by  which  the  sheriff  should  be  damnified 
in  consequence  of  admitting  him  to  the  liberties  of  said  prison  } 
and,  further,  is  at  all  times  to  indemnify  the  sberifi^  and  save  him 
fcarmleft  in  the  premises.  The  whole  regulation  of  the  statute 
is  intended  to  give  the  creditor  an  action  upon  the  bond,  when  as* 
signed,  for  the  recovery  and  collection  of  his  debt.  If  the  bond 
is  not  assigned,  and  the  suit  is  brought  in  the  name  of  the  sheriff 
be  stands  as  trustee  for  the  creditor.     If  he  refuse  to  awgutbe 
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bo*d,«iid  sues  it  hi  las  own  same,  Us  Habffity  to  the  creditor  for  W4jg^* 
the  amount  of  his  debt  and  east, with  interest,  furnishes  a  sufficient      was. 
reason  why  ha  should  recover  the  same  amount  upon  the  bond  in     K«th 
trust  for  the  creditor,  and  to  indemnify  himself,  though  he  may  ^JJiid. 
Dot  have  paid  the  creditor.  His  liability  to  the  creditor  arises  from 
his  admitting  the  prisoner  to  the  liberties,  and  his  having  departed 
therefrom  before  the  debt  was  paid  to  the  creditor}  and  it  would 
be  unreasonable  to  delay  the  sheriff  of  bis  remedy  upon  the  bond, 
uotil  he  had  in  fact  paid  the  debt.    Under  all  the  circumstances 
in  which  die  sheriff  is  placed,  by  following  the  directions  of  the 
statute,  he  must  be  saved  harmless  from  any  liability  to  the  credi- 
tor, or  he  must  have  a  right  to  recover  upon  the  bond  after  it  is 
broken.    Hence  this  third  plea  in  bar  is  bad*     It  only  avers  that 
the  plaintiff  has  not  been  damnified;*  whereas,  it  should  also  show 
the  facts,  which  render  it  certain,  that  he  never  will  be  damnified,if 
he  interposes  a  proper  defence  to  any  >ctioa  that  may  be  brought 
against  him. 

The  fourth  plea  in  bar  presents  the  same  question,  decided  by 
this  court„in  the  case  of  Ward  vs.  Barnard,  cited  from  Athens* 
*  Report*.  The  creditors  had  pursued  their  legal  remedy,  and  had 
obtained  the  regular  process  of  law  for  imprisoning  their  debtor, 
till  he  should  pay  the  debt,  or  be  discharged  in  the  mode  pointed 
out  by  law  for  poor  debtors.  By  virtue  of  this  process  the  debtor 
was  in  prison ;  and  he  procured  a  special  act  of  the  legislature, 
which  purported  to  give  him  the  liberty  to  go  at  large,  and  saying 
that  the  very  going  at  large,  and  departing  from  the  liberties,  a* 
gainst  which  he  was  bound  by  his  bond,  should  be  deemed  no 
breach  of  the  bond.  This  statute  was  framed  to  operate  directly 
upon  the  rights  of  the  creditors,  and  take  away  their  right  to  im- 
prison their  debtor  to  enforce  payment  of  their  debt.  We,  in  that 
case,  decided,  as  we  now  decide,  that  such  a  statute  is  unconstitu- 
tional and  void.  If  valid,  it  would  render  an  execution  abortive. 
It  might  as  well  declare  the  judgment  void,  as  prohibit  the  execu- 
tion^ that  judgment.  It  might  as  well  declare  the  note  void  as 
either.  The  legislature  have  no  such  power,  and  such  statutes 
have  no  soch  force.    The  pleas  in  bar  are  all  insufficient.  ' 

With  regard  to  the  rule  of  damages  in  such  a  case,  or  the  ques- 
tion of  chancering  the  bond — this  question  was  much  litigated, 
and  twice  argued  in  Franklin  County,  in  the  case,  I  believe,  of 
ScotU  vs.  Weekiy  when  the  court  decided,  and  that  upon  the  au- 
thority of  a  long  practice  in  this  state,  that,  in  a  suit  against  a  sher- 
iff for  taking  insufficient  bonds  of  a  prisoner  committed  on  exe- 
cution, the  creditor  must  recover  his  debt.     If  the  sheriff  would 
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WagJST0,r'  show  the  circumstances  of  the  prisoner  to  mitigate  the  damages* 
1829*      under  the  statute;  one  of  the  circumstances  to  be  weighed  is,  thai 
Keith  '    he  was  able  to  procure  bail,  and  the  sheriff  might  aa  well  have  re- 
Wa»*tai.  qyiwd  g°°d  hail,  as  received  that  which  was  not  good. 

But  the  signers  of  this  bond  present  no  mitigating  circum- 
stance, but  what  might  as  well  be  extended  to  an  entire  defence, 
as  to  carry  the  sum  below  the  debt  of  the  creditors. 

Let  judgment  be  entered  for  .the  whole  sum  of  the  debt. 
Before  judgment  was  entered,  the  defendants  had  leave,  on  mo- 
tion, to  withdraw  these  pleadings  and  plead  anew,  on  terms,  that 
were  complied  withy 

Smith  and  Peck,  for  plaintiff. 
Merrill  and  Loomis,  for  defendants. 


WAfBtBroTo*  Joel  Mead  w.  Jonathan  Abms. 

March* 
1829. 

That  no  cost  shall  be  allowed  for  not  entering  an  action  when  written  notice  had 

been  serred  on  defendant  that  the  action  would  not  be  entered,  and  no  preparatory 

coat  hod  accrued  before  suchnotioe. 

Hutchinson,  J. — This  was  a  complaint  fornotprosecutingan 
audita  querela,  which  said  Arms  had  procured  to  be  regularly 
served  upon  said  Mead.  Said  writ  was  made  returnable  to  this 
court.  •4rflw,'m6re  than  twelve  days  before  the  commencement 
of  the  term,  had  caused  to  be  served  upon  Mead, by  a  copy,  a  written 
tootice  that  he  should  not  enter  nor  prosecute  said  writ.This  he  did  to 
prefent  any  attendance  at  Court  on  account  of  said  writ ;  and  to  save 
futuf  e  cost*  The  counsel  for  Mead  acknowledged  the  service  of 
notice,  but  contended  that  he  was  employed,  and  charged  his 
client  with  a  retaining  fee,  before  the  service  of  said  notice,  and 
therefore  claimed  his  cost*  The  items  of  the  cost  claimed  were 
for  the  complaint,  term  fee,  attorney's  fee,  and  court  and  clerk's 
fees.  This  was  opposed  by  the  counsel  otArms,  on  the  ground 
that  the  notice  had  rendered  it  unnecessary  for  Mead  to  attend 
Court,  and  he  claimed  no  cost  but  for  coming  before  the  Court 
to  get  the  same  allowed.  The  justices  present  gave  their  sepa- 
rate opinions  against  allowing  the  cost.  The  notice  so  full  in  it- 
self, and  so  ceremoniously  served,  removed  all  necessity  of  Mead's 
attending  Court,  to  defend  the  action.  If  he  had  placed  confi- 
dence in  the  notice,  and  stood  aloof  from  the  Court,  and  still  Arms 
had  entered  the  audita  querela,  and  obtained  judgment  by  de- 
fault, the  same,  on  a  motion  for  that  purpose,  and  showing  this 
copy,  of  the  notice  would  have  been  set  aside  of  course,  and  cost  > 
qf  the  motion  taxed  against  Arms. 
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Moreover,  all  the  cost  contended  for,  at  legally  taxable  on  thif  w*Jgq^> 
motion,  is  the  cost  of  attending  and  making  the  motion.    It  would      ia». 
be  right  to  allow  this,  if  tfie  attendance  were    necessary  for  the     Mead 
safety  of  Mead,  which  could  not  be  after  such  notice  as  has  been     jj£9 
given  in  this  case.    The  retaining  fee,  spoken  of,  is  not  taxable, 
nor  is  there  any  attempt  to  tax  it* 

If  there  had  been  cost  made  in  preparing  for  the  defence, 
such  as  taking  depositions  or  summoning  witnesses,  which  would 
be  in  its  nature  taxable,  before  the  service  of  the  notice,  that 
ought  also  to  have  been  paid  or  tendered  with  the  service  of  the 
notice.  If  that  were  not  done,  Mead  might  well  apply,  as  he  now 
has,  and  that  cost,  together  with  the  cost  of  coming  here  to  pro- 
cure it  taxed,  would  be  allowed  him. 

The  motioft  denied. 

Baylies  for  Mead. 

T.AUrriU,  for  Arms. 


Juras  Beattib  v$.  Wautsu  Robib.  .  ClttDWIUi 

Morch* 

•  AM   * 

The  copy  of  an  officer's  return  on  an  execution  may  be  given  in  evidence  to  enow  tha  * 
validity  of  a  sale  made  by  virtue  of  the  execution,  though  the  return  do  not  state  the 
plac«  of  sale.  The  return  will  be  sufficient  if  it  appear  therefrom  that  there  was  a 
time  and  place  appointed  in  the  advertisement,  and,  unless  the  contrary  appear,  it 
will  be  presumed  the  advertisement  was  legal,  especially,  if  both  creditor  and 
debtor  attended  at  the  time  and  place  of  sale. 

Though  the  officer  do  not  make  a  formal  application  of  money  raised  by  the  sale  of 
property  on  an  execution,nor  return  any  items  of  charges  for  the  sale,  yet,  if  the  cred- 
itor endorse  on  the  execution  a  sum  equal  to  the  whole  amount  raised  by  the  sale,  it 
will  be  presumed  that  the  whole  avails  of  the  sale  has  been  applied  on  the  execution. 

C  in  the  spring  rented  a  farm  of  one  N  for  the  ensuing  season,  and  afterwards  let  oat  a 
quantity  of  the  growing  grass  to  B  to  cut  and  make  into  hay,  giving  to  B  one  half  for 
his  labor :  whenB  had  deposited  nearly  the  whole  of  the  hay  in  the  barn  standing 
on  the  premises,  he  purchased  C's  half,  but  let  it  remain  in  the  barn  as  before.  The 
farm  was  afterwards  hired  by  another  tenant,  who  moved  into  the  house  in  the  (all  af- 
ter; but  C  remained  on  the  premises  till  the  next  spring,  and  kept  a  cow  in  the 
barn  through  the  winter.  On  the  5th  January  the  hay  was  [taken,  and  afterward* 
sold,  on  an  execution  against  C  as  his  property.  It  was  held  that  there  had  not  been  a 
sufficient  change  of  possession  to  entitle  B  to  recover  against  the  execution  creditor. 

This  was  an  action  of  trespass  for  taking  and  carrying  away  four 
tons  of  hay,  the  property  of  the  plaintiff*  Plea,  not  guUty,  and 
issue  joined  thereon. 

On  the  trial  in  the  County  Court,  the  plaintiff,  after  proling  the 
taking  of  the  hay  by  the  defendant,  introduced  testimony  tending 
to  prove,  that  in  April,  1823,  James  and  John  AeiWj..let,  by 
parol,  to  Eri  Chamberlin,  a  farm  in  Ryegate,  called  the  Robert 
Brock-farm,  to  occupy  and  improve  the  same  during  the 
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CA^£Lk'  ren^ering  *>  the  Jtofron*  one  half  of  tbe  crops  to  grow  on  the  famfr, 
1829.  for  the  use  of  it,  and  to  quit  the  same  in  the  fall ;  that  Chamber* 
Beatti*  **n  entered  into  possession  of  tbe  farm  the  same  April,  and  before 
jJJl^  haying  time  the  Nelsons  sold  to  him  their  half  of  the  bay  or  grass, 
in  consideration  of  certain  repairs  to  be  made  by  him  on  the  honse 
which  was  on  the  farm— That  in  the  summer,  Chamberlin  let  to 
the  plaintiff  a  portion  of  the  grass  growing  on  the  farm,  to  be  cut 
and  put  into  die  barn  on  the  farm,  at  the  halves  ;  that  the  plain- 
tiff cut  the  grass  and  put  the  hay  into  the  barn j  but  before  he  had 
got  the  whole  in,  Chamberlin  sold  his  half  of  it  to  the  plaintiff,  m 
consideration  of  tbe  plaintiff's  signing  a  note  for  Chamberlin  to 
one  Charles  Hale,  for  four  tons  of  hay,  to  be  paid  the  following 
winter,  which  the  plaintiff  afterwards  paid — That  Chamberlin  let 
another  portion  of  the  grass  to  one  Heath,  to  cut  at  the  halves, 
which  was  cut  and  put  into  the  same  barn,  where  the  grain  raised 
on  the  farm  was  also  put — That  in  August,  1823,  Wells  Goodwin 
applied  to  the  Nelsons  for  a  lease  of  the  farm,  to  himself  and  Mo- 
ses Goodwin,  which  was  let  to  them  ;  and  Moses  was  to  move 
into  the  house  on  the  farm  in  the  fall  following  j — that  Moses  mov- 
ed into  the  house  October  11,  1823,  erected  a  shop  on  the  prem- 
ises tbe  same  fall,  ploughed  some  of  the  land, -kept  a  cow  in  the 
barn  during  the  winter,  and  continued  there  two  or  three  years, 
and  paid  rent  to  die  Nelsons  from  the  time  he  moved  into  the 
house. 

The  defendant  offered  to  show  that  the  hay  in  question  was  ta- 
ken by  him  by  virtue  of  a  writ  of  attachment  in  favor  of  Walter 
Stuart  agabst  the  said  Eri  Chamberlin,  dated  Sept.  14, 1823, 
returnable  to  the  December  term  of  the  Caledonia  County  Court, 
1828,  and  served  by  the  defendant,  as  constable  of  Ryegate,  on 
the  20th  day  of  September,  1 823,  by  attaching  the  hay  in  question ; 
that  said  writ  was  duly  returned  to  the  Court  aforesaid,  and 
judgment  rendered  in  the  suit  at  the  term  aforesaid  in  favor  of  the 
said  Walter  against  the  said  Eri ;  that  execution  issued  on  said 
judgment,  dated  December  18,  1823,  and,  on  the  5th  day  of 
January,  1824,  was  levied  on  die  said  hay  by  the  defendant,  as 
constable  as  aforesaid,  and  die  hay  advertised  and  sold  by  him  at 
public  auction.  To  the  admission  of  the  copies  of  the  record  of 
the  writ  of  attachment,  judgment  and  execution,  and  tbe  re- 
tenftd  thereon*  m  evidence,  the  plaintiff  objected ;  but  tbe  objection 
Wat  oVefruled,  and  the  copies,  which  were  referred  to  as  a  part  of 
the 'exo6ptioos)  were 'admitted. 

x    It  was  proved  that  Chamberlm's  family,  he  being  occasionally 

"  absent,  remained  on  the  farm  until  March,  1824  ;  that  they  kept 

a  oow  in  the  barn  through  the  winter,  and  that  Chamberlin  let  out 


ttf. 
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the  fell  feed  to  John  Cameron,  and  also  that  Moses  Goodpi*  did  CjJ^cfK 
not  claim  or  exercise  any  controul  over  the  hay  in  question.    The       1839. ' 
Court  being  of  opinion,  ta  the  facts  proved  by  the  testimony  afore-    Beattie. 
said,  that  there  was  no  sufficient  change  or  delivery  of  possession 
of  the  hay  to  the  plaintiff,  to  render  the  sale  from  Chamberlin  to 
him  valid,  as  against  the  attachment  and  execution  aforesaid,  direct- 
ed the  jury  accordingly,  who  returned  a  verdict  for  the  defendant. 
To  which  opinion  of  the  Court,  and  the  decision  in  admitting  the 
copies  aforesaid  in  evidence,  the  plaintiff  excepted j  and  the  case 
t  was  ordered  to  the  Supreme  Court  lor  a  hearing  on  a  motion  for  a 
'new  trial  founded  on  said  exceptions* 

The  following  is  a  copy  of  the  return  on  the  execution  :— 
"  Caledonia  County,  ss.  Ryegate,  January  5th,  1824* 

"  Then  by  virtue  of  the  within  execution,  I  levied  the  same  on 
"  a  quantity  of  oats  in  the  straw,  and  a  certain  quantity  of  hay,  and 
44  advertised  the  same  on  the  town  post,  to  be  sold  on  the  19th 
"  of  said  month  $  and  on  the  same  day  I  attended,  and,  at  the  re- 
"  quest  of  the  parties,  adjourned  the  sale  to  the  10th  day  of  Feb- 
"  ruary,  (then)  next ;  and  on  said  day  then  and  there  offered  said 
"  property  for  sale,  and  sold  the  oats  to  Ebenezer  Morril,  at 
"  fifteen  cents  per  shock,  there  being  forty  five  shocks,  amount- 
"  ing  to  $6  75 j  and  then  and  there  offered  the  hay  for  sale, 
"  and  sold  one  ton  to  Daniel  Meder  for  six  dollars,  one  ton  to 
"  Ebenezer  Mfirrilfor  six  dollars  and  sixty  cents,  and  the  remain-  * 
"  der  lo  William  Gray  for  six  dollars  and  fifty  cents  ;  there 
"  were  three  tons  18  cwt.  571b :  they  bidding  so  much  and  w 
"  more,  aqd  being  the  highest  bidders. 

Attest,  W.  Robin,  Constable." 

"  Ryegate,  March  10,  1824,  rec'd  on  the  within  forty  dollars 
"  and  sixty  cents* 

Ebr.  Morrill,  - 
ForT.M.MorrUl 

For  the  plaintiff,  it  was  contended — That  there  had  been  such 
a  change  of  possession  of  the  hay  as  to  render  the  sale  from  Cham- 
bertin  to  Beattie  valid— that  the  property  in  this  case,  being  a 
ponderous  article*  need  not  have  been  removed.  17  Mass.  197. 
id.  240. — That  the  return  of  the  officer  on  the  execution  was  de- 
fective— that  it  ought  to  have  been  returned  to  the  Clerk. 

For  the  defendant,  it  was  contended — That  there  had  not  been 
a  sufficient  change  of  possession  to  render  the  sale  from  Cham- 
berlin to  the  plaintiff  valid.  Weeks  vs.  Wead,  2  Aik.  Rep.  64. 
—-That  the  return  of  the  officer  was  sufficient. 

The  opinion  of  the  Court  was  pronounced  by 
Papdocx,  J.    Two  questions  are  presented  for  the  coosidetftt 
tktt  of  the  court*  the  ooe>  whether  tbecopitsoftherecord  of  the 
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CAtjgJojju,  County  Court  were  rightfully  admitted ;  the  other,  whether  it  ap- 
1839.'     pears  from  the  bill  of  exceptions  that  there  was  a  sufficient  change 
Bcattit      of  possession  of  the  hay,  from  Chamberlin  to  Btattie,  to  enable 
him  to  recover. 

The  counsel  for  the  plaintiff  contends,  tfibt  the  attachment  upon 
Inesne  process  was  illegal,  as  well  as  the  levyoftheexecution,ow- 
ing  to  the  imperfect  returns  of  the  officer  of  his  doings.  The  court 
do  not  discover  any  particular  defect  in  the  return  on  the  writ,  nor  is 
it  very  material,  for  if  the  return  was  too  vague  to  hold  the  property, 
or  so  defective  as  to  have  caused  the  writ  to  abate,  yet,  if  it  was 
sufficient  to  call  the  defendant  into  court  or  lay  the  foundation  ior 
a  good  judgment  if  he  did  not  appear,  it  is  sufficient ;  for  it  appears 
the  same  property  remained  where  it  was,  when  attached,  until 
execution  was  levied  upon  it ;  and  if  it  be  true  that  the  service  was 
void  as  an  attachment,  Bcattie  was  not  aggrieved.  The  hay  not 
being  removed  by  the  officer,  Beattie  might  have  disposed  ol  it 
with  safety :  if  the  return  was  sufficient  to  hold  the  hay,  then  the 
plaintiff's  objection  fails  him. 

The  return  of  the  officer  on  theexecution  is  less  formal,  yet  suf- 
ficient in  substance.  He  states,  that  on  the  5th. day  of  January, 
1824,  he  levied  the  execution  on  a  quantity  of  unthreshed  oats, 
and  a  quantity  of  hay j  that  he  advertised  the  same,  on  the  town 
post,  to  be  sold  on  the  19th  of  the  same  month ;  at  which  time  he 
attended,  and  by  request  of  the  parties,  adjourned  the  vendue  un- 
til the  10th  of  February,  when  he  offered  the  hay  for  sale  ;  he 
states  to  whom  it  was  sold,  the  price  it  brought  by  the  ton,  the 
quantity  sold,  and  that  the  purchasers  were  the  highest  bidders. 
Then  follows  an  endorsement  and  receipt  on  the  execution,  of 
twice  the  amount  of  the  property  sold,  signed  by  the  creditors. — 
The  officer  might  have  returned  where  the  sale  was  holden,  and 
the  amount  of  charges  deducted  from  the  avails  of  the  property, 
and  shewn  the  balance  left  due  on  the  execution ;  but  it  is  not  ab- 
solutely necessary  that  the  return  should  shew  the  place  of  sale ; 
it  is  sufficient  that  there  was  a  time  and  place  appointed  in  the 
advertisement;  and  when  the  contrary  is  not  made  to  appear,  it 
will  be  presumed  the  advertisement  was  legal,  especially  when  we 
see  thai  both  debtor  and  creditor  attended,  and  requested  an  ad- 
journment. 

The  statute  requires,  that  the  "monies  arising  upon  such  sale, 
shall  be  applied  to  the  payment  of  the  charges,  and  the  satisfac- 
tion of  the  execution."  Though  the  officer  did  not  make  the  ap- 
plication in  the  usual  form,  or  return  any  items  of  charges  for  the 
sale,  yet  the  creditor  endorsed  much  more  than  the  avails  of  the 
whole  sale,  and  it  must  be  supposed  that  the  sum  endorsed  includ- 
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*d  die  avails  of  the  hay.    There  can  be  little  doubt  that  the  co-  CajJ£££ia' 
pies  of  the  record  were  properly  admitted  to  go  in  evidence  to  the       1829.' 

Jai7-  Beattie 

A3  to  the  other  points  made  in  the  case,  the  material  facts  are,  g*^ 
that  Chamierlin  rented  a  farm  of  the  Nelsons,  in  April,  1823 — 
that  in  the  summer  of  the  same  year,  he  let  a  portion  of  the  growing 
grass  to  Beattie,  to  cut  and  make  into  hay,  firing  the  said  Beattie 
one  half  for  his  labor— that  when  Beattiehzd  deposited  nearly  the 
whole  of  h  in  Chamberlin' s  barn,  he  purchased  Chamberlin'* 
half,  but  suffered  it  to  remain  inChumberlin'sbvm,  as  before,  untfl 
the  20th  of  September,  when  Robin,  a  constable,  attached  it  up- 
on a  writ  at  the  suit  of  Walter  Stuart,  as  the  property  of  Cham- 
Berlin,  and  afterwards  sold  the  same  on  execution.  The  barn 
continued  in  the  occupation  of  Chamberlin  from  the  time  the  hay 
was  first  put  into  it,  until  after  the  attachment  and  subsequent  sale, 
and  Beanie  had  no  right  or  privilege  in  it,  saving  what  ha 
gained  (if  any)  in  the  purchase  of  the  hay ;  excepting,  an  inference 
might  be  drawn,  that  the  other  half  of  the  hay,  belonging  to  Beat- 
tie,  might  have  remained  there. 

The  Court  can  have  no  doubt,  that  there  was  no  sufficient 
change,  or  color  of  change,  of  possession  in  this  case,  to  entitle 
Beattie  to  recover  against  an  attaching  creditor  of  Chamberlin. 
And  to  say  that  a  purchase,  without  being  followed  by  a  visible 
change  of  possession,  would  protect  the  purchaser  from  the  at- 
taching creditors  of  the  vendor,  would  be  a  manifest  de- 
parture from  all  the  decisions  in  the  state  for  a  series  of  years, 
—1  Aikens,  116,  Durkee  vs.  Mahoney.— Id.  158,  Bo ardman  vs. 
Keeler.—Id.  162,  Mott  vs.  McNeal.— 2  Aikens,6i,  Weeks  vs. 
Weed,  and  cases  there  cited. 

The  judgment  of  the  county  court  is  affirmed. 
S.  Cushman,  for  plaintiff. 
Ceo.  B.  Shaw  and  J.  Mattocks,  for  defendant 


John  Dixon  vs.  Josiah  Parmelm. 

Caudohu, 

The  Ceurt  will  not  grant  a  new  trial  when  it  is  manifest  it  win  not  avail  the  Applicant.        1829* 

The  privilege  from  testifying  to  facts,  confidentially  communicated  to  the  witness,  is  ' 

confined  to  attorneys,  and  does'notextend  to  confidential  communications  made  to 
other  professional  men  in  the  way  of  business.  I 

And  the  privilege  does  not  extend  to  all  disclosures  made  by  a  client  to  his  attorney, 
but  is  Btricuy  limited  to  those  which  are  made  in  professional  business,  pending 
the  relation  of  counsel  and  client 

This  was  an  action  of  ejectment  for  land  in  the  village  of  Dtat- 
**#«.    Plea,  not  guilty. 
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Ca &?<£,**      I*  appears  from  the  bill  of  exceptions  in  this  case,  that  on  the 
1829-'     25th  day  of  November,  1822,  the  defendant  owned  the  premises 
Dixon      in  question,  and  on  that  day  conveyed  the  same  by  deed  to  one 
Pai^kee.  Ferguson— Th^t  on  the  29th  of  December,   1823,  the  plaintiff 
attached  said  premises,  on  a  debt  against  Ferguson,  and  after- 
wards on  the  14th  of  August,  1824,  set  off  the  same  on  an  execu- 
^  tion  obtained  in  the  suit  in  which  said  premises  were  attached— 

That  on  the  8th  of  August,  1823,  Ferguson  executed  a  deed  of 
the  land  in  question  to  one  Theodore  Hardy,  which  deed  was  au- 
thenticated by  proof  instead  of  an  acknowledgment.  The  pro- 
ceedings were  commenced  on  the  3d  day  of  August,  1824,  before 
a  justice  peace,  and  completed  before  the  county  court,  June 
term,  1825  ;  and  the  deed  was  recorded  July  25,  1825* 

The  question,  on  trial  in  the  county  court,  was,  whether  the 
title  of  Ferguson  passed  under  the  deed  to  Hardy,  or  vested  in 
the  plaintiff  by  virtue  of  this  attachment  and  levy*  The  defend- 
ant relied  upon  two  grounds :  1.  That  at  and  before  the  time  of 
attachment,  Dixon  had  notice  of  the  deed  to  Hardy,  though  it 
was  not  then  acknowledged  or  recorded.  2.  That  all  the  proceed- 
ings in  the  suit  of  Dixon  against  Ferguson  were  covinous  and 
fraudulent,  and  intended  to  defeat  the  creditors  and  purchasers 
of  Ferguson  of  their  rights* 

As  a  part  of  the  evidence  to  the  first  point  the  defendant  called 
Charles  Story,  Esq.  and  offered  to  prove  by  him,  among  other 
things,  that  just  before  the  attachment  was  made  he  carried  a 
written  communication  from  Ferguson  to  the  plaintiff  containing 
information  of  the  deed  to  Hardy,  and  that  the  witness  also  in- 
formed the  plaintiff  of  that  deed.  The  witness  stated,  that  at  the 
time  in  question,  he  was  retained  by  Ferguson,  as  counsel  in  that 
business,  and  that  whatever  message  or  information  he  might 
have  conveyed  from  Ferguson  to  the  plaintiff  was  conveyed  and 
given  in  the  exercise  of  professional  trust  and  confidence ;  and 
declined  testifying  to  the  facts  aforesaid,  unless  directed  so  to  do 
by  the  court.  Whereupon  the  tourt  decided  that  he  was  not 
compellable  to  testify  to  those  facts. 

As  part  of  the  evidence  to  the  second  point,  the  defendant  read 
the  deposition  of  Lucas  Parsons.  To  impeach  Parsons,  the 
plaintiff  offered  to  prove  by  Nathaniel  Nichols  that  in  September 
1826,  Parsons  sent  the  witness  to  Danville  to  get  back  the  deposi- 
tion, unless  it  was  paid  for — and  to  let  the  party  have  it  who  would 
give  most  for  it — that  he  directed  the  witness  to  demand  one  hun- 
dred dollars,  but  to  accept  eighty  dollars,  if  he  could  get  no  more. 
To  this  evidence  the  defendant  objected  ;  but  the  witness  was  ad- 
mitted, and  he  testified  to  the  effect  aforesaid. 
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After  the  argument  was  dosed,  the  defendant  requested  the  CaJ£^!"1a' 
court  to  charge  the  jury,  that  the  title  of  the  plaintiff  was  not      !$#•' 
made  out,  because  the  record  of  the  execution  and  levy,  which  was      Dixon 
used  in  evidence,  was  not  sufficient  or  proper  evidence  to  show    pu^to. 
that  said  execution  and  levy  bad  been  returned  to,  and  recorded 
in,  the  office  of  the  clerk  of  the  county  court  from  which  the  ex- 
ecution issued.    The  court  decided  that  this  objection  was  out 
of  time,  (being  then  first  suggested)  and  refused  to  charge  as  re- 
quested.   Verdict  for  plaintiff.    To  the  several  decisions  of  the 
court,  so  made  by  the  court  as  aforesaid,  the  defendant  excep- 
ted, and  removed  the  cause  to  the  Supreme  Court  on  a  mo- 
tion ior  a  new  trial. 

Upon  the  cause  being  called  for  trial,  the  counsel  lor  the  plaintiff 
produced  copies  of  the  record  of  the  county  court,  by  which  it 
appeared  that  the  execution  and  levy  thereof  bad,  since  the  trial 
in  the  connty  court,  been  recorded  as  ttte  law  directs.  Where- 
upon the  Court  suggested  that,  if  upon  an  inspection  of  the  record, 
it  appeared  the  statute  had  been  complied  with,  so  that  in  case  a 
new  trial  should  be  granted  the  verdict  would  not  be  varied  by  the 
records  being  given  in  evidence,  the  Court  would  not  set  aside  the 
-verdict,  because  the  recording  did  not  appear  on  the  former  trial. 

The  cotmselfor  the  defendant  contended — That  it  did  not  ap- 
pear that  Story  was  an  attorney,  and  that  the  Court  could  not  pre- 
sume a  fact  for  the  purpose  of  sustaining  the  opinion  of  the  court 
excepted  to— that  the  services  done  by  him  were  not  professional. 
6  Mod.  47. — That  .when  an  attorney  is  employed  in  business 
which  is  not  strictly  professional,  he  is  to  testify.  9  Com.  Law 
Rep.  233,  Bramtvell  et  al.  vs.  Lucas  et  al. — That  any  extrane- 
ous communications  which  are  not  instructions  for  conducting  a 
suit  are  not  privileged  from  disclosure,  though  made  to  counsel. 
2  Stark.  Ev.  396, 7.-4  T.  Rep.  758.— That  the  testimony  of 
Nichols  was  inadmissible — that  if  such  evidence  were  received,  a 
witness  could  at  any  time  deprive  the  party  of  the  benefit  of  his 
testimony. 

Foi  the  plaintiff,  it  was  contended — That  Story  was  privile- 
ged from  testifying — that  tfye  information  he  was  called  upon  to 
disclose  was  communicated  to  him  in  professional  trust  and  confi- 
dence.   See  2  Stark.  Ev.  395,  and  the  cases  there  cited. 

That  Nichols  was  properly  admitted  ;  for  if  a  witness  send  his 
testimony  into  market,  it  ought  to  discredit  him. 

The  opinion  6f  the  Court  was  delivered  by 

Paddock,  J.  There  is  some  difficulty  in  drawing  a  line  be- 
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Cauedom j»  tween  those  commuoicatioDf  made  by  a  client  to  his  counsel,  which 
1829/  the  latter  ought  to  testify  to,  if  called  upon,  and  those  wherein 
Dixon     be  ought  not. 

Parmdee.  It  has  'on5  keen  the  established  law,  that  cotincselors,  solicitors 
and  attorneys,  ought  not  to  be  permited  to  discover  the  secrets  of 
their  clients :  it  is  declared  repugnant  to  the  policy  of  the  law,  to 
permit  the  disclosure  of  secrets  by  him  whom  the  law  has  intrus- 
ted therewith.  It  is  the  privilege  of  the  client,  that  the  mouth  of 
his  counsel  should  be  forever  sealed  against  the  disclosure  of 
things  necessarily  communicated  to  him  for  the  better  conduct- 
ing his  cause,  pendente  lite :  but  this  privilege,  in  all  the  cases 
which-have  fallen  under  my  observation,  has  been  strictly  confin- 
,  ed  to  the  period  in  which  the  suit  has  been  pending,  and  to  the 
party  of  record,  or  in  interest;  and  where  the  substance  of  the  com- 
munication was  such  that  it  became  necessary  for  the  attorney  to 
know  it  in  order  to  manage  the  suit.  And  this  distinction  seems  * 
to  give  a  clue  to  that  which  is  said  to  be  the  origin  of  the  law  } 
which  is,  that  in  early  days,  suitors  brought  in  person  their  com- 
plaints before  the  King1  and  afterwards  his  court ;  that  as  busi- 
ness increased,  the  administration  of  justice  approximating  to  a 
science,  and  the  necessity  of  forms  sensibly  felt,  it  became  abso- 
lutely necessary  that  there  should  be  a  set  of  men  to  stand  in  the 
place  of  suitors,  called  attorneys,  and  manage  their  causes ;  to  en- 
courage which,  and  bring  the  same  into  practice,  it  also  became 
necessary  for  courts  to  adopt  a  rule,  by  way  of  pledge  to  suitors, 
that  their,  secret  and  confidential  communications  to  their  attorneys 
should  not  be  drawn  form  them,  either  with  or  without  the  consent 
of  such  attorney.  But  this  rule  is  not  to  be  extended  to  all  the 
subjects  or  conversations  which  a  client  may  have  with  his  attor- 
ney, nor  to  any  period  but  that  from  his  retainer  to  the  termination 
of  the  Suit:  for  tbo'  an  important  communication  may  be  made 
as  to  the  subject  matter,  after  the  ending  of  the  suit,  yet  the  attor- 
ney must  give  it  iu  testimony  if  required.  As  in  Colden  vs.  Kend- 
rick,  4  T.  JR.  431,  which  was;  after  a  compromise  between  the 
parties  and  Colden's  paying  a  part  of  the  demand  and  giving  a 
warrant  to  confess  a  judgment  for  the  balance.  Kendrick  told 
Allen,  his  attorney,  he  was  glad  the  suit  was  settled,  for  the  bill 
grew  out  of  a  lottery  transaction,  which  he  knew  at  the  time  he 
purchased  it.  Upon  Colder? s  bringing  an  action  to  recover  back 
the  amount  paid,  Allen  was  held  a  good  witness  to  showJEem?- 
rick's  acknowledgment. 

Any  matter  of  fact  the  knowledge  of  which  the  attorney  had, 
other  than  from  his  client,  the  attorney  is  bound  to  disclose. 
Spencdy  vs.  Schulenburgh,  1  East,  357.    And  so  of  directions 
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given  by  an  attorney,  which  any  person  of  prudence  and  fore-  Cm™£*u* 
thought  would  have  directed.  BramweU  vs.  Lucas,  9  Com.  Law      i&»' 
Rep.  233. — Butt.  JV.  P.  284.    And  where  an  attorney  is  retain-     Dixon. 
ed  generally,  and  a  conversation  is  had  upon  a  subject  which  af-    pJJJ^ 
terwards  gives  rise  to  a  suit,  the  attorney  is  bound  to  disclose  it, 
there  being  no  suit  in  contemplation  when  the  conversation  was 
had ;  and  it  was  so  ruled  in  the  exchequer  of  Ireland  in  the  case 
Annesly  vs.  the  Earl  of  Anglesey,  McNaU.  241. 

I  have  before  observed,  that  the  privilege  is  that  of  the  party, 
and  not  of  the  attorney ;  that  the  attorney  is  in  loco  of  the  client ; 
and  reasoning  upon  the  principle  of  cause  and  effect,  the  privi- 
lege attaches  only  to  the  attorney  who  is  to  stand  in  the  court  to  "~*  ' 
manage,  or  participate  in  managing,  the  cause ;  or,  at  least,  was 
originally  so  :  and  upon  no  other  principle  can  we  reconcile  the 
same  privilege  not  attaching  where  other  professional  men  are  con- 
sulted. But  in  the  Dutchess  of  Kingston's  case,  who  was  pros- 
ecuted for  bigamy,  her  surgeon  was  directed  to  testify,  though  be 
objected,  saying,  that  whatever  he  might  know,  came  to  his  knowl- 
edge confidentially,  whilst  in  the  exercise  of  professional  service 
and  trust.  And  a  catholic  clergyman,  being  called  as  a  witness, 
Baid  he  knew  nothing  but  what  was  communicated  to  him  in  con- 
fidence, whilst  in  the  discharge  of  his  clerical  duties ;  yet,  Sir  Mich- 
ad  Smith  directed  him  to  be  sworn.  But  this  is  extending  the 
inquiry  farther  than  is  necessary  for  the  determination  of  this  case ; 
inasmuch  as  Story,  the  witness  called,  was  not  an  attorney  of  re-  "** 
cord  ;  neither  had  he  been  retained  by  either  plaintiff  or  defen- 
dant :  and  if  retained  by  Ferguson,  it  does  not  appear,  from  what 
the  witness  said,  that  he  was  retained  in  any  wise  to  defeat  Fergu- 
son's deed  to  Hardy :  and  we  are  not  to  infer  a  fraud,  on  the  part 
of  Ferguson,  who  it  appears  was  both  out  of  the  record  and  out  of 
interest.  The  offer  of  counsel  to  prove  by  Story  was,  that  just 
before  the  attachment  was  made,  he  carried  a  written  communi- 
cation from  Ferguson  to  Dixon,  containing  information  of  the 
deed  to  Hardy,  and  that  Story  also  informed  Dixon  of  that  deed. 
Story  said,  "  that  at  the  time  in  question,  he  was  retained  by 
Ferguson  in  that  business,  and  that  whatever  message  or  informa- 
tion he  might  have  conveyed  from  Ferguson  to  Dixon,  was  con- 
veyed and  given  in  the  exercise  of  professional  trust  and  confi- 
dence." The  question  might  well  be  asked,  "  in  what  business 
retained  ?"  The  language  implies  no  business  but  the  carrying  the 
letter,  a  knowledge  of  its  contents,  and  informing  Dixon  of 
Hardy's  deed.  This  surely  is  what  any  one  might  have 
done  :  no  scientific  knowledge  was  necefsary  to  carry  a  letter,  to 
know  its  contents,  and  to  inform  Dixon,  that  Hardy  had  a 
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CAj£J3f,1»  deed  of  the  land  :  and  this  was  all  proposed  to  be  shewn  by  the 

1829*      witness ;  and  was  not  only  gratuitous  as  respected  Dixon,\>\xt  was 

Dixon      clearly  a  transaction  of  that  ordinary  cast,  that  Ferguson,  had  he 

PimJJelee.  heen  in  court,  would  not  have  wished  to  conceal,  though  Story 

had  some  scruples  about  it.    Dixon  might  wish  to  conceal  it :  it 

was  his  interest  to  do  so.    But  Story  was  not  the  attorney  of 

Dixon. 

This  case  clearly  falls  within  the  letter  and  spirit  of  BramweU 
vs.  Lucas  and  others;  and  the  witness  ought  to  have  -testified  j 
and  the  Court  think  a  new  trial  ought  to  be  granted,  for  Story's 
testimony  having  been  excluded.  As  to  the  witness,  Nichols, 
his  testimony  was  properly  admitted. 

New  trial  granted* 

Hutchinson,  J.  delivered  the  following  concurrent  opinion* 
•—The  last  exception  urged  by  the  defendant's  counsel  is  remov- 
ed by  the  record  now  produced.  It  seems  that  the  plaintiff  read 
to  the  jury  the  copy  of  the  town  clerk's  record  of  the  execution 
and  the  officer's  return  of  the  levy,  and  neglected  to  show  the  re- 
cording in  the  county  clerk's  office,  otherwise  than  by  the  asser- 
tion of  the  officer  in  the  body  of  his  return,  which  could  not  then 
be  true,  for  that  return  could  not  be  recorded  before  it  was  com- 
pleted ready  ior  record.  It  seems  that  the  defendant,  at  the  close 
of  the  argument,  requested  the  court  to  charge  the  jury  that  the 
-plaintiff's  title  was  defective  for  want  of  showing  this  last  record- 
ing. The  court  refused  so  to  charge,  because  it  was  out  of  time. 
Probably  the  county  court  were  conscious  that  if  the  objection 
had  been  taken  when  the  evidence  was  adduced,  it  might  have 
been  removed  forthwith  by  the  production  of  the  record.  It  is 
-not  necessary  now  to  decide  whether  the  county  court  were  cor- 
rect in  this  or  not,  for,  the  county  court  records  being  now  before 
(he  Court  for  their  inspection,  the  recording  is  regular.  This  be- 
ing, as  was  suggested  by  Mr.  J.  Prentiss,  during  the  argument, 
.not  n  -matter  in  pais  to  be  submitted  to  the  jury,  but  a  record  that 
is  conclusive  of  the  fact  to  be  proved  by  it,  there  rcan  be  no 
use  in  sending  the  cause  back  for  another  trial.  This  point  is  not 
new.  On  the  trial  of  the  cause,  Eljah  Paint  vs.  &  Hatha- 
way  etui.*  theplaintiff  produced  the  county  clerk's  copy  of  the  exe- 
cution and  levy,*  with  a  oopy  of  the  town  clerk's  certificate  that  he 
had  recorded  the  original  execution.  This  was  admitted,  and  ex- 
ception taken.  On  a  hearing  in  the  Supreme  Court,  the  .first 
term,  I  was  with  the  Court  in  Franklin  county  ;  the  original  was 
produced,  and  the  objection  considered  thereby  removed. 

*Sce  I  Vermont Roporti,  101. 
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I  fully  concur  in  the  opinion  now  delivered  upon  the  other  C^^IA' 
point.  It  seems  the  defendant,  on  trial,  attempted  to  defend  by  1829.' 
showing  the  plaintiff's  attachment,  and  execution  and  levy,  fraudu-  Dixon 
lent  and  void.  It  is  not  now  apparent  whether  the  defendant  p  J£el<*. 
would  have  added  other  testimony  had  he  succeeded  in  showing 
the  plaintiff's  knowledge  of  the  deed  to  Hardy  from  Ferguson 
or  not.  That  would  be  proper  in  showing  the  whole  fraudulent, 
and  any  other  proof  in  the  power  of  the  defendant  might  have 
been  deficient  without  this.  If  the  defendant  relied  upon  this 
knowledge  of  the  plaintiff  before  his  attachment  as  sufficient  of 
itself  to  avoid  the  levy,  the  question  slightly  alluded  to  by  the  plain- 
tiffs counsel  then  arises,  whether  this  alone  would  avail ;  for  if  it 
was  of  no  avail,  it  ought  not  to  be  admitted.  I  would  not,  for  one, 
decide  against  its  sufficiency  on  so  narrow  an  investigation  as  the 
point  has  now  undergone.  We  know  between  creditors  striving  to 
secure  their  honest  debts,  the  first  in  time  is  first  in  right.  We  al- 
so know  that  a  purchaser,  otherwise  bona  fide,  cannot  hold  against 
an  unrecorded  deed  of  which  he  had  knowledge  at  the  time  of  bis 
purchase.  I  recollect  of  hearing  more  than  once  of  a  suggestion 
of  the  late  Chief  Justice  Chipman,  that  an  attaching  creditor  could 
hold  against  an  uurecorded  deed,  of  which  he  had  knowledge,  as 
well  as  against  another  attachment  of  which  he  bad  knowledge 
that  it  was  pursuing  the  same  property*  But  I  cannot  learn  that 
this  subject  was  ever  argued  before  him,  or  decided  by  him,  or 
any  other  court  in  this  state,  nor  do  I  recollect  of  ever  reading 
any  tiling  that  would  warrant  any  such  decision.  And  were  I  to 
decide  without  further  authorities,  I  should  say,  if  the  plaintiff  had 
knowledge  of  the  deed  from  Ferguson  to  Hardy,  before  his  at- 
tachment, his  attachment  could  no  more  prevail  against  that  deed, 
than  could  a  deed  of  a  later  date  from  Ferguson  to  the  plaintiff, 
with  the  like  knowledge. 

The  defendant  was  deprived  of  this  testimony  by  the  privilege 
allowed  the  witness,  Story,  not  to  disclose  the  secrets  of  his  cli- 
ent. And  he  claimed  to  have  received  his  knowledge  from  Fer- 
guson, and  to  have  done  what  he  did,  which  is  now  attempted  to  be 
proved,  as  attorney  to  him.  The  extent  of  the  privilege  of  an  at- 
torney in  such  a  case  results  from  the  nature  of  his  profession 
and  business.  Every  person  in  difficulty  about  his  intercourse 
wkh  society  occasionally  wants  advice.  In  order  to  obtain  this 
advice,  the  secrets  of  the  whole  transaction  must  be  divulged  to 
the  attorney  or  counsellor.  And  many  need  advice  in  the  begin- 
ning: how  extensive  must  be  their  disclosure,  before  correct  ad- 
vice can -be  obtained.  In  every  case  the  heart  must  be  opened  to 
a  free  and  foil  development  of  every  thing  connected  with  the 
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CajES11'  transact^on-  This  perfect  confidence  is  a  necessary  step  towards 
1829.'  obtaining  correct  advice.  This  development  must  not  be  disclos* 
jjjj^  ed  to  the  injury  of  the  client.  It  is  not  the  privilege  of  the  attor* 
Parmelee.  ne7>  but  of  his  client,  who  might  be  ruined  if  his  attorney  could  bo 
compelled  to  testify  what  was  thus  revealed  to  him  by  his  client  in  the 
confidence  which  their  relation  afforded.  Hence  the  attorney 
must  not  be  compelled  to  testify,  to  the  prejudice  of  his  client, 
what  he  thus  learnt  from  his  client.  In  all  the  cases  cited  the  tes- 
timony was  sought  from  the  attorney  to  operate  against  his  client. 
The  case  in  the  9th  of  Common  Law  Reports  was  a  dispute 
most  directly  between  the  creditors  generally  of  the  bankrupt,  and 
the  creditors  who  had  attached  the  property.  But  it  also  bore 
upon  the  bankrupt  himself  who  was  the  client.  The  fact  wanted 
to  be  proved  was  an  act  of  bankruptcy,  which  is  considered  in 
some  sense  a  crime  there.  It  also  might  have  an  effect  upon  the 
after  privileges  of  the  bankrupt,  if  the  question  were  decided  one 
way  or  the  other.  The  attorney  was  there  compelled  to  testify 
to  a  question  asked  by  his  client,  which  question,  under  the  cir- 
cumstances attending  it,  amounted  to  a  disclosure  of  the  intent 
with  which  he  tarried  two  hours  in  the  attorney's  office,  to  wit,  to 
shut  himself  from  his  creditors.  In  one  of  the  cases  cited,  Ld. 
Ellenborough  says,  the  attorney  must  not  testify  to  the  secrets  of 
his  client,  though  the  client  be  not  before  the  court.  The  reason 
is,  because  his  client  may  be  prejudiced  in  some  other  way. 

But  here  the  case  seems  turned  about.  The  witness  was  not 
attorney  to  the  plaintiff,  but  to  Ferguson,  the  debtor  of  the  plain- 
tiff, and  who  had  before  conveyed  the  premises  to  Hardy.  The 
defendant,  claiming  under  Hardy,  wants  to  prove  that  the  plaintiff 
had  knowledge  of  that  deed  prior  to  his  attachment.  The  very 
circumstance  that  the  exemption  of  the  witness  is  now  claimed, 
while  he  was  only  attorney  to  Ferguson,  and  not  to  plaintiff,  al- 
most proves  a  fraudulent  connivance  of  Ferguson  to  induce  the  at- 
tachment of  the  plaintiff,  and  defeat  the  deed  to  Hardy.  It 
shows  there  was  something  that  must  be  kept  secret.  And  the 
witness  says  he  was  attorney  for  Ferguson  in  that  business. 
What  business  ?  What  had  Ferguson  to  do  with  what  was  going 
on  ?  Nothing,  unless  to  be  the  passive  debtor  till  some  suit  should 
be  brought  that  he  wished  to  defend.  But  Story,  when  asked  if  he 
carried  a  letter  from  Ferguson  to  the  plaintiff  informing  of  the 
deed  to  Hardy,  and  when  asked  if  he  himself  informed  the  plain- 
tiff of  that  deed,  claims  that  what  he  did  in  that  business,  he  did 
as  attorney  to  Ferguson.  When  we  ask  what  Ferguson  had 
to  do  with  this  business  that  required  the  advice  and  assistance  of 
an  attorney,  who  should  claim  the  privilege  of  concealing  the  mat- 
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ter?  Conjecture  finds  no  stopping  place  short  of  a  fraudulent  at-  c *%£*?**' 
tachmentby  the  plaintiff,  conceived  and  put  in  operation  by  Fer-      1829. 
gu$on  himself.  Dixon 

But  what  did  the  defendant  wish  to  prove  that'  would  come  pJJJJ^e* 
within  the  exemption  in  any  view  whatever  ?  All  he  wanted  to 
prove  was,  that  the  plaintiff  knew  of  Ferguson'*  deed  to  Harfy, 
before  he  made  his  attachment.  If  the  witness  knew  that  the 
plaintiff  possessed  this  knowledge,  there  is  but  one  fact  I  have 
been  able  to  call  to  mind  that  would  excuse  him  from  testifying : 
that  is,  his  receiving  that  knowledge  from  the  plaintiff  himself 
while  acting  as  his  attorney.  If  the  witness  had  told  the  plaintiff 
of  that  deed,  it  is  of  no  consequence  how  the  witness  came  by  his 
knowledge.  If  the  questions  proposed  to  the  witness  were  so 
broad  as  to  include  matters  to  which  he  ought  not  to  testify,  yet 
that  would  not  excuse  him  from  testifying  to  so  much  as  was  not 
within  the  exemption.  His  being  attorney  to  Ferguson  could 
never  exempt  him  from  testifying  that  the  plaintiff,  before  his  at- 
tachment, knew  of  the  deed  from  Ferguson  to  Hardy  ;  that  he  had 
such  information  about  it  as  now  proves  correct.  I  fully  concur  in 
reversing  the  judgment  of  the  county  court,  and  granting  a  newtriah 

Shaw  and  Fletcher,  for  plaintiff. 

BeU  and  Cushman,  for  defendant. 


Geoeoe  B.  Chandler  vs.  Gsobob  M*  Ma*o*. 

CiiBDeau, 

March* 
Information  given  in  good  faith  to  a  party  litigant*  and  disclosing  die  namee-of  itnjfcOt*        

tant  witnesses  in  bis  suit,  may  be  agood  consideration  for  a  note* 

Tbe  endorsee  of  a  note,  void  in  its  creation,  may  recover  of  tfce  endorser  without 
proving  a  demand  of  the  maker. 

Bat  if  the  endorsee  wonld  excuse  his  neglect  to  make  demand  of  the  maker,  by  show* 
ing  the  note  to  have  been  given  without  good  consideration,  he  must  prove  the  fact 
by  such  witnesses  as  wonld  be  competent  to  testify  to  the  same.faotin^a  suit  against 
che  maker. 

This  was  an  action  of  otttimprit1  brought  by  the  plaintiff,  as  endor- 
see of  a  promissory  note,  against  the  defendant,  as  endorser.  On 
trial  in  the  county  court  die  plaintiff,  without  proving,  or  offering 
to  prove,  that  the  note  had  been  presented  to  the*  maker,  J. 
Brawn,  for  payment,  or  that  Brown  had  refused  to  pay  it, 
offered  to  prove  a  want  of  consideration  in  the  note ;  to  which 
the  defendant  objected  ;  but  the  court  permited  testimony 
to  be  given  to  the  jury  tending  to  prove  that  point.  The  plain- 
tiff then  offered  to  prove  the  same  fact  by  said  Brown.  This 
was  objected  to  by  the  defendant  on  the  ground  that  Brown 
was  not  a  competent  witness  to  impeach  the  consideration.  This 
objection  was  also  overruled,  and  Brown  testified  that  the  only 

z 
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CAm?cTA'  cons*deration  of  the  note  was  the  disclosure  by  the  said  Mason  of 
1ft*-'     the  Dames  of  two  witnesses,  viz.  Henry  Jencks  and  his  wife,  who, 
Chandler    Mason  said,  were  knowing  certain  facts,  which  it  was  imporaat 
Mason.     ^or  Brown  to  prove  in   a   chancery  suit  he  was   then   car- 
rying on  against  Haydens  fy  Culver.    The  plaintiff  then  offered 
the  deposition  of  said  Henry  Jencks,  which  tended  to  show  that 
neither  he  nor  bis  wife  knew  any  thing  about  the  facts  represented 
by  Mason  to  be  within  his  knowledge,     But  no  other  evidence  was 
offered  to  show  that  Jencks9  wife  did  not  know  the  aforesaid  facts. 
The  court  instructed  the  jury  that  upon  the  testimony,  if  be- 
lieved, the  plaintiff  was  entitled  to  a  verdict.     The  jury  accord* 
ingly  returned  a  verdict  for  the  plaintiff. 

The  defendant  having  excepted  to  the  decisions  and  charge  of 
the  court,  the  case  was  removed  to  the  Supreme  Conrt  on  a  mo- 
tion for  a  new  trial. 

Mr.  Shaw,  for  the  defendant,  contended — That  the  want  of 
consideration  in  the  note  will  not  excuse  the  want  of  demand  of 
payment  of  the  maker,  and  notice  back  to  the  endorser ;  and  ci- 
ted the  following  authorities.  2  Stark.  Ev.  271. — Smith  et  ah  vs. 
Becket,  13  East,  187,  note. — Free  vs.  Hawkins,  1  HalVs  Cas. 
550.— Nicholson  vs.  Gouthit,  2£  Black.  Rep.  609. 

That  the  maker  of  the  note  was  not  a  competent  witness  to  prove 
it  to  have  been  given  without  consideration  ;  and  he  cited  the  fol- 
lowing authorities  :  1  T.  Rep.  296.— 1  Esp.  Cas.  298.-2  Stark. 
Ev.  298,  (note  2.J— 1  A".  H.  Rep.  60.— 3  Mass.  27. — 4  id. 
156.— 10ttf.502.— 17  id.  94.— 3  Johns.  Cas.  185.— 2  Johns. 
Rep.  165.— 15  id.  270.— 2  Dallas,  194.— 2  Yeates,  17.  ' 

The  counsel  also  contended  that  the  disclosure  by  the  payee 
to  the  maker  of  the  note  of  the  name  of  Mrs.  Jencks,  as  a  witness, 
who  could  prove  important  facts  in  the  suit  Brown  vs.  Haydens 
Sf  Cvlver,  was  a  sufficient  consideration  for  the  note,  and  that  the 
burden  of  proof,  that  she  knew  nothing  of  the  case,  rested  upon  the 
plaintiff.    Dickson  vs.  Evans,  4  T.  Rep.  57. 

Mr.  Mattocks,  for  the  plaintiff,  contended — That  the  endor- 
see in  this  case  was  like  a  drawer  of  a  bill  without  effects,  and  was 
not  entitled  to  notice.  1  Wheat.  JV.  P.  255,  272,  284.— 1 
Dane,  395. — Bickerdike  vs.  Bollman,  1  T.  Rep.  405. — Good- 
ale  vs.  Dolly,  id.  714. — Rogers  vs.  Stevens,  2,  id.  717. — Gale  vs. 
Walsh,  5  id.  239.-2  Esp.  R.  515.—  Walwyn  et  al.  vs.  St.  Quin- 
tin,  1  B.  fy  P.  652. — Hammond  et  al.  vs.  Dupene,  3  Camp. 
145. — Thacher  vs.  Blacket,  id.  163. — Legg  vs.  Thorpe, 
2  Camp.  310.— Cory  et  al.  vs.  Scott,  3  B.  fy  •#•  619,  (5  Com. 
L.  Rep.  401.;— 2  Stark.  Ev.  261, 9.— 4  Cranch,  I60t 


vs. 
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That  the  case  of  an  endorsee  is,  at  least,  as  strong  for  the  plaintiff  CASJ"lf 
as  that  of  a  drawer.  Haydenet  al.vs.Adamson,2  Burr.  676.  That       1829.' 
the  case  of  endorsing  a  void  note  is  stronger,  for  bills  are  often    chandler 
accepted  for  the  honor  of  the  drawer.     But  to  sell  a  void  note  is 
jure  frauds  and  notice  could  be  of  no  use.    2  If.  Blk.  Rep.  336. 

That  the  maker  of  the  note  in  this  case  is  a  competent  witness 
to  show  that  it  was  given  without  consideration.  Jordaine  vs. 
Lashbrooke,  et  al.  7  T.  Rep.  601. — Rich  vs.  Topping,  1  Esp. 
A".  P.  Cos.  175. — Broad  vs.  Ackerman,  5  id.  119. — Adams  vs. 
Lingard,  Peake's  cos.  117. — Jones  vs.  Brock,  4  Taunt.  464. — 
2  Stark.  Ev.  298, 299,  300.— 1  Con.  Rep.  260.— Sw.  Ev. 
96,  205. — Hubly  vs.  Brown,  16  Johns.  70. 

He  also  insisted  that  the  note  was  given  without  any  legal  con- 
sideration; and  cited  Chit,  on  Cont.  12,  175. — 1  B.  &  A.  171. 
—5  M.  &  S.  156,-4  Moore,  300. 

Near  the  close  of  the  term  the  opinion  of  the  Court  was  deliv- 
ered by 

Hutchinson,  J. — The  plaintiff,  as  endorsee  of  the  note  in 
question,  claims  to  recover  of  the  endorser,  the  present  defen- 
dant, without  showing  any  demand  upon  Brown,  the  maker 
of  the  note,  for  payment,  or  any  refusal  by  him  ;  and,  as  is  to  be 
supposed  from  the  case,  without  any  notice  to  the  endorser,  that 
the  note  remained  unpaid.  He  has  attempted  to  excuse  this  neg- 
lect, by  showing  that  the  note  was  void  in  its  creation  for  want  of 
consideration  :  and  has  attempted  to  show  this  by  the  testimony 
of  Brown,  the  maker.  It  appears  by  the  case,  if  Brovm  gained 
credit,  that  the  only  consideration  for  the  note  of  twenty  dollars 
was  the  payee's  informing  Brown  of  two  witnesses  who,  he  said, 
knew,  and  could  testify  to,  important  facts  in  BroumJs  suit  in  chan- 
cery against  Haydcns  and  Culver.  It  is  contended  that  this  forms 
no  good  consideration ;  Jencks  having  testified  that  neither  he  nor 
his  wife  knew  any  thing  about  said  matters  which  Brown  wanted  to 
prove.  On  the  contrary,  the  defendant  urges  the  necessity  of  the 
plaintiff's  producing  also  the  testimony  otJenck's  wife,  to  support 
the  position  he  takes.  The  Courtconsiderthatsuchinforraation,giv- 
en  in  good  faith,  and  furnishing  Brovm  with  important  testimony 
in  his  suit  then  pending,  might  furnish  a  good  consideration  for  the 
note  ;  especially  when  die  witnesses  named  are  third  persons. 
If  Mason  had  named  himself  and  wife,  it  might  be  otherwise :  for  he 
ought  not  to  be  permitted  to  speculate  upon  his  own  testimony  so 
as  to  profit  by  it  in  this  way.  But  the  plaintiff  contends  the  wit- 
nesses knew  nothing  to  the  purpose.  Jencks  testifies  that  he 
knew  nothing  about  the  business,  nor  his  wife  neither.     He  can 
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c4u*c»"a>  swear  as  to  his  own  knowledge,  bat  not  as  to  that  of  his  wife*  If  it 
1829.'     appeared  by  the  case  that  the  defendant  had  recovered  in  his  ohan- 
Chandkr   cel7  sull9  by  means  of  this  disclosure  of  witnesses  by  Mason, 
jl^     whether  the  testimony  came  from  them  both,  or  only  from  one  of 
them,  the  consideration  might  be  considered  good.     But  no  such 
thing  appears  ;  and  it  is  no  improbable  conjecture,  from  what  is 
stated,  that  Brovm  was  in  need  of  two  witnesses  to  meet  the  an- 
swers of  the  respondents  in  his  suit  in  Chancery ;    and  thai  one 
would  answer  no  purpose  whatever.    In  this  view  the  proof  was 
sufficiently  extensive  to  establish,  prima  fade,  the  want  of  con- 
sideration.   What  opposite  testimony  might  be  in  the  power  of 
the  payee  we  cannot  tell.    The  case  mentions  none  on  his  part. 
The  next  question  proper  to  be  considered  is,  the  legal  effect 
upon  this  suit  of  such  want  of  consideration  in  the  note,  if  support- 
ted  by  proof  ?  There  can  be  no  doubt,  either  upon  principle  or 
authority,  but  that  the  endorsee  may  forthwith  sue  the  endorser, 
and  recover,  if  he  can  clearly  show  the  note  thus  endorsed  to  be 
a  mere  nullity,  and  the  sale  to  him  a  fraud.      In  such  a  case  he 
need  not  wait  till  the  note  becomes  payable,  nor  demand  payment, 
nor  give  notice  back.    But  whether  his  action  should  be  upon  the 
endorsement  in  common  form,  is  a  matter  of  more  doubt.    He 
might  declare  for  goods  sold  and  delivered,  or  for  money  had  and 
received,  as  the  case  might  be,  and  it]  would  be  no  defence  for 
the  endorser  to  say  that  he  received  the  goods  or  the  money  in 
pay  for  a  note  thus  endorsed,  if,  at  the  same  trial,  it  should  appear 
that  the  note  was  void.    The   English  cases  generally,  when 
these  questions  arise,  appear  to  contain  the  money  counts.    This, 
at  least,  is  safe  and  proper.    With  these  the  endorsee  needs  no 
special  count  upon  the  endorsement,  when  he  can  show  the  note 
originally  void. 

Every  case  of  this  kind  must  rest,  in  some  degree,  upon  its  own 
circumstances.  If  the  endorsee  has  kept  the  note  till  after  it  is 
payable,  and  then  declares  only  in  the  special  count  upon  the  en- 
dorsement, which  should  contain  an  averment  of  demand  and  no- 
tice, or  what  is  equivalent,  a  fruitless  search  to  make  demand  and 
notice  back,  it  would  seem  wide  from  the  issue  for  the  plaintiff  to 
come  in  with  such  proof  of  fraud  in  the  sale  ol  the  note  as  might 
entitle  him  to  recover  on  the  general  counts.  A  doubt  has  been 
raised  in  the  courts  in  New-York  whether  a  declaration  in  com- 
mon form  upon  an  endorsement,  averring  demand  and  refusal,  is 
supported  by  evidence  of  a  fruitless  search  to  make  such  demand. 
It  was  decided  in  the  affirmative.  Justice  Van  Ness  was  of  a 
contrary  opinion.  See  Anthon's  NisiPrius,  p.  3d.  and  the  notes 
appended.    In  the  case  before  us,  we  have  no  copy  of  the  decla- 
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ration,  but  we  understand  it  contains  only  the  special  count  upon  CajJj™£a' 
the  endorsement*    As  the  plaintiff's  testimony  was  objected  to,      1829. 
ni  toto,  this  question  is  presented  in  the  case ;  but  as  it  has  not    chandler 
been  urged  by  counsel,  we  would  not  decide  the  case  upon  it 
without  first  soliciting  argument.    I  am  willing  to  say,  for  one,  it 
presents  no  small  difficulty.    None  of  us  however  entertain  any 
doubt  but  that  the  plaintiff,  upon  a  proper  declaration,  and  clearly 
establishing  the  fact  that  the  note  endorsed  was  without  considera- 
tion and  void,  might  recover  of  the  defendant  without  showing  a 
demand  of  the  maker. 

This  leads  to  the  question  whether  Brown>  the  maker  of  the 
note,  was  a  competent  witness  for  the  plaintifi,  under  all  the  circum- 
stances of  this  case,  to  prove  the  want  of  consideration  ? 

There  is  no  pretence  that  the  decision  of  this  action  either  way 
can  directly  affect  Brown's  interest.  He  is  liable  to  pay  nothing 
more  than  the  note  and  interest ;  and  he  is  at  all  events  liable  for 
so  much}  unless,  when  sued  upon  the  note,  he  can  furnish  some 
defence  without  the  aid  t>f  his  own  testimony.  He  undoubtedly 
feels  a  strong  interest  in  the  question  when  it  shall  arise  in  another 
form,  but  that,  according  to  the  settled  law,  only  goes  to  his  credit. 

According  to  the  decision  of  Walton  vs.  Shelly  in  1  Term 
Rep.  and  numerous  decisions  in  Massachusetts  and  New-York, 
(see  1  Caines)  270,  Baker  vs.  Arnold,  and  Anthon's  Aw 
JPrttit,  7,  Cummings  vs.  Fisher,)  the  witness  would  be  excluded 
from  testifying  to  that  which  would  show  the  note  originally  void 
by  Us  having  signed  his  name  to  the  note  and  given  it  a  credit. 
Yet  he  would  be  admitted  according  to  Jordaine  vs.  Lashbroek, 
7  Term  Rep.  601,  overruling  Walion  vs.  Shelly,  and  followed 
by  numerous  Nisi  Prius  decisions  in  England,  and  followed 
by  this  Court  in  the  case  of  Nichols  vs.  Holgate  eld.  2  At- 
hens' Rep.  138.  We  have  had  a  sad  comment  upon  that  decis- 
cision.  Lamb  had  conveyed  his  equity  of  redemption  to  Holgate, 
deducting  from  the  price  the  sum  due  upon  the  mortgage.  On 
a  bill  to  foreclose  the  equity  of  redemption,  Holgate  answered, 
setting  up  usury.  His  answer  was  traversed,  and  he  produced 
the  testimony  of  Lamb  to  prove  the  usury,  on  the  authority  of 
Jordaine  vs.  Lashbrook  et  ah  and  the  after  decisions  in  England, 
we  admitted  his  testimony,  and  on  the  credit  of  it,  deducted  the 
usury,  amounting  to  $200  or  more.  At  the  late  term  of  this 
Court  in  Chittenden  county  we  found  a  suit  upon  the  notes  inclu- 
ded in  said  mortgage,  in  which  Lamb  bad  made  a  successful  de- 
fence, before  the  county  court,  by  pleading  the  said  decree  of  fore- 
closure, and  averring  payment  of  the  sum  ascertained  to  be  due 
on  the  foreclosure.    The  Court,  on  bearing  the  chancery  suit, 
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Caj.edohia,  considered  lhat  the  decree  could  be  no  bar  to  an  action  utxm  the 

"arch,  m  * 

1829.      notes,  and  that  Lamb  was  testifying  against  his  own  interest  by 

Ch&ndier    diminishing  the  sura  due  upon  the  mortgage,  and  leaving  the  sum 

**■        deducted  to  remain  due  from  him  on  the  notes:  and.  on  this 

mason.  *  ' 

ground,  considered  it  a  strong  case  within  the  late  decisions  in 

England.    But,  if  the  decree  in  that  case  could  have  the  effect 

Lamb  contended  for,  when  sued  upon  the  notes,  his  testimony 

would  have  been  wholly  in  favor  of  his  own  interest* 

la  this  suit  upon  the  notes  against  Lamb,  we  granted  the  plain- 
tiff a  new  trial,  following  up  the  views  the  Court  entertained  when 
making  the  decree  of  foreclosure,  and  refusing  to  suffer  Lamb  to 
enjoy  the  benefit  of  a  decree  procured  by  his  own  testimony.— 
[See  1  Venn.  Rep.  395.] — Still  we  discover  an  injury  that  results 
from  our  deserting  the  principles  in  Walton  vs.  Shelly,  and  following 
those  in  Jordaine  vs.  Lashbrook  et  al.  We  see  that  the  orator 
has  lost  his  lien  upon  the  land  with  regard  to  the  sum  called  usu- 
rious, and  must  trust  alone  to  Lamb  for  collection  :  which  cannot 
be  right  if  the  money  is  due  the  orator,  and  we  may  well  suppose 
it  due,  if  the  promissor  can  furnish  no  defence  when  sued  upon 
his  promise.  I  always  considered  [the  case  of  Walton  vs.  Shelly y 
to  exhibit  the  better  law.  But  on  the  investigation  of  authorities 
adduced  on  the  hearing  of  Nichols  vs.  Holgate,  et  al.  I  went 
with  my  brethren,  considering  that  case  overruled  by  Jordaine  vs. 
Lashbrook  et  al.  and  that  followed  down  to  the  present  time. 
And  I  now  perceive  that  Starkie  considers  it  to  be  the  settled 
law  in  England,  that  each  man  whose  name  is  on  negotiable  paper, 
may  testify  in  a  suit  to  which  he  is  not  a  party  :  nor  does  he  con- 
fine it  to  cases  where  the  facts  to  be  proved  arose  after  the  paper 
had  once  possessed  a  legal  existence.  That  such  a  witness  is 
competent  to  show  a  note  paid,  though  not  so  to  prove  it  original- 
ly void,  see  Jlnihorfs  JV.  P.  p.  9,  (note  a)  and  the  authori~ 
ties  there  cited. 

I  am  not  perfectly  willing,  in  die  absence  of  the  Chief  Justice, 
who  delivered  the  opinion  in  the  case  of  Nicliols  vs.  Holgate  et 
al.  to  go  in  direct  opposition  to  the  decision  in  that  case.  Though 
all  my  brethren  who  have  heard  the  argument  of  this  case  are  in- 
clined against  admitting  a  witness  under  like  circumstances  ;  and 
I  understand  from  Justice  Prentiss  that  he  has  always  inclined 
that  way,  and  decided  this  case  in  the  county  court  on  the  au- 
thority of  the  decision  of  Nichols  vs.  Holgate  et  al.  I  cannot  but 
perceive  a  striking  difference  between  admitting  a  witness  who  is 
interested  in  a  similar  question  that  may  or  may  not  arise,  and 
one  who  is  interested  in  the  very  question  whenever  it  arises  be- 
tween new  parties,  the  witness  being  one  of  them.  It  must,  at  least* 
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produce  a  different  effect  upon  the  credit  of  the  witness  ;  and,  if  CAj£^,A' 
admitted  to  testify  upon  the  broad  basis  laid  down  In  Jordaine  vs.       1829.' 
Lashbrook,  etal.,  and  in  2  Starkie  298-9  and  300,  each  of  the    chandler 
persons  whose  name  has  given  credit  to  the  note,  proving  it  void      uu^. 
when  the  others  are  parties  to  the  suit,  it  must  operate  a  fraudu- 
lent injury  somewhere  in  most  of  the  cases.     Each  innocent  en- 
dorser and  endorsee  acts  upon  the  faith  of  all  the  names  before  on 
the  bill  or  note,  and,  if  one  of  these  can  be  admitted  to  swear  die 
note  void  in  its  creation,  that  destroys  a  portion  of  the  security  to 
which  all  have  in  good  iaith  placed  confidence.     In  every  such 
case  some  person  must  be  wrongfully  injured,  unless  some  one 
who  endorsed  knowing  the  circumstances  which  render  the  note 
void,  proves  able  to  pay  the  amount  when  called  upon  for  that  pur- 
pose. 

It  is  also  worthy  of  notice  here  that  the  decision  in  the  case  of 
Walton  vs.  Shelly  rests  on  the  broad  basis  of  fair  deal  among  men, 
which  is  the  best  support  of  the  credit  of  negotiable  paper :  while 
the  decision  in  the  case  of  Jordaine  vs.  Lashbrook  et  ah  rests  on 
the  more  limited  policy  of  preventing  evasions  of  the  stampt  act. 
This  last  seems  to  have  been  generally  followed  at  Nisi  Print  in 
England  without  stirring  the  question  at  law. 

In  the  case  of  Buckland  vs.  Tankard,  5  Term.  Rep.  578, 
which  was  before  that  of  Jordaine  vs.  Lashbrook  etal.one  Greg- 
$on  drew  the  bill  in  question  on  Tankard,  payable  to  his  own  or- 
der, and  by  him  endorsed  blank.  Tankard9  having  first  releas- 
ed Gregson,  offered  him  as  a  witness  to  prove  that  the  plaintiff 
had  no  interest  in  the  note,  but  that  it  was  delivered  him  by  the 
witness  thus  endorsed,  to  enable  him  to  receive  the  money  for 
the  witness.  Gregson  was  excluded  on  the  ground  of  interest ; 
Grose,  Justice,  adding  as  a  reason,  his  name's  being  on  the  nego- 
tiable paper.  In  Copp  vs.  MDugaU,  g  Mass.  Rep.  1,  the 
plaintiff  recovered  of  the  endorser  without  proving  demand  on  the 
maker ;  that  is,  without  a  seasonable  demand  and  notice ;  for  he 
hfed  sued  the  maker  and  failed  to  recover,  and  had  at  some  time 
given  notice  to  the  endorser  of  non  payment ;  for  what  he  said  on 
the  occasion  was  proved  against  him,  in  dispensing  with  a  season- 
able demand.  But  the  maker  of  the  note  was  not  used  as  a  witness. 

In  the  case  now  under  consideration  several  things  concur  which 
show  it  difficult  to  sustain  the  verdict.  The  plaintiff  has  declared 
upon  the  endorsement,  merely ;  has  excused  himself  from  proving 
any  demand  of  the  maker  by  proving  the  note  to  have 
been  given  without  consideration  ;  and  has  proved  that  by 
the  maker  himself.  It  does  not,  it  cannot,  appear  that  Brown, 
the  maker  of  the  note,  would  have  refused  payment  if  de- 
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^auwomu,  matoded,  or  set  up  any  defence,  if  sued  upon  the  note*  He  eouM 
1829.  not  have  set  up- this  defence,  unless  he  could  support  it  by  other 
~ct^dbT  witnesses  than  himself.  Should  this  verdict  stand,  the  judgment 
upon  it  would  revest  the  note  in  Mason,  the  endorser.  He  may 
sue  the  note  and  recover  for  aught  that  now  appears,  for  Breton 
could  not  testify  against  him.  In  the  mean  time,  Brown  may- 
have  become  insolvent,  whereby  Mason  must  lose  the  debt,  in 
addition  of  paying  the  cost  of  this  suit.  Both  which  losses  might 
have  been  prevented  by  such  demand  and  notice  as  the  law  re- 
quires* Mason,  if  prudent,  on  receiving  notice  of  nonpayment, 
could  have  paid  the  plaintiff  and  sued  Brown  himself;  or  agreed 
with  the  plaintiff  for  him  to  sue  Brown,  instead  of  pursuing  the 
defendant  as  endorser.  It  does  appear  to  me,  that,  if  the  plain- 
tiff will  excuse  his  neglect  to  call  upon  the  maker  of  the  note  by 
proving  it  originally  void,  he  must  prove  that  fact  by  such  witness- 
es as  would  be  competent  to  testify  to  the  same  fact  in  a  suit 
against  the  maker. 

We  are  all  agreed  in  reversing  the  judgment  of  the  county 
court,  and  granting  a  new  trial  in  the  action. 

After  the  above  judgment  was  announced,  the  plaintiff's  counsel 
moved  for  leave  to  amend  the  declaration,  by  adding  the  general 
counts  applicable  to  the  case,  which  was  granted  upon  their  enter- 
*  ing  into  a  rule,  that,  if  the  plaintiff  should  finally  recover  on  die 
new  counts,  and  not  on  the  old  one,  he  should  recover  no  cost 
that  has  hitherto  accrued,  and  shall  also  pay  the  defendant  his  back 
cost. 

New  trial  granted.. 

J*.  Mattocks,  for  plaintiff, 

Geo.  B.  Shaw,  for  defendant. 

Cals&oku, 

1829.       ThB  OVERSEERS  OP  THE  POOR  OF  WaTERFORD  VS.  THE  OvER- 
8XERS  Or  THE  PoOROF  BROOK  FIELD. 

Thai  a  motion  to  quash,  pointing  curt  several  dwtinctcauaes,  can  avail  only  when  those 
cause*  appear  of  record. 

That  such  facts  as  do  not  appear  of  record  must  be  pleaded  in  a  traversable  form. 

When  a  warning  directs  a  constable  to  warn  several  persons  to  depart  the  town,  his 
return  must  show  that  he  left  a  copy  with  each. 

By  .the  exceptions  taken  at  the  jury  trial  in  this  cause,  in  the 
county  court,  and  allowed  by  the  judges,  it  appears  that  one  Oba** 
diah  Rice,  Jan.  said  to  be  a  stranger  in  Waterford,  was  sent  by 
virtue  of  an  order  of  removal  to  Brookfield — the  order  alleging 
that  to  be  the  place  of  his  last  legal  settlement.  From  this  order 
an  appeal  was  taken  to  the  county  court,  and  duly  entered  in  said 
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court ;  and  there  the  overseers  of  the  poor  of  Brookfidd  filed  a  Cl§p>*?M> 
motion  to  quash  aaid  proceedings,  assigning  several  reasons :  1829.' 

1st.  That  the  justices  making  said  order  of  removal  did  not  ex-  Waterford 
amine  said  pauper  touching  his  ability  and  last  place  of  legal  set-  BroSkfi^ld. 
clement,  or  for  any  other  purpose. 

2d.  That  the  justices  in  their  order  of  removal  have  alleged 
that  they  did  not  examine  said  pauper. 

3d.  That  the  justices,  making  the  order  of  removal,  adjudged 
the  pauper  to  be  non  compos  mentis,  without  examining  the  said 
pauper* 

4th.  That  the  justices  did  not  leave,  or  cause  to  be  left,  a  copy 
of  their  order  of  removal  under  their  hands  with  the  overseers  of 
the  poor  of  Brookfidd,  nor  with  either  of  them,  within  thirty  days 
from  the  making  of  the  order,  nor  at  any  other  time  before  or  since; 

5th.  That  the  officer  removing  the  pauper  returned  on  his 
warrant  that  he  left  a  true  and  attested  copy  of  the  original  order 
of  removal  as  the  law  directs  with  John  Wheatly,  overseer  of  the 
poor  of  BrooJcfield  ;  and  it  does  not  appear  that  a  copy  of  theori- 
giaal  order,  attested  by  the  justices,as  makers  of  said  order,  was  ev- 
er so  left  with  said  overseer. 

The  motion  was  overruled  by  the  county  court.  The  appel- 
lants then  pleaded  that  the  pauper  was  unduly  removed,  withpwt 
alleging  any  reason  in  the  plea,  and  an  issue,  joined  to  die  court, 
was  tried,  and  exceptions  were  taken  and  allowed,  by  which  it 
appears  that  the  whole  dispute  upon  the  merits  rested  on  the  suffi- 
ciency of  the  proceedings  on  the  part  of  Warterford,  warning  out 
said  pauper ;  it  being  agreed  that  he  once  was  legally  settled  in 
Brookfidd,  but  afterwards  became  legally  settled  in  Waterford, 
unless  prevented  by  force  of  the  warning.  Said  proceedings  were 
objected  to,  but  admitted,  and  are  as  follows : 

"  State  of  Vermont,  >  To  either  constable  of  Waterford,  in 
"  Caledonia  County,  ss.  )  the  county  of  Caledonia,  greeting : 

"You  are  hereby  required  to  summon  Obadiah  Rice,  and 
"  Hannah  Rice,  his  wife,  and  Obadiah  Rice,  jr.  now  residing  in 
"  Waterford,  to  depart  said  town.  Hereof  fail  hot,  but  of  this 
u  precept,  and  your  doings  herein,  due  return  make  according  to 
"Jaw. 

"  Given  under  our  bands  at  Waierford%  this  21st  day  of 
•'  December,  J 809. 

"  Caledonia,  ss.  Waterford, )  Then  served  this    warning  hy 
"  January  2, 1810.         )  leaving  a  true  and  attested  co- 
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Clg£**1A»  cl  py  with  the  within  named  persons,  with  ray  return  hereon  there- 
in     "  on  endorsed  :  Attest,  Walter  Buck,  Const." 
-^—                                                «  Waterford,  January  4,  1810. 

vs.  "  The  above  is  a  true  record. 

Brookfieid.  «  Attest,  SyWs  Hemmingway,  town  clerk." 

«  Waterford,  March  11,  1828. 
"The  above  is  a  true  copy  from  the  record. 

"  Attest,  Sylvanus  Hemmingway,  town  clerk." 

There  was  nothing  upon  the  record  which  showed  that  the  de- 
cision, overruling  the  motion  to  quash,  had  been  removed  to  this 
Court;  but  the  counsel  agreed  to  consider  the  whole  as  regularly 
before  this  Court,  and  both  questions  were  argued  together. 

Mr.  Peek,  for  defendants. — 1 .  It  does  not  appear  from  the  re- 
cord that  the  coraplaiatof  the  overseers  of  the  poor  of  Waterfordr 
that  the  pauper  had  became  chargeable,  was  in  writing.  A  com- 
plaint in  writing  was  necessary  to  give  the  justices  authority  to 
make  the  order  of  removal.  This  was  contemplated  by  the  act, 
a  form  of  complaint  being  given.     Stat.  324. — 6  Mass.  501. 

2.  The  pauper  had  no  notice  of  this  proceeding,  and  was  not 
examined,  but  was  yet  adjudged  non  compos  mentis.  The  stat- 
ute is  imperative  that  the  pauper  shall  be  notified  and  examined. 
Stat.  370,  sec.  3.  How  could  the  justices  legally  adjudge  the 
pauper  of  unsound  mind  without  examination  ? 

3.  The  statute  requires  that  when  an  order  of  removal  is  made, 
an  attested  copy  of  such  order  shall  be  left  with  some  one  of  the 
overseers  of  the  poor  of  the  town  to  which  such  pauper  shall  be 
removed  within  thirty  days  from  making  the  order.  Stat.  383, 
sec.  5. — 1  Aikens'  Rep.  This  copy,  it  would  seem,  should  be  cer- 
tified by  the  justices  making  the  order ;  for  the  record  does  not  go 
out  of  their  hands.  What  authority  has  the  officer  making  the  re- 
moval, to  give  a  certified  copy  of  the  record  ?  He  knows  nothing 
of  the  record,  and  can  have  no  access  to  it.  All  that  comes  inta 
his  hands  is  the  warrant,  a  copy  of  which  he  is  empowered  to  give. 
In  the  present  case  the  person  removing  the  pauper  was  direct- 
ed by  the  warrant  to  deliver  to  one  of  the  overseers  of  the  poor  of 
Brookfietd  a  true  and  attested  copy  of  the  order  of  removal  : 
and  in  his  return  he  certifies  that  he  "  delivered  a  true  and  at- 
tested copy  of  the  original  order  of  removal  as  the  law  directs." 
From  these  facts,  taken  in  connection,  it  is  evident  that  the  officer 
certified  the  copy.  The  fact  that  the  copy  of  the  order  was  cer- 
tified by  the  justices  should  in  all  cases  appear  affirmatively,  and 
not  be  left  to  inference  and  conjecture.  But  admitting  that  the 
copy  of  the  order,  which  the  officer  returns  he  lodged  with  the 
appellants,  was  duly  certified  by  the  justices ;  yet  there  is  no  le~ 
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gal  evidence  in  the  case  that  this  copy  was  left  with'the  appellants,  Cta^Tk* 
the  officer  having  no  authority  to  certify  this  fact.  1839. 

4.  The  service  oi  the  warning  of  the  pauper  to  depart  the  town  waierford 
of  Waterford  made  m  1809,  and  the  record  of  the  warning,  are  B-JJ^dd. 
defective*  The  warning  is  to  summon  "  ObadiahRice,  Hannah 
Rice,  his  wife,  and  Obadiah  Rice,  jr%  to  depart  said  town,"  feci 
The  return  of  the  officer  is,  that  he  served  the  "  warning  by  leav- 
ing a  true  and  attested  copy  with  the  within  named  persons*9 
From  this  return  it  is  evident  that  the  warning  was  served  on  all 
the  individuals  named  in  it,  by  leaving  a  single  copy  x  and  no  pre- 
sumption can  be  raised  that  this  copy  ever  went  into  the  baads  of 
Obadiah  Rice,  jr>  Again,  the  officer  returns  he  left  with  the  in- 
dividuals named  in  the  warning  a  "  true  and  attested  copy"  A 
copy  of  what  ?  Perhaps  it  was  a  copy  of  the  warning  :  it  might 
have  been  a  copy  of  something  else.  This  is  a  case  of  strict  le- 
gal right  between  the  parties :  there  is  no  equity  in  the  case,  and 
nothing  can  be  taken  by  intendment.  The  manner  of  serving 
warnings  should  be  stated  in  the  return  with  the  utmost  particu- 
larity.   Brayton's  Rep.  181,  no.  6,  183,  no.  10. 

It  does  not  appear  from  the  record  that  the  proceedings  were 
recorded  within  the  year.  The  record  is,  "  Waterford,  January 
4,  1810,  The  above  is  a  true  record  :  attest,"  fee.  A  record  of 
what  ?  To  hold  that  it  is  a  record  of  the  warning,  is  founding  this 
assertion  upon  mere  presumption,  as  this  fact  is  not  averred.  This . 
record  is  very  similar  to  the  one  that  came  up  in  evidence  in  a 
case  between  Washington  and  Chelsea,  tried  before  Judge  Pren* 
tiss  in  Orange  county,  December  term,  1827.  The  record  in 
that  case  was,  "Rec'd  for  record,  Feb'y,  15, 1808  :  a  true  record  t 
attest,  &c."    This  record  was  rejected. 

Mr.  Davis,  for  the  plaintiffs. — The  first  exception  is  that  th* 
warning  out  in  Waterford  is  illegal. 

One  objection  urged  against  it  is,  that  it  does  not  suffi- 
ciently appear  that  the  warning  and  constable's  return  thereon 
were  put  on  record  by  the  town  clerk.  By  the  1st  section 
of  the  act  of  1801,  it  was  made  the  constable's  duty  to  return 
the  precept,  with  his  proceedings  thereon,  to  the  town  clerk, 
within  eight  days  after  service,  and  it  is  made  the  clerk's  duty  to 
enter  both  on  record  ;  but  the  statute  does  not  say  when,  tho'  it  has 
often  been  decided  that  it  must  be  done  within  one  year.  Al- 
though the  certificate  of  the  town  clerk  may  not  be  very  formal, 
jet  it  clearly  appears  that  on  the  4th  January,  1810,  within  two  days 
after  service,  both  the  warrant  and  officer's  return  were  on  record  ; 
for  immediately  below  both  is  the  certificate  that  "  the  above  is  a 
true  record."    It  is  clear,  then,  that  the  officer  and  town   cltrk 
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C3£S!IU'  k**1  ^ tlleir  dutJr*    ^e  court  ^elotr  Emitted  &is  paper,  nd  if 

^18S9.      js  agreed,  if  they  did  so  properly,  it  puts  an  end  to  the  case,  so  far 

Waterford   as  the  issue  of  duly  or  unduly  removed,  or  the  merits,  is  eon-' 

Bre^H,  cerned.     For  the  bill  of  exceptions  shows  that  it  was  agreed,  that 

if  this  warning  out  in  Waterford  is  to  be  considered  legal,  then 

the  pauper's  last  place  of  settlement  was  Brookfield,  and  he  was 

of  course  duly  removed. 

Another  objection  now  urged  by  counsel  seems  to  us  of  little 

weight.  They  say  the  officer's  return  shows  that  he  left  but  one  copy 

with  the  three  persons  named  in  the  warning.     The  officer  says 

he  left  a  true  and  attested  copy,  &c.  with  the  within  named  per- 

'  eons.    This  must  necessarily  mean  with  each  of  them. 

We  now  proceed  to  notice  the  motion  to  quash,  made  on  the 
ground  of  some  alleged  irregularities  in  the  proceedings  relative 
to  the  order  of  removal. 

The  three  first  reasons  may  all  be  considered  at  once,  as  they  are 
nearly  allied  to  each  other.  They  are  that  the  justices  did  not  exam- 
ine the  pauper  touching  his  ability,&c.  that  they  allege  they  did  not 
examine  him>— -and  that  they  adjudged  him  non  compos  without 
examination.  These  objections  are  founded,  it  is  presumed,  on  the 
3d  section  of  the  act  respecting  legal  settlements,  fyc.  (Stat.  p.  370J 
authorising  two  justices  to  give  a  warrant  to  the  constable,  com- 
manding him  to  bring  the  stranger  before  them  to  be  examined ; 
and  said  justices  shall  examine  such  stranger,  be.  and  any  other 
persons,  &c.     Defendants9  counsel  insist  that  this  is,  under  all  cir- 
cumstances, an  indispensable  duty,  whether  any  information  can 
be  drawn  from  the  pauper  or  not,  or  whatever  other  evidence 
they  may  possess.     Plaintiff  contends  that  the  statute  is  to  receive 
e  reasonable  construction,  and  one  which  will  leave  it  discretiona- 
ry with  the  justices  to  examine  the  pauper,  if  it  can  be  done,  or 
is  necessary,  otherwise  not.    Suppose  the  pauper  an  idiot,  an  in- 
fant beloW  discretion,  a  deaf  and  dumb  person,  a  maniac,  a  dotard, 
be.  it  is  plain  that  it  would  be  as   ineffectual  to  put  questions  to 
him  on  the  subject  of  his  last  settlement,  as  to  a  statue,  and  the 
law  that  should  require  it  would  be  as  absurd  as   ridiculous.     In 
•  truth)  the  Very  import  of  the  term  examine  implies  that  the  person 
Examined  has  intelligence  enough  to  impart  some   information  to 
the  examiners.   If  the  direction  to  examine  implies  then  that  some 
information  may  be  acquired,  it  is  obvious  that  in  cases  like   the 
present,  no  examination  can  be  had  ;  and  should  orders  of  remo- 
val be  granted  on  this  ground,  it  would  be  equivalent  to  a  decision 
that  paupers  of  the  above  description,  embracing  that  class  most 
likely  to  become  paupers,  could  in  no  case  be  removed   under 
our  law.     Braytons'  Rep.  178,  St.  Albans  vs.  Georgia. — I  At- 
hens' Rep.  251,  Hartland  vs.  Williamstotvn. 
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Fourth  and  fifth  objections.— These  are  that  no  copy  of  the  Q^gfg** 
order  of  removal,  duly  attested,  appears  to  have  been  left  with  the      1829.' 
overseers  of  defendant  town,  agreeably  to  the  5th  section  of  the  act  watorford 
passed  November  4, 1817.    The  answer  is,  that  the  return  of  the  jfro^ieUL 
officer  follows  exactly  the  words  of  the  law  in  saying,  that  he  left 
an  attested  copy  of  the  order  of  removal  with  one  of  the  overseers* 
He  does  not,  to  be  sure,  say  how  if  was  attested,  nor  does  the  stat- 
ute require  that  he  should.    The  law  simply  requires  an  attested 
copy  to  be  left,  and  here  the  officer  returns  under  oath  that  he  left 
such  a  copy.    It  is  true,  that  the  copy  might  have  been  left  by  any 
other  person  as  well  as  by  the  officer  making  the  removal,  and  bis 
certificate,  sworn  to  in  the  manner  here  adopted,  would  doubtless 
be  sufficient.    The  usual  and  proper  mode  is  the  one  adopted 
here,  where  the  same  person  who  makes  the  removal,  also  leaves 
the  copy,  and  verifies  one  fact  in  the  same  manner  as  the  other. 

The  opinion  of  the  Court  was  delivered  by 

Hutchinson,  J. — The  motion  to  quash  in  this  case  assigns 
several  reasons,  supposing  them  apparent  upon  the  record.  The 
three  first  of  these  may  be  considered  together.  They  are  that 
the  magistrates  did  not  have  the  pauper  before  them  and 
examine  him,  but  adjudged  him  non  compos  mentis  with* 
out  examining  him.  On  inspection  of  the  record  it  ap- 
pears that  the  pauper  was  not  examined  before  the  magistrates, 
and  they  assign  as  a  reason  for  it  that  he  was  non  compos  mentis. 
If  this  reason  existed  in  point  of  fact  it  was  valid,  and  the  record 
for  this  purpose  must  all  be  taken  together.  It  is  referred  to  as 
the  evidence  upon  which  the  motion  is  predicated.  But  it  is  urged 
that  the  magistrates  could  not  have  known  this  judicially  without 
an  examination.  This  is  true  in  the  sense  that  the  record  is  not 
conclusive  of  the  fact.  They  might  have  seen  the  pauper  daily, 
and  known  him  to  be  wholly  incapable  of  giving  testimony— and  * 
their  assigning  this  reason  is  prima  facie  good.  It  is  good  when 
the  exception  is  taken  in  the  manner  now  presented.  This  mo- 
tion is  in  nature  of  a  special  demurrer,  relying  upon  defects  ap- 
parent upon  the  record.  In  that  view  the  record  is  not  defective 
in  this  point.  If  the  overseers  of  Brookfield  had  felt  disposed  to 
contest  this  fact,  and  plead,  m  a  traversable  form,  that  the  proceed- 
ings ought  to  be  quashed  or  abated  because  the  pauper  was  of  a 
sound  mind,  and  was  not  non  compos  mentis,  as  the  proceedings 
suppose ;  this  might  be  replied,  and  an  issue  formed  upon  the  fact  of 
his  soundness  of  mind  ;  and  such  an  issue  must  be  tried  without 
prejudice  from  the  recital  by  the  magistrates.  Pleadings  were 
so  formed  in  a  case  in  Bennington  county.      So  if  they  would 
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Ca«^u»  plead  that  the  pauper  was  not  Chargeable,  or  not  likely  tobecotn* 
lm'     chargeable,  to   Waterford,  this  might  in  like  manner  be    plead- 
Woterford    ec*  ^  a  traversable  form.      So  of  the  matters  that  compose  the 
ttrookfidd.   f°urth  an(*  fifth  exceptions  in  the  motion  ;  these  are  no  defect* 
in  the  proceedings,  for  they  need  not  appear  of  record.    The  stat- 
ute qf  181 7  requires  a  true  and  attested  copy  of  the  order  to  be 
left  with  the  town  against  which  the  order  is  made  within  thirty 
days.     It  does  not  say  by  whom  it  shall  be  attested  ;  but  the  ma-* 
gistrates  are  the  only  persons  who  can   properly  attest  copies  of 
their  own  order.    They  to  be  sure,  in  this  case,  have,  in  their 
warrant,  directed  the  constable   to  deliver  a  true  and  attested 
.  copy  of  said  order;,  and  he  returns  that  he  has  done  so,  saying 
nothing  by  whom  attested.     But  the  whole  record  might  as  well 
be  silent  upon  the  subject  :  for  the  copy  may  as  well  be  sent  by 
any  other  person  as  the  constable.    And  when  the  question  is  rais- 
ed by  any  proper  plea,  whether  such  copy  has  been  delivered, 
the  fact  may  be  proved  by  the  person  delivering  it. 

Where  the  removal  takes  place,  and  copies  are  left  under  the 
Old  statute  within  thirty  days  from  the  making  of  the  order,  it  seems 
useless  for  the  statute  of  1817  to  require  another  copy  to  be  de- 
livered. It  would  have  been  well  if  the  last  statute  had  made  its 
requisition  only  in  cases  where  the  removal  was  not  effected  with- 
in the  thirty  days.  Were  the  question  entirely  new,I  think  we  should 
now  so  construe  that  statute  ;  though  its  requisitions  seem  per- 
emptory. The  question  was  raised  at  St.  Albans,  and  the  ma* 
jority  pf  the  Court  felt  bound  by  the  decisions  several  times  men- 
tioned by  Chief  Justice  Skinner 9  as  having  been  made  before  we 
were  associated  with  him. 

Whatever,  therefore,  might  be  the  result,  if  matters  alluded  to 
in  this  motron  had  been  put  in  issue  by  proper  issuable  pleas,  they 
cannot  avail  as  mere  defects  in  the  record  of  the  proceedings. 

The  remaining  question  arises  upon  the  sufficiency  of  the  record 
of  the  warning  t>ut  of  the  pauper.  The  objection  to  the  time  of  the 
recording  does  not  seem  supported  by  the  record.  The  warn- 
ing bears  date  December  21st,  1809.  The  officer's  return  bears 
date  January  2d,  1810 — At  the  bottom  of  all  this  the  town  clerk 
adds  to  his  record,  %i  Waterford,  Jan'y  4th,  1810.  The  above  is 
a  true  record.  Attest,  S.  H.  town  clerk."  The  attestation  of  the 
copy  follows  in  due  form.  That  the  above  is  a  true  record  means 
that  it  is  a  true  record  of  that  of  which  it  purports  to  be  a  record— 
and  it  clearly  purports  to  be  a  record  of  the  warning  and  the  offi- 
cer's return  of  his  service  of  the  same.  The  case  between  Chel- 
sea and  Washington,  cited  to  this  point,  and  supported  by  the 
copy  of  the  exceptions,  may  have  been  decided  upon  another 
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ground  .•  and  the  copies  produced  do  not  show  tbe  reasons  of  the  Caudoma, 
derision.    We  discover  nothing  why  the  recording  was  not  regu-       1829.' 
lar,  and  in  time,  in  that  case.    But  the  officer's  return  has  a  defect  WaterfonJ  ~ 
which  might  have  given  occasion  for  a  decision  against  the  warn- 
ing.   The  officer  was  commanded  to  warn  John  JVbrris,  Han- 
nah Norris,  wife  of  John  Norris,  and  their  whole  family,  to  de- 
part the  town.    The  officer  returned  that  he  served  it  by  leaving 
a  true  and  attested  copy,  fee.  in  the  hands  of  the  said  John  Nor- 
nV  wife,  without  saying  whether  she  was  a  person  of  sufficient 
discretion,  or  whether  she  was  resident  at  the  house  of  the  said 
John  Norris.    This,  as  a  warning  out  of  John  Norris,  was  defec- 
tive  according  to  several  decisions  of  this  Court  for  years  past. 

The  warning,  in  the  case  before  us,  being  sufficiently  record- 
ed, we  proceed  to  examine  the  warning  itself,  and  the  offi- 
cer's return.  The  warning  is  signed  by  three  selectmen,  and  di- 
rects the  constable  to  warn  Obadiah  Rice,  Hannah  Rice,  his  wife, 
and  Obadiah  Rice,  Jim.  to  depart,  &c.  The  constable  has  returned 
thereon  that  he  served  this  warning  by  leaving  a  true  and  attested 
copy  with  the  within  named  persons,  with  his  return  thereon  en- 
dorsed. It  is  objected,  that  he  says  he  left  a  copy,  without  saying 
of  what.  It  is  true,  he  does  not  say  it  expressly,  but  the  intend- 
ment is  so  strong  it  cannot  be  misunderstood.  Served  the  warn- 
ing, by  leaving  a  copy,  cannot  be  supposed  a  copy  of  any  thing 
except  the  warning.  We  got  over  an  objection  exactly  similar  in 
Windham  county,  a  year  ago. 

But,  with  whom  did  he  leave  tUs  copy  ?  It  is  answered  that  he 
left  one  with  each  of  the  persons  named.  This  is  not  contained  in 
the  return,  either  by  express  words,  nor  bj  any  forcible  or  very 
natural  intendment.  Nor  does  it  appear  with  wbom  he  left  one 
copy.  The  statute  says  the  service  shall  be  made  as  directed  in 
the  service  of  summons  in  a  civil  suit.  That  direction  is,  that  the 
officer  shall  deliver  to  tbe  defendant  a  true  and  attested  copy  of 
the  writ,  with  his  return  thereon  endorsed  ;  or,  in  the  absence  of 
the  defendant,  leave  such  copy  at  his  usual  abode  with 
some  person  of  sufficient  discretion :  and  after  naming  some  other 
case,  adds,  and  the  manner  of  such  service  shall  particularly  be 
made  to  appear  in  the  officer's  return.  It  is  obvious  that  all  this 
must  be  done  for  each  defendant.  So  have  always  been  the  de- 
cisions. At  St.  Albans,  a  year  since,  there  came  before  this 
Court,  a  suit  brought  against  Hunt  fy  Reynolds,  upon  contract. 
[1  Vermont  Rep.  148.]  The  officer  returned  that  he  served  it  by 
leaving  a  copy,  whether  with  the  defendant,  or  with  the  defen- 
dants, we  are  not  sure,  but  we  inferred  from  the  return  that 
there  was  but  one  copy.    This  came  up  on  a  plea  in  abatement, 
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Cjudobu,  and  tbe  writ  was  abated.    Hunt  fy  Reynolds  were  partners  in 

1829.'     trade,  and  the  suit  was  brought  against  them  as  partners ;  and  if 

Waterford   the  effect  of  the  judgment  could  only  have  been  to  charge  the 

B  «*&.u  ProPerty  °^  t"ie  fi1"110'  we  8h°uld  no*  have  abated  the  writ*  But 
such  judgment  would  go  as  effectually  against  the  individual  prop- 
erty, and  the  persons  of  each  defendant,  as  against  the  property  of 
the  firm* 

The  difficulty  in  the  case  before  us  resulted  from  the  issuing  of 
one  warning  against  several  persons.  When  that  is  done,  it  must 
appear  that  service  was  made  upon  each.  It  would  be  sufficient 
in  this  case,  if  it  appeared  that  the  copy  was  left  with  the  pauper 
in  question ;  but  that  does  not  appear.  "  The  within  named  per- 
sons," to  which  the  return  might  possibly  allude,  were  three  pau- 
*  pers  and  three  selectmen.    Though  leaving  copies  with  tbe  select- 

men would  not  vitiate  the  service  made  on  the  paupers,  yet,  their 
names  being  within,  forcibly  presents  the  uncertainty  of  the  offi- 
cer's return,  when  used  to  show  a  warning  out  of  the  pauper  in 
question* 

According  to  repeated  and  uniform  decisions,  there  is  no  equity 
between  towns  thus  litigating  about  the  support  of  paupers.  The 
town  that  would  throw  its  burdens  of  this  character  upon  any  other 
town,'  "must  do  it  by  virtue  of  some  positive  law,  and  must  show 
themselves  to  act  substantially  according  to  the  provisions  of  that 
law.  The  town  of  Waterford  now  claim  under  such  positive 
law,  but  do  not  show  that  their  warning  was  served  agreeably  to 
the  provisions  of  that  law.  Th*  judgment,  therefore,  ol  the  coun- 
ty court  must  be  reversed,  and 

A  new  trial  granted. 

Upon  a  suggestion  from  the  Court  that  the  plea  in  this  case, 
that  the  pauper  was  unduly  removed,  was  alike  defective  as  a 
.  plea,  that  the  plaintiff  ought  to  be  barred,  without  saying  more  ; 
the  counsel  for  Brookfield  moved  for  leave  to  amend  said  plea, 
by  adding  the  reason,  to  wit,  that  Brookfield  was  not  tbe  place  of 
the  pauper's  last  legal  settlement.  This  was  granted  without  ob- 
jection. 

Davis  fy  Fletcher,  for  Waterford. 

Peck,  for  Brookfield. 
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Chester  Spenceb  vs.  Hosxa  Williams,  and  others.  jSES* 

1828.  * 
When  a  deputy  sheriff  takes  a  receipt**  himself  for  property  attacked  by  him,  he 
may  sue  thereon  in  his  own  name  to  recover  the  value. 

la  an  actian  on  a  receipt  given  to  the  sheriff  for  property  attached  by  him,  the  defendant 
will  not  be  permitted  to  prove  that  the  goods  mentioned  in  the  receipt  were  not  ac- 
tually attached,  nor  that  no  such  property  was  ever  in  the  sheriff's  possession,  nor 
delivered  by  himto  the  defendant 

An  agreement  by  the  plaintiff  aot  to  proceed  against  the  body  or  property  of  one  of 
several  joint  contractors,  does  not  operate  to  discbarge  the  others,  and  cannot  be 
given  ia  evidence  by  the  defendants  in  a  suit  brought  against  all  the  obligors. 

This  was  an  action  on  a  receipt  for  property  attached  by  the 
plaintiff,  as  deputy  sheriff,  on  several  writs  of  attachment.  At  the 
trial  in  the  county  court,  the  plaintiff  having  read  the  receipt  and 
proved  a  demand  of  the  property,  the  defendants  contended  that  the 
action  could  not  be  maintained,  but  thai  it  should  have  been  brought 
in  the  name  of  the  sheriff.  The  court  overruled  the  objection. 
The  defendants  then  offered  evidence  to  prove  that  no  such  prop- 
erty was  attached  by  the  plaintiff  as  was  described  in  the  receipt, 
and  that  no  such  property  was  ever  in  his  possession,  or  delivered 
by  him  to  the  defendants.  To  the  admission  of  which  evidence 
the  plaintiff  objected,  and  the  court  rejected  the  evidence.  The 
defendants  also  offered,  as  evidence  of  a  discharge,  a  certain  con- 
tract made  between  the  plaintiff  and  Jazariak  Barrett,  jun.  one 
of  the  signers  of  said  receipt ;  which  contract,  so  far  as  necessa- 
ry to  be  here  recited,  was  as  follows  : 

"  It  is  agreed  by  and  between  the  undersigned  parties,  this  21st 
"  day  of  May,  1825,  at  Middletoum,  in  the  county  of  Rutland,  as 
u  follows  :  Jazariah  Barrett*,  jun.  is  to  secure  by  his  note,  joint- 
"  ly  and  severally  with  Erastus  Barker,  the  demand  called  the 
"  Jarvis  demand,  being  a  suit  in  the  name  of  JVm.  O.  Hunter,  of 
"  the  sum  of  six  hundred  and  thirteen  dollars,  payable  in  eight- 
"  teen  months  from  the  date  hereof,  with  interest.  In  considera- 
"  tion  of  which,  Chester  Spencer,  being  interested  to  secure  the 
"  same  Jarvis  demand,  hereby  agrees  and  engages  to  stop  all  pro- 
*'  ceedings  on  a  suit  in  his  name  against  the  said  Barrett  and  one 
"  other  suit  in  his  name,  against  said  BarrtH  and  others,  which 
"  suits  were  commenced  on  two  receipts  taken  by  him,  the  said 
"  Spencer,  as  deputy  sheriff,  and  returnable  to  the  county  court 
"  in  Rutland,  at  the  next  term  thereof,  and  to  epve  up  the  receipt 
*'  upon  which  the  first  above  mentioned  suit  was  commenced. 
"  And  he  further  agrees,  that  should  any  judgment  be  hereafter  ob- 
"  tained  in  a  suit  returnable  at  the  same  next  term  of  said  county 
"  court  against  the  said  Barrett,  on  the  said  receipt  last  above 
"  mentioned,  that  neither  his,  the  said  Barrett's,  property,  nor 
u  his  body,  shall  be  taken  on  said  execution.  And  I,  the  said 
u  Spencer,  further  agree,  that  as  the  body  of  Jonathan  Barrett 
u  is  now  committed  on  an  execution  on  the  said  Jarvis'  demand, 
"  in  the  name  of  said  Hunter,  that  the  said  commitment  shall 
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FdmZZZ'    "  rema»n  f°r  *e  benefit  of  the  said  Barker  and  Jazariah,  that 
ei828.  '    "  is,  that  the  said  note  herein  above  mentioned  shall  riot  be  given 


"  up  to  the  said  Jarvis,  nor  to  the  said  Hunter,  nor  to  either  of 

pencer     it  ^^  nor  controlIed  by  them,  until  a  stipulation  to  that  effect 

Williams  etal."  shall  have  been  entered  into  and  concluded  in  writing,  and  for* 

"  warded  to  the  said  Barker,  or  to  the  said  Jazariah,  for  the 

"  benefit  of  the  said  Jazariah  and  Barker" 

To  the  admission  of  this  evidence  the  plaintiff  objected,  on  the 
ground  that  it  amounted  simply  to  a  covenant  not  to  prosecute 
said  Jazariah  Barrett  on  said  receipt ;  and  the  court  were  of 
opinion  that  the  contract  would  not  operate  as  a  release,  and  exclu- 
ded the  evidence.  A  verdict,  by  direction  of  the  court,  was  re- 
turned for  the  plaintiff. 

The  defendant  filed  exceptions  to  the  aforesaid  opinions  of  the 
county  court,  and  removed  the  cause  to  this  Court  on  a  motion  for 
a  new  trial. 

Williams  and  Royce,for  the  defendants. — 1.  In  this  cause  it 
is  insisted  that  the  plaintiff,  as  deputy  sheriff,  could  not  in  his  own 
name  sustain  any  action  on  a  contract  made  with  him  in  that  capa- 
city ;  but  that  the  act  of  the  deputy  being  legally  the  act  of  the 
sheriff,  the  name  of  the  sheriff  must  be  used  to  enforce  any  con- 
tract made  with  his  deputy  in  that  capacity. — Smith  vs.  Joiner,  I 
D.  Chip.  62. 

2.  Parol  evidence  is  admissible  to  show  that  no  such  property 
was  attached  as  is  mentioned  in  the  receipt.  This  is  not  the  or- 
dinary case  of  a  contract  between  the  parties  when  a  certain  act 
or  duty  is  to  be  performed  ;  for  in  every  case  of  that  kind  the 
party  is  supposed  to  be  in  possession  of  all  the  facts  or  circumstan- 
ces necessary  to  secure  his  right :  but  in  the  present  case  the  de- 
fendants might  be  led  into  a  belief  (rf  the  debtor's  ability  to  pay/ 
from  the  circumstance  merely  that  so  large  an  amount  of  property 
was  in  his  possession,  and  it  consequently  would  be  a  fraud  on  them. 

3.  The  discharge  of  Barrett,  one  of  the  makers  of  the  receipt, 
was  a  discharge  of  all.  The  words  "  and  that  the  body  nor  prop- 
erty of  the  said  Barrett  should  not  be  taken  on  the  execution,"  is 
a  full  discharge  to  him  ;  and  although  it  may  not  have  been  intend- 
ed as  a  discharge  of  the  other  signers,  yet  if  that  was  its  legal  effect, 
they  may  avail  themselves  of  it. 

Bates  &  Child  for  the  plaintiff. — 1.  When  a  deputy  sheriff  re- 
ceives a  receipt  for  goods  attached,  it  is  a  personal  contract  with 
him,  on  which  he  may  sue.  Such  has  always  been  the  practice  in 
this  state.  1  Jlik.  Rep.  258,  Hutchinson  vs.  Parkhurst. — 1 1  Mass. 
317,  Lyman  vs.  Lyman. 

2.  The  receiptors,  from  the  receipt  itself,  are  stopped  from  de- 
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Hying  the  attachment  and  reception  of  the  goods,  which  would  be    ^JRJf1* 
a  fraud  on  the  officer.     1 1  Mass.  3 17,  Lyman  vs.  Lyman.  182  . ' 

3.  The  papers  annexed  to  this  case  do  not  shew  even  a  cove-     spencer 
nant  not  to  sue :  but  a  covenant  not  to  sue  one  of  two  joint  obli-WillilJj£  et  ^ 
gors  is  not  a  discharge  of  the  other.    2  Term  R.  168,  Dean  vs. 
Newhatt.— 1  Swift't  Dig.  302. 

Prentiss  J.  pronounced  the  opinion  of  the  Court.— The  ques- 
tion, as  to  the  right  of  the  plaintiff  to  sue  on  the  contract  declared 
upon,  ought  properly,  as  the  matter  is  apparent  upon  the  record, 
to  have  been  taken  by  a  demurrer  to  the  declaration,  or,  after  ver- 
dict, by  a  motion  in  arrest  of  judgment ;  but  as  the  question  was 
raised  and  decided  on  the  trial  of  the  general  issue,  and  has 
been  made  a  ground  of  exception,  it  may  be  considered  as  regu- 
larly before  us.  The  action  is  founded  on  a  receipt,  or  memoran- 
dum in  writing,  executed  by  the  defendants  to  the  plaintiff,  in 
which  they  acknowledge  to  have  received  of  the  plaintiff  certain 
goods,  attached  by  him  as  deputy  sheriff,  on  several  writs  against 
Jonathan  F.  Barrett  and  others,  and  promise  to  deliver  the  goods 
to  the  plaintiff  on  demand.  Although  the  contract  is  expressed  to 
be  made  with  the  plaintiff  as  deputy  sheriff,  he  appears  upon  the 
face  of  it  to  have  a  beneficial  interest  in  its  performance.  Even 
an  agent  may  maintain  an  action  upon  a  contract  made  with  him 
as  sucb,wherehehas  a  beneficial  interest  in  its  completion,  or  has  in- 
curred even  zprimafacie  liability  by  contracting,unless  the  principal 
has  obtained  or  required  a  completion  of  the  contract  with  himself 
personally.  By  the  attachment,  the  plaintifl  acquired  a  special 
property  in  the  goods,  and  became  answerable  for  tbem,  and, 
therefore,  has  a  manifest  interest  in  the  subject  matter  of  the  con- 
tract. [If  the  goods  had  been  tortiously  taken  from  his  posses- 
sion, he  might  undoubtedly  have  maintained  an  action  of  trover 
or  trespass  for  them ;  and  if  so,  there  would  seem  to  be  no  good 
reason,  when  they  are  delivered  by  him  on  a  special  undertaking 
to  be  returned,  why  he  should  not  maintain  an  action  for  a  breach 
of  the  contract.  Being  ultimately  liable  for  the  goods,  it  is  cer- 
tainly just  to  allow  him,  for  his  own  security,  to  enforce  the  con- 
tract ;  and  we  are  not  aware  of  any  principle  or  rule  of  law, 
which  forbids  his  doing  it.  Indeed,  the  contract  is,  in  terms,  an 
express  undertaking  to  the  plaintiff,  and  it  grew  out  of  an  act  which 
the  plaintiff  was  not  bound  by  iaw  to  perform,  and  which  did  not, 
in  strictness,  result^rom  the  powers  and  duties  of  his  office.  The 
bailment  of  the  goods  to  the  defendants,  though  lawful,  was  not 
an  official  act,  done  in  the  execution  of  authority  derived  from  the 
sheriff,  and  necessarily  to  be  deemed  the  act  of  the  sheriff.    But 
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*£££?'   in  *e  case  of  Davis  vs#  ^**ffcr'  (l  ^crwl-  Rep.  9)  in  Chittenden 
1828.  7    County,  Dec.  term,  1926,   it  was  decided,  that  in  the  common 


Spencer  case  °f  bailment  by  a  deputy  sheriff  of  property  attached,  on  an 
^mkJJJ;  e|  ^undertaking  to  return  h  on  demand,  though  it  is  not  an  official  act, 
the  sheriff  may  claim  the  bailment  to  have  been  made  by  himself 
through  the  medium  of  his  servant,  and  avail  himself  of  the  bene-* 
fit  of  the  contract*  According  to  the  decision  referred  to,  the 
sheriff,  in  the  present  case,  might  have  recognized  the  act  of  the 
plaintiff  as  done  on  his  behalf,  and  adopted  the  contract,  and  thu» 
have  been  entitled  to  sue  for  a  breach  of  k  J  but  if  he  had  the 
right,  be  certainly  was  not  bocmd  to  do  this,  and  unless  he  has  ob- 
tained or  required  a  performance  of  the  contract  to  himself,  there 
can  be  no  objection  to  the  plaintiff's  right  to  maintain  en  action  up- 
on it. 

The  evidence,  that  the  goads  mentioned  in  the  receipt  were 
not  actually  attached  by  the  plaintiff,  nor  delivered  by  him  to  the 
defendants,  we  think,  was  properly  rejected.  In  Jtwett  vs.  Torfey, 
11  Mass.  219,  and  also  in  Lyman  vs.  Lyman,  1 1  Mass.  317,  and 
Bridge  vs.  Wyman,  14  Mass.  190,  it  was  held,  that  a  receiptor 
cannot  allege  the  want  of  a  sufficient  and  legal  attachment,  nor  of  a 
delivery  to  him  of  the  goods,  after  having  acknowledged  the  same 
in  writing,  and  in  consequence  of  which  the  officer  has  made  him- 
self responsible  for  the  goods  to  the  creditor.  Of  the  fitness  and 
justice  of  this  doctrine,  as  well  as  of  its  application  to  the  present 
case,  there  can  be  no  question.  By  the  memorandum  in  writing,  the 
defendants  acknowledge  the  receipt  of  the  goods  of  the  plaintiff 
as  having  been  attached  by  him  on  the  writs,  and  promise  to  deli- 
ver them  to  him  on  demand  j  and  it  appears,  that  the  plaintiff  re- 
turned the  goods  as  attached,  and  thus  made  himself  accountable 
for  them  to  the  creditors.  Having  incurred  this  liability  on  the 
faith  of  the  receipt,  the  plaintiff  is  entitled  to  the  benefit  of  it  for 
his  indemnity ;  and  to  allow  it  to  be  defeated  by  the  defence  set 
up,  would  be  the  grossest  injustice  to  him. 

The  instrument  offered  in  evidence  to  shew  a  release  of  Jaza* 
riah  Barrett,  one  of  the  receiptors,  and  consequently  as  a  discharge 
of  all  of  them,  was,  in  our  opinion,  also  properly  excluded.  It  i*, 
no  doubt,  a  well  established  principle,  that  a  release  to  one  of  sev- 
eral joint  contractors  operates  to  discharge  the  others,  because 
the  demand  is  thereby  in  law  satisfied.  (Co.  IAtt.  232,  a. — 2 
Salk.  574. — 2  Saund.  48,  a.)  But,  then,  it  must  be  a  technical 
release,  under  seal,  in  order  to  have  that  effect,  (Rowley  vs. 
Stoddard  et  ah  7  Johns.  Rep.  207.— Fitch  vs.  Sutton,  5  Eaet, 
232.)  The  instrument  offered  in  evidence,  in  this  case,  was  not 
under  seal ;  nor  was  it  a  formal  and  absolute  discharge  of  Barrett. 
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Ti,  WM  ft  mere  agreement  not  to  proceed  against  his  body  or  pre*  /vS^JS 
perty  ;  and  while  it  was  meant  that  neither  his  person  nor  effects  1828.  ' 
should  be  taken  to  satisfy  the  demand,  and  was  so  far  a  discharge  Spence* 
of  him,  it  was  intended  to  retain  every  right  and  remedy  on  theunnu^l  et  ^ 
receipt,  necessary  to  enforce  satisfaction  from  the  other  contract- 
ors. If  it  could  have  effect  as  such,  it  could  certainly  amount  to 
nothing  more  than  an  agreement  not  to  sue.  Although  a  cove- 
nant not  to  sue,  in  general  enures  as  a  release,  and  may  be  plead* 
ed  as  such,  in  order  to  avoid  circuity  of  action,  yet  a  covenant  not 
to  sue  within  a  particular  time,  or  not  to  sue  one  of  several  joint 
contractors,  will  not  operate  as  a  release.  In  Lacyvs.[Kynaston> 
1  Ld.  Raym.  690—12  Mod.  552,  it  is  said,  that  if  A.  and  B.  be 
jointly  and  severally  bound  to  C,  and  C.  covenant  with  A.  not 
to  sue  him,  that  shall  not  be  a  release,  but  a  covenant  only j  be- 
cause he  covenants  not  to  sue  A.,  but  does  not  covenant  not  to  sue 
B.;  for  the  covenant  is  not  a  release,  in  its  nature,  but  only  by  con- 
struction, to  avoid  circuity  of  action  ;  for  where  he  covenants  not  to 
sue  one,  he  still  has  a  remedy,  and  then  it  shall  be  construed  as  a 
covenant  and  no  more.  The  same  principle  is  laid  down  in  several 
other  cases,  and  especially  in  Dean  vs.  Newhall,  8  T.  Rep.  168. 
As  the  agreement  entered  into  by  the  the  plaintiff,  with  Barrett, 
could  in  no  view  have  the  effect  of  a  release,  it  was  clearly  not  a- 
vailable  as  a  defence  to  the  action. 


WHliams  and  Royce,  for  defendants. 
Bates  and  Child,  for  plaintiff. 


Judgment  affirmed. 


Jesse  Lapham  vs.  Bradford  Barnes  and  William  Hitt.     Rot-la  ; 

Februa: 
1828* 
If  A  sign  a  note  as  surety  for  B,  for  a  debt*due  to  C,  and  afterwards  execute  hie 

own  separate  note  to  C  for  the  amount,  which  is  accepted.by  C  as  payment,  and  the 
old  debt  is  thereby  satisfied;  this  will  be  considered  the  same  as  if  so  much  money 
had  been  paid  by  A,  and  will  support  an  action  against  B  for  money  paid  to  his 
use. 

II  signed  a  note  as  surety  for  B.  The^payee  afterwards  becoming  dissatisfied  with 
the  security,  B,  the  principal,  procured  one  L  to  put  his  signature  to  the  note(as  ad- 
ditional security.  Afterwards  Lpaid  the  note  to  the  payee,  by  executing  his  own 
note  therefor,  and  then  brought  an  action  against  B  and  H  jointly,  for  money  paid, 
laid  out  and  expended ;  it  was  held  that  such  joint  action  could  not  be  supported. 

In  such  case,  L  is  entitled  to  a  remedy  against  H  to  recover  his  aliquot  proportion  on* 
ly ;  and  if  he  would  seek  a  contribution  from  H,  he  must  sue  him  alone. 

This  was  an  action  of  assumpsit  for  money  paid,laid  out  and  ex- 
pended, to  which  the  defendants  pleaded  nan  assumpsit.  The 
facts  appearing  at  the  trial  were,  that  in  November,  1822,  Joseph 
Burr  loaned  to  Barnts,  one  of  the  defendants,  the  sum  of  $300, 
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^Sruar^     ^  t0°^  *  n0te  ^0T  ^  Same>  s'Sne^  ^7  ^m>  an<*  a's0  ty  Hitt,  &* 

1828.'  other  defendant,  payable  in  ninety  days.  In  May,  1 823,  Mr. 
Lapham  Burr,  being  dissatisfied  with  the  security,  called  upon  Barnes  for 
Bames' eta).  additional  security,  and  Barnes  procured  Lapham,  the  plaintiff,  to 
give  his  security,  by  putting  his  signature  to  the  note.  On  the 
face  of  the  note,  Barnes,  Hitt,  and  the  plaintiff,  appeared  as 
joint  promissors,  and  it  was  not  expressed  in  it  that  either  was  a 
surety.  In  June,  1824.  the  plaintiff  gave  his  note  to  Mr.  Burr% 
which  Mr.  Burr  received  in  payment  and  satisfaction  of  the  for* 
mer  note,  and  gave  up  the  same  to  the  plaintiff.  In  July,  1824, 
an  indenture  was  executed  by  and  between  Barnes,  Hitt,  and 
several  other  persons,  by  which  certain  property  of  Barnes  was 
assigned  to  trustees,  for  the  payment  of  the  debts  of  Barnes 
therein  specified,  for  which  Hitt,  and  several  of  the  other  par- 
ties to  the  indenture,  had  become  liable.  The  indenture,  amongst 
the  other  debts  specified,  described  the  note  to  Mr.  Burr, 
as  being  for  the  sum  of  three  hundred  dollars,  and  as  signed  by 
Barnes,  Hitt,  and  the  plaintiff,  and  of  which,  it  recited,  the  said 
Hitt  was  holden  to  pay  $150.  Evidence  was  admitted,  though 
objected  to,  that  Hitt  at  the  time  of  writing  the  indenture,  in- 
structed the  attorney  who  drew  it,  that  he  was  a  co-surety  with  the 
plaintiff  on  the  note,  and  as  such,  was  holden  to  pay  only  one  half 
of  it,  and  that  as  the  plaintiff  had  refused  to  become  a  party  to 
the  indenture,  he  should  make  no  provision  in  it  for  any  more  of 
the  note  than  he  was  himself  liable  to  pay  ;  and  that  according  to 
these  instructions,  the  indenture  was  drawn  so  as  to  embrace  only 
one  half  of  the  debt.  A  verdict  having  been  taken  for  the  plain- 
tiff, and  judgment  rendered  thereon  by  the  county  court,  the  cause 
was  removed  to  this  Court,on  a  case  stated  by  the  parties,  contain- 
ing the  above  facts,  by  which  it  wasagreed,that  if  this  Court  should 
be  of  opinion  that  the  plaintiff,  on  the  case  stated,  was  entitled  to 
recover,  the  judgment  of  the  county  court  was  to  be  affirmed,  oth- 
wise  to  be  reversed,  and  the  plaintiff  to  become  nonsuit. 

Royce  and  Hodges,  for  the  defendants. — 1.  It  is  insisted,  on 
the  part  of  the  defendants,  that  Lapham,  having  signed  the  note 
at  the  request  of  Barnes  only,  without  the  knowledge  or  consent 
of  Hitt,  could  not  make  Hitt  his  debtor,  without  showing  that 
Hitt  was  a  joint  principal  on  the  note,  and  that  it  was  at  his  re- 
quest. 8  Term  Rep.  610.— id.  308.— 10  Johns.  361.— 1  N. 
Y.  Dig.  78.  If  it  was  in  the  power  of  the  plaintiff  to  make  Hitt 
his  debtor  for  a  moiety  of  the  note  as  co-surety,  he  could  not  in  a 
suit  against  the  defendants  jointly  charge  them  ;  for  he  having 
become  co-surety  with  Hitt,  without  his  request,  must  take  the  le- 
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gal  consequences  df  that  relation,and  can  charge  Hitt  with  half  the   R*tlam>, 
debt  only.    2  Bos.  fy  Pul.  270.  uSf* 

2.  Thisnot  beingasuiton  the  note  given  or iginallyTor  the  money  Lapham 
to  the  plaintiff,  the  exhibition  of  the  note  on  trial  is  simply  evi-  B  w-  , 
dence  of  his  having  paid  the  money,  but  is  not  even  prima  facie 
evidence  that  Barnes  and  Hitt  were  joint  principals.  This  is  not 
the  case  of  a  purchase  of  a  note,  for  the  plaintifl  is  one  of  the  sign- 
ers. His  claim  is,  therefore,  for  having  paid  the  money  for  the 
defendants  at  their  request ;  and  the  case  shews  that  Hitt  was  ig- 
norant of  the  whole  transaction ;  and  it  also  shews  sufficient  to  in- 
duce the  belief  that  it  was  paid  by  the  plaintiff  with  a  full  knowl- 
edge that  it  was  the  sole  business,  and  for  the  sole  benefit,  of 
Barnes. 

3.  The  indenture  does  not  shew  that  Hitt  was  a  joint  principal, 
and  is,  therefore,inadmissible  ;  for  the  same  instrument  shews  that 
Barnes  had  conveyed  all  his  property  in  trust.  And  no  party  to  said 
indenture  having  signed  the  note,  except  Hitt,  and  the  name  of 
Lapham  then  being  on  the  note,  Hitt  might  treat  him  as  a  co-sure- 
ty, and  was  under  no  obligation  to  make  provision  for  him  in  the 
indenture.  If  Hitt  was  a  co-surety,  in  what  manner  could  he  have 
provided  for  the  part  he  was  bound  to  pay  as  co-surety,  except  by 
using  the  same  language  made  use  of  in  the  indenture  ? 

4.  Parol  testimony  is  admissible  to  explain  the  admission  made 
by  Hitt  in  the  indenture.  It  is  not  to  contradict  or  explain  a  writ- 
ten instrument  between  the  parties,  as  laid  down  in  ordinary  cases. 
Lapham  is  not  a  party  to  this  indenture,  either  in  interest  or  con- 
tract. It  is,  therefore,  simply  an  admission  in  writing  of  Hitt 
made  in  a  transaction  foreign  to  the  knowledge,  as  well  as  interest, 
of  Lapham  ;  and  an  admission  which,  if  binding  on  Hitt,  cannot  be 
directly  or  indirectly  enforced  by  Lapham. 

Bennett,  for  the  plaintiff. — 1.  If  Barnes  and  Hitt  were  joint 
principals,  as  between  themselves,  on  the  Burr  note,  there  can 
be  no  doubt  in  the  case.  If  the  parol  evidence  is  inadmissible,  the 
balance  of  evidence  is  that  they  were  joint  principals.  Among 
joint  principals,  the  request  of  one  enures  as  the  request  of  all. — 
5  Johns.  176. 

2.  The  payment  to  Burr  is  a  good  one.  2  Esp.  Rep.  571  .— 
11  Johns.  Rep.  518. 

3.  It  is  contended  that  it  is  immaterial  as  to  Lapham,  whether  « 
Barnes  and  Hitt  were  joint  principals  or  not  as  between  them- 
selves.    Barnes  and  Hitt  held  themselves  out  to  the  world  on  ne- 
gotiable paper  as  joint  principals,  and  hence  are  bound  as  such  to 
all  who  shall  contract  rights,  relying  upon  this  relation,and  not  apt 
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RojLAmi,  priced  of  a  different  relation.  These  propositions,  it  is  believed 
<  1828.  '  can  be  well  sustained.  The  following  authorities  may  illustrate 
Lapham    these  propositions:  2  Siarkie,  31.— 2  Esp.  637. — 1  Camp.  245. 

Btn£et.L— 4  Ca«p.215.— 9  Mass.59. 

4.  The  doctrine  for  which  wo  contend  does  no  injustice  to  Efiit. 
But  the  doctrine  for  which  the  defendants  contend  does  injus- 
tice to  Lapham. 

5.  The  case  ofExaU  vs«  Partridge  et  al.  8  T.  Rep.  308^  sus- 
tains this  action,  and  is  not  opposed  by  the  case  of  Elmendorfvs. 
Tappen,  5  Johns+Rep.  176. 

Prentiss,  J.  delivered  the  opinion  of  the  Court.— Whether 
the  note,  given  by  the  plaintiff  to  Mr.  Burr,  was  payment  of  the 
former  debt,  and  created  a  cause  of  action  in  favor  of  the  plaintiff, 
for  so  much  money  paid,  laid  out  and  expended,  is  the  first  ques- 
tion. By  the  common  law,  though  it  is  otherwise  in  the  civil  law, 
the  mere  substitution  of  one  simple  contract  in  place  of  another, 
does  not,  while  it  remains  unexecuted,  operate  as  an  extinguisb- 
roeet  of  the  old  debt ;  yet  it  seems  that  a  promissory  note,  if  it  be 
received  in  satisfaction,  will  have  that  effect.  (Barclay  vs.  Chock, 
2  Esp.  Cos.  671,— Duke  vs.  Mitchell,  3  East,  2 51. J  In  Shec- 
by  vs.  MandemUe,  6  Cranch,  264,  Marshall,  Ch.  J.  said,  that, 
although,  as  a  general  principle,  a  promissory  note  of  the  party, 
or  of  a  third  person,  will  not,  of  itself,  discharge  the  original  cause 
of  action,  yet  if  the  note,  by  agreement,  is  received  as  payment, 
it  satisfies  the  original  contract,  and  the  party  receiving  it  must 
take  his  remedy  upon  it.  The  same  doctrine  was  adopted  in 
Wetherby  vs.  Mann,  11  Johns.  Rep.  518,  and  in  Arnold  vs. 
Camp,  12  Johnt.  Rep.  409.  In  the  latter  case,  it  was  held,  that 
a  promissory  note  of  one  of  two  partners,  given  for  a  note  against 
the  partnership,  was  a  discharge  of  the  partnership  note  ;  and  that 
the  giving  up  of  the  latter  to  be  cancelled  was  sufficient  evidence 
that  the  former  was  intended  and  agreed  to  be  received  as  pay- 
ment. But  the  mere  circumstance,  that  the  original  cause  of  ac- 
tion has  been  extinguished  by  the  party,  is  not  sufficient  to  entitle 
him  to  recover  under  a  count  for  money  paid.  In  Taylor  vs. 
Higgins,  3  East,  169,  it  was  held,  that  the  giving  of  a  new  bond 
and  warrant  of  attorney  by  a  surety,  although  it  was  received  in 
payment  and  satisfaction  of  the  old  debt,  and  the  old  bond  and 
warrant  of  attorney  were  cancelled,  could  not  be  considered  as  so 
much  money  paid  for  the  defendant's  use.  In  Cummings  vs. 
Hackley,  8  Johns.  Rep.  202,  the  question  was,  whether  giving  a 
bond  in  discharge  of  the  liability  of  the  plaintiff,  as  surety  for  the 
defendant,  was  to  be  considered  as  payment  of  money,  so  as  to 
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support  an  action  for  money  paid.  It  was  determined,  that,  al-  &£™*Aia>» 
though,  as  between  the  parties  to  the  bond,  it  might  be  sufficient  1828. 
to  discharge  the  simple  contract  debt,  because  it  was  cbanging'the  "H^T" 
security  to  one  of  a  higher  nature,  yet  that  a  bond  had  no  analo-  Bu^£etaL 
gy  to  cash,  and  was  neither  the  actual  payment  of  money,  nor 
equivalent  to  the  payment  of  money*  In  Moore  vs.  Pyrke,  11 
East,  52,  where  die  plaintiff's  goods  were  distrained  and  sold  for 
rent  due  from  the  defendant,  it  was  held,  that  the  money  produc- 
ed by  the  sale,  and  paid  over  to  the  landlord  in  satisfaction  of  the 
rent,  could  not  be  considered  the  plaintiff's  money  ;  and,  there- 
fore, although  the  debt  was  extinguished  by  the  seizure  of  the 
plaintiff's  goods,  it  was  not  paid  by  him  in  money,  and  he  could 
not  recover  in  an  action  for  money  paid  for  the  defendant's  use.  In 
Maxwell  vs.  Jameson,  2  Barn.  &  Aid.  51 ,  where  the  plaintiff, 
being  one  of  several  makers  of  a  promissory  note,  took  up  the 
note,  giving  his  own  bond  for  the  amount,  the  question  was,  wheth- 
er an  action  for  money  paid  could  be  maintained.  Bailey,  J.  said, 
that  the  plaintifi  had  paid  no  money ;  none  had  as  yet  come  out  of 
bis  pocket,  and  non  constat  that  any  ever  would  ;  for  if  he  recov- 
ered from  the  defendant,  stiH  k  was  possible  that  he  might  never 
pay  the  money  over;  when  he  paid  the  money  due  upon  the 
bond,  he  might  then  have  his  remedy.  Abbott,  J.  said,  that  even 
supposing  that  die  plaintiff  had  entirely  relieved  the  defendant 
from  the  demand  against  him,  still  the  giving  of  a  new  security 
which  extinguished  the  old  debt,  was  not  the  same  as  payment. 
According  to  the  reasoning  in  the  two  cases  last  cited,  it  would 
seem  that  nothing  but  the  actual  advancement  of  money  will  be 
sufficient  to  support  the  action  for  money  paid.  But  it  has  been 
determined  ta  several  instances,  that  although  the  plaintiff  has  not 
actually  paid  money,  yet  if  he  has  given  what  is  equivalent  to  it, 
the  action  may  be  maintained.  In  the  case  of  Barclay  vs.  Goock, 
tt  was  held,  that  if  a  party  gives  a  promissory  note  for  the  debt  of 
en  other,  which  the  creditor  accepts  in  payment,  it  is  a  payment  of 
money  to  die  party's  tise  and  may  be  recovered  as  such.  And  in 
JVetherby  vs.  Mann,  it  was  determined  that  the  giving  of  a  ne- 
gotiable note,  if  received  in  satisfaction  of  the  debt,  is  equivalent 
la  the  payment  of  money,and  may  be  considered  as  the  payment 
ef  money.  These  cases  are  supported  on  the  ground,  that «  ne- 
gotiable note  is  the  current  representative  of  money,  and  may  be 
regarded  as  money ;  and  on  the  whole,  we  are  inclined  to  think, 
that  as  as  the  plaintiff's  note  was  accepted  by  Mr.  Burr,  as  pay- 
ment, and  the  old  debt  was  thereby  satisfied,  it  may  be  considered 
the  same  as  if  so  much  money  had  been  paid  by  die  plaintiff,  and 
will  support  the  action  for  money  paid, 

CO 
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SJKST^  ^e  next  (Iuest,on  *s>  Aether  the  payment  made  by  the  pkn- 
1838.  '  tiff  is  to  be  considered  as  so  much  money  paid  by  him  for  the  use 
Lapham  of  both  defendants,  and  this  action,  which  is  a  joint  action  against 
^n^eta!  both,  can  be  maintained.  If  both  defendants  had  been  princi- 
pals in  the  note  to  Mr.  Burr,  and  the  debt  had  been  the  proper 
joint  debt  of  both  of  them,  there  could  be  no  question  but  that  the 
action  might  be  maintained,  although  the  plaintiff  paid  the  debt  at 
the  request  of  one  of  them  only ;  for  in  such  case  the  request  of 
one  would  operate  as  the  request  of  both,  and  as  the  money  would 
be  paid  for  the  use  of  both,  the  law  would  imply  a  promise  on  the 
part  of  both  to  repay  it.  But  from  what  appears  in  the  case,  it 
must  be  taken,  we  think,  that  the  debt  was  the  proper  debt  of 
Barnes,  and  that  Hitt  was  in  fact  a  mere  surety ;  and  consider- 
ed in  this  view,  if  the  plaintiff  had  not  been  a  party  to  the  note, 
and  recognized  as  such  by  Hitt,  but  had  paid  the  debt,  being  a 
stranger  to  the  note,  at  the  request  of  Barnes,  the  principal,  it 
would  seem,  that  the  payment  must  be  deemed  to  have  been 
made  for  the  separate  use  of  Barnes,  and  not  for  the  joint  use  of 
him  and  Hitt.  In  such  case,  the  payment  of  the  plaintiff  would 
have  the  same  effect,  as  it  respects  Hitt,  as  if  it  had  been  made  by 
Barnes  himself,  whose  duty  it  was  to  pay  the  debt,  and  the  plain- 
tiff's remedy  would  be  against  Barnes  alone.  In  the  case  of  Ex- 
all  vs.  Partridge  et  al.  8  T.  JR.  308,  cited  by  the  plaintiff's 
counsel,  the  defendants  were  joint  lessees  of  certain  premises,  and 
covenanted  to  pay  the  rent.  Two  of  the  defendants  had  assign- 
ed their  interest  in  the  premises  to  the  third,  and  subsequent  to  the 
assignment,  the  plaintiff,  with  knowledge  of  that  fact,  put  bis  goods 
on  the  premises,  where  they  were  taken  as  a  distress  for  rent  ar- 
rear  ;  and  the  plaintiff  in  order  to  redeem  his  goods,  which  had 
been  thus  wrongfully  taken,  was  obliged  to  pay  the  rent.  It  was 
held,  that  the  plaintiff,  under  the  circumstances  of  the  case,  might 
maintain  an  action  for  money  paid  against  the  three  defendants. 
It  is  to  be  observed  that  the  plaintiff  was  compelled  to  pay  the 
rent,  under  the  coercion  of  a  distress  made  on  all  the  defendants 
jointly,  and  in  consequence  of  their  neglect  to  discharge  a  debt  for 
which  they  were  all  jointly  liable;  and  the  case  was  decided  on 
the  special  ground,  that  the  payment  by  the  plaintiff  was  not  a  vol- 
untary but  a  compulsory  payment,  which  he  was  obliged  to  make 
in  order  to  redeem  his  goods.  Lawrence,  J.  admitted,  that  the 
justice  of  the  case  was,  that  the  party,  who  was  ultimately  liable  to 
pay  the  money,  should  be  answerable  to  the  plaintiff;  and  it  is  ve- 
ry apparent,  that  if  the  payment  had  been  made  at  the  request  of 
the  party  who  was  ultimately  liable,  and  without  any  distress  of  the 
plaintiff's  goods,  the  decision  would  have  been  that  the  action  could 
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not  be  supported.  In  Ehnendorf  vs.  Tappan  et  ah  5  Johns.  Rwtlahd* 
Rep.  176,  three  of  the  defendants  were  principals,  and  the  fourth  1828.  ' 
a  surety,  on  a  bond  given  to  the  United  States  for  duties,  and  the  ^j,^ 
plaintifl,  at  the  request  of  one  of  the  principals,  paid  the  bond,  and 
brought  assumpsit  for  money  paid  against  the  principals  and  sure- 
ty ;  and  it  was  held,  that  the  action  could  not  be  maintained. 
Kent,  Ch.  J.  said,  that  although  a  request  by  one  of  the  debtors 
might  well  enure  as  the  request  of  all  who  were  concerned  in  inter- 
est, and  were  ultimately  responsible  to  each  other  for  the  payment 
of  a  ratable  proportion  of  the  debt,  yet  this  ought  not  to  be  ex- 
tended to  the  surety ;  that  if  the  defendant,  who  made  the  request 
to  the  plaintiff,  had  himself  paid  off  the  bond,  he  never  could  have 
called  upon  the  surety  to  contribute  ;  that  when  the  bond  was  once 
discharged,  the  surety  had  no  further  concern  or  interest  in  the 
transaction  ;  and  a  payment,  at  the  request  of  one  of  the  obligors, 
ought  not  to  have  a  greater  operation  than  an  actual  payment  by 
that  one. 

It  was  insisted  in  the  argument,  that  the  indenture,  executed  in 
July,  1824,  between  the  defendants  and  certain  other  persons, 
furnished  conclusive  evidence  that  Hitt  was  a  principal  in  the 
note  to  Mr.  Burr,  and  that  the  debt  was  the  proper  joint  debt  of 
him  and  Barnes.  The  object  of  the  indenture  appears  to  have 
been  the  assignment  of  certain  property  of  Barnes  to  trustees, 
for  the  payment  of  debts  for  which  Hitt  and  certain  other  persons, 
parties  to  the  indenture,  were  liable  for  him  ;  and  it  was  very 
natural  and  proper  to  describe  the  debts,  and  the  amount,  for  which 
the  parties,  for  whose  benefit  the  indenture  was  made,  were  res- 
pectively holden.  Accordingly,  the  indenture  describes  the  note 
to  Mr.  Burr ;  and  after  stating  its  amount  to  be  $300,  and  that 
it  was  signed  by  the  defendants  and  the  plaintiff,  it  adds,  "of 
which  the  said  Hitt  is  holden  to  pay  $1 50."  These  words  do  by  no 
means  import  that  the  debt  was  the  proper  joint  debt  of  the  defen- 
dants, or  at  all  preclude  the  idea  of  Hitt's  being  a  mere  surety. 
The  words  are  not  that  he  is  to  pay,  but  is  holden  to  pay,  $1 50, 
and  may,  as  we  think,  well  admit  of  the  construction,  that  he  was 
liable  or  holden  as  surety  to  that  amount.  The  note  being  also 
signed  by  the  plaintiff,  it  was  considered  that  the  plaintiff  was  hol- 
den for  the  other  moiety  of  She  debt ;  and  as  Hitt  would  conse- 
quently be  ultimately  liable  for  $150  only,  it  was  the  intention  to 
provide  him  with  security  to  that  amount.  This  is  evident  from 
the  indenture  itself,  as  well  as  from  the  testimony  given  in  the 
case. 

But  the  payment  by  the  plaintiff  was  not  a  payment,  made  at 
the  request  ot  Barnes,  by  a  mere  stranger  to  the  note.  The  plain- 
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/v*""0'  tiffhad  previously  become  a  party  to  the  note,  and  paid  the  debt 
1828.  '  in  consequence  of  the  obligation  be  bad  thus  incurred.  On  the 
Lapiwun  face  of  the  note,  he  and  the  defendants  were  originally  joint  prom- 
Barnes*  et  al  *ssors» anc*  Parties  in  the  same  engagement ;  and  from  the  face  of 
the  note,  the  inference  would  be  that  each  was  responsible,  as 
amongst  themselves,  for  a  ratable  proportion  of  the  debt.  Bat  it 
was  competent  for  the  plaintiff,  and  equally  so  for  Hitt,  to  repel 
this  inference,  by  shewing,  as  they  have  done,  the  circumstances 
under  which  they  became  parties  to  the  note.  Although  the  plain- 
tiff signed  the  note,  after  its  execution  and  delivery  by  Barnes  and 
Hiit,  yet  by  thus  making  himself  a  party  to  the  note,  and  becoming 
a  joint  promissor  with  them,  at  the  request  of  Barnes,  he  may  be 
considered  as  intending  to  bind  himself  as  a  surety  upon  the  note, 
for  Barnes,  originally  with  ERtt.  This  view  of  the  case,  as  against 
Mitt,  is  the  most  favorable  that  can  be  taken  for  the  plaintiff;  and 
bis  right  to  claim  to  stand  in  that  relation  appears  to  be  supported 
by  the  indenture..  That,  as  well  as  other  evidence  in  the  case, 
shews,  that  Hitt  recognized  the  plaintiff,  not,  however,  as  a 
guarantor  of  the  note,  but  as  a  co-surety  with  bim  for  Barnes,  and 
that  he  considered  himself  and  the  plain ti 6  as  sureties,  jointly  res- 
ponsible for  the  debt.*  Viewed  in  this  light,  they  stood  in  equal* 
jure,  and  the  plaintiff  would  be  entitled  to  a  remedy  against  Hitt, 
to  recover  his  aliquot  proportion  of  the  money  advanced  in  pay- 
ment of  the  debt.  But,  then,  the  plaintiff,  if  he  would  seek  a 
contribution  irom  Hitt,  must  sue  him  alone,  and  cannot  maintain 
a  joint  action  against  him  and  the  principal.  This  action,  there- 
fore, cannot  be  supported  ;  and,  according  to  the  agreement  of  the 
parties,  the  judgment  of  the  county  court  must  be  reversed  and  a 
nonsuit  entered. 

Judgment  accordingly. 
Royce  and  Hodges,  for  defendant. 
Bennett,  for  plaintiff. 


RfrrtAjro,    Town  or  Shrewsbury,  Appellees  vs.  Town  of  Mount  Hox*- 
'18387'  **e**  Appallants. 

A  teaming  signed  by  the  select-men  of  a  town,  a*  such,  notifying  a  person  to  depart 
said  town,  to  prevent  his  gaining  a  legal  settlement  therein,  is  valid,  though  the 
name  of  the  town  be  not  annexed  to  the  signatures  of  the  select-men  who  signed  th  e 
warning. 

When  the  statute  prescribes  the  form  of  a  precept,  it  must  be  substantially  pursued. 
But  where  there  is  an  omission  to  insert  words,  contemplated  by  a  blank  in  the  form 
prescribed,  in  the  order  and  place  contemplated,  if  the  matter  intended  by  them 
appears  with  sufficientTertainty  from  other  parts  of  the  instrument,  the  purpose  of 
the  statute  is  answered,  and  the  omission  may  bo  treated  as  a  mere  formal  and  unes- 
sential defect 
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'    The  only  question  in  this  case  was  whether  a  certain  pauper  ha4    j££££; 
his  legal  settlement  in  Mount  Holley  or  in  Shrewsbury*    It  ww       1828.  ' 
admitted  to  have  been  in  Mount  Holly  if  a  certain  warning,  ser-  Shrewsbury 
ved  op  hira  in  Shrewsbury,  was  legal  and  sufficient.    The  warn-Moun*HoUey, 
ing  was  in  proper  form,  and  regularly  signed  by  the  select-men  of 
Shrewsbury ;  but  the.  word  "  select-men,"  only,  was  annexed  to 
their  signatures,  the  words  "  of  Shrewsbury"  which  seem  to 
have  been  required  by  the  form  prescribed  by  statute,  being  omitted. 
The  county  court  decided  that  the  warning  was  sufficient  The 
counsel  for  Mount  HoUey  excepted  to  the  decision,  and  the  cause 
was  removed  to  this  Court  on  a  motion  for  a  new  trial. 

Prentiss  J.  delivered  the  opinion  of  die  Court. — The  warn- 
ing, upon  the  validity  of  which  the  question  in  this  case  arises,  is 
conceded  to  be  regular  and  formal  in  all  respects  but  one.  It  is 
signed  by  John  Kilbourn  and  others,  with  the  word  "  selectmen" 
annexed  to  their  names,  but  without  adding  the  words  of  Shrews- 
bury. It  is  insisted,  that  the  form  prescribed  by  the  statute  re- 
quires the  addition  of  the  latter  words,  and,  that  for  the  want  of 
them,  the  warning  is  defective  and  void.  The  form  given  by  the 
statute  must  undoubtedly  be  pursued  in  every  essential  particular; 
but  it  is  not  every  verbal  variance,  either  in  the  omission  or  addi- 
tion of  words,  that  will  vitiate.  If  thefre  be  nothing  in  substance 
wanting,  it  is  well  enough,  though  there  is  some  literal  variation 
from  the  form  prescribed,  either  in  introducing  words  which  are 
unnecessary  and  immaterial,  or  omitting  words,  which  if  inserted, 
would  not  alter  or  change  the  sense.  And  where  there  is  an 
omission  to  insert  words,  contemplated  by  a  blank  in  the  form  pre- 
scribed, in  the  order  and  place  contemplated,  if  the  matter  intend- 
ed by  them  appears  with  sufficient  certainty  from  other  parts  of 
the  instrument,  the  purpose  of  the  statute  is  answered,  and  theo- 
rnission  maybe  treated  as  a  mere  formal  and  unessential  defect. 
To  hold  otherwise,  would  be  to  adopt  an  exactness,  in  regard  to 
matters  of  mere  form,  unnecessarily  critical  and  nice.  There  is 
no  doubt,  that  it  must  appear  in  this  case,  from  the  warning  itself, 
that  it  was  signed  and  issued  by  the  persons  whose  names  are  sub- 
scribed to  it,  as  selectmen  of  Shrewsbury  ;  and  if  it  does  not  so 
appear  upon  the  face  of  the  warning,  it  is  insufficient  and  void. — 
The  warning  is  directed  to  the  constable  of  Shrewsbury :  it  com- 
mands him  to  summon  the  persons  therein  named,  who  are  des- 
cribed as  residing  in  Shrewsbury,  to  depart  the  town  of  Shrewsbu- 
ry ;  and  it  concludes  with  the  words,  "Given  under  our  hands  at 
Shrewsbury"  Sec.,  followed  with  the  names  of  individuals,  subscrib- 
ing themselves  selectmen.  Although  the  word*  "  of  Shrewsbury," 
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Rotla*d;    *re  not  added,  the  warning,  without  them,  must  necessarily  be  in- 

1828. '    tended  to  be  the  official  act  of  the  selectmen  of  Shrewsbury.-* 

Shrewsbury  There  is  the  same  certainty  in  this  respect,  upon  the  face  of  the 

Mount^olI     warning,  as  if  the  words  were  added  ;  and  the  omission,  therefore, 

must  be  regarded  as  merely  verbal  and  immaterial. 

Judgment  affirmed. 
Bates >  for  appellants. 
Williams,  for  appellees. 


Wiitosor,    The  first  Congregational  Society  op  Woodstock  vs*  Ed- 
im7'  ward  Swan,  Administrator  of  Samuel  Healey. 

Tenons  forming  a  society  under  the  act  of  1797,  "for  the  support  of  the  gospel,"  are 
not  confined  to  the  town  where  such  society  is  organized. 

The  individuals  composing  the  society  may  bind  themselves  by  contract  Jo  pay  a  cer- 
tain sum  annually  for  ike  support  oftfie  preaching  of  the  gospel,  and  cannot  dis- 
charge themselves  from  the  obligation  by  changing  their  religious  sentiments.  They 
can  only  be  discharged  by  a  vote  of  the  society,  and  that  appearing  of  record. 

Action  of  covenant  on  certain  articles  of  agreement,  entered  into 
on  the  18th  day  of  April,  1808,  between  the  said  society  and  sev- 
eral individuals,  of  whom  the  said  Samuel  Healey  was  one.  In 
and  by  which  the  several  aigners,  (after  reciting  the  formation  and 
object  of  the  said  society,  to  wit,  the  support  of  the  preaching  of 
the  gospel  in  the  north  parish  in  Woodstock,)  covenanted  to  pay 
annually  for  that  object,  into  the  treasury  of  said  society ,the  seve- 
ral sums  annexed  to  their  respective  names,  so  long  as  each  should 
live  within  six  miles  of  said  place  of  worship.  The  sum  annexed 
to  the  name  of  the  said  Healey  was  $3.  The  breaches  alleg- 
ed were  the  nonpayment  of  said  sum  annually,  from  1810  to  the 
time  of  his  death,  in  1825.  Plea  the  general  issue.  At  the  trial 
in  the  county  court,  December  term,  1828,  the  plaintiffs  gave  in 
evidence  the  covenant,  and  articles  of  association,  signed  by  the 
said  Healey  and  others.  The  defendant  then  offered  evidence  ten* 
ding  to  show  that  the  said  Healey  ^t  the  time  of  signing  as  aforesaid, 
and  from  that  time  until  his  death,  was  an  inhabitantof  Hartland,  and 
not  an  inhabitant  of  Woodstock.  The  plaintiffs  objected  to  the  admis- 
sion of  said  evidence,  and  it^was  rejected  by  the  court.  The  defend- 
ant then  offered  evidence  tending  to  show,  that  on  the  1st  of 
March  1810,  Healey  paid  into  the  treasury  of  said  society  all 
that  was  due,  agreeably  to  the  aforesaid  articles ;  and  that  the  further 
maintenance  and  support  of  the  minister  of  said  society,  from  that 
time  to  the  time  of  his  death,  was  contrary  to  the  dictates  of  his 
conscience,  of  which  said  society  was  notified  ;  and  that  he,  on 
the  1st  of  March,  1810,  did  withdraw  himself  from  said  society 
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find  the  church  connected  therewith,  and  did  join  himself  to,  and   J^JJ^*' 
become  a  member  of,  a  church  and  society  in  Uartland  aforesaid,      1829.  ' 
called  the  Chrystian  Society,  (being  a  society  for  religious  wor-coog'L  Society 
ship)  and  from  that  time  until  his  death,did  continue  to  be  a  mem-  WoJ&tock 
ber  of  said  church  and  society,  and  did  contribute  to  the  support  Swanr*4dm,r 
of  religious  worship  therein  ;  of  all  which  the  plaintiffs  had  notice        of 
on  the  1st  of  March, 18 10,  and  that  the  plaintiffs  never  after  called        e  ey' 
on  Healey,  or  demanded  any  further  pay  of  him,  during  his  life ; 
to  which  evidence  the  plaintifis  objected,  and  it  was  rejected  by  the 
court.    The  defendant  excepted,  and  requested  the  court  to 
charge  the  jury,  that  from  the  aforesaid  facts  the  plaintifis' were 
not  entitled  to  recover  :  but  the  court  refused  so  to  charge,  but 
informed  the  jury  that  the  plaintiffs  were  legally  entitled  to  recov- 
er ;  and  the  jury  returned  a  verdict  for  the  plaintiffs  to  recover 
for  the  last  eight  years,  considering  the  rest  barred  by  the  statute 
of  limitations.    The  defendant  excepted  to  the  charge  also,  and 
the  cause  now  came  on  to  be  heard  on  said  exceptions. 

Everett  and  Collamer,  for  the  defendant — I.  This  society 
was  formed  under  the  first  section  of  the  act  of  1797,  the  other 
sections  having  been  repealed.  The  whole  statute  taken  togeth- 
er only  authorises  the  association  of  inhabitants  of  the  same  town, 
parish,  &c.  being;  places  incorporated  with  town  privileges.  It  is 
contended  that  the  repeal  of  all  but  the  first  section  in  no  way  in- 
creased the  power,  but  only  authorised  that  to  be  done  voluntari- 
ly which  was  before  done  by  force  of  law.  Healey,  not  being  at 
the  time  of  the  association,  or  ever  after,  an  inhabitant  of  Wood- 
stock, could  not  therefore  be  bound. 

II.  It  is  contended  that  inasmuch  as  by  the  articles  of  associa- 
tion a  member,  ceasing  to  pay,  ceased  any  longer  to  be  a  member, 
the  consideration  and  reciprocity  is  destroyed  if  he  be  still  bound 
to  pay,  and  he  is  therefore  discharged. 

III.  The  testimony  offered  should  have  been  admitted,  that  the 
defendant  might  thereupon  have  argued  to  the  jury  a  presump- 
tion that  the  intestate  had  been  by  the  plaintiffs  discharged. 

IV.  This  is  an  action  to  recover  a  number  of  instalments  claim* 
ed  against  the  intestate  by  virtue  of  his  contract  for  the  support 
of  a  minister  of  the  gospel  of  a  particular  religious  sect ;  and  the 
defence  offered  is,  that  during  the  time  the  instalments  accrued,  it 
was  contrary  to  the  dictates  of  the  conscience  of  said  intestate  to 
support  said  minister,  of  which  the  plaintiffs  were  informed.  Is 
this  a  defence  ? 

1.  It  is  a  natural  and  unalienable  right  in  man  to  render  to  God 
that  worship  which  conscience  dictates  is  accepted  in  his 
sight ;  and  this  is  not  only  a  right  but  an  obligation  paramount  to 
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Wiumor,  all  other  undertakings,  and  hence  constituting  an  exception  and 
1829.      condition  to  them  all.  A  most  lucid  and  distinct  view  of  this  subject 
CongM.  Society*8  presented  in  the  memorial  of  the  baptists  of  Virginia  to  the  le- 
w  odttock  6&uture  of  that  state,  from  the  pen  of  ex-president  Madison.~» 
v*.        (See  the  memorial.)    If  this  right  is  incapable  of  alienation  ;  if  a 
'of        man  would  not  be  bound  by  the  laws  of  government  to  regulate  wor- 
Heafey.    ^ j^  wjiere  he  had  expressly  delegated  that  power,  much  less  would 
he  be  bound  by  any  contract  he  could  make  on  the  same  subject 
with  any  inferior  association.    Most  clearly  all  such  engagements 
-must  in  the  nature  of  things  be  taken  with  tbe  condition  express- 
ed or  implied,  so  long  as  the  same  is  not  contrary  to  the  dictates  of 
conscience. 

2.  This  view  of  the  subject  appears  distinctly  recognized  by 
our  constitution,  (chap.  1.  art.  3,)  "All  men  have  a  natural 
"  and  unalienable  right  to  worship  God  according  to  tbe  dictates  o£ 
"  their  own  consciences,  and  that  no  man  ought  to,  or  of  right 
"  can  be  compelled  to  attend  any  religious  worship,  or  erect  or 
"  support  any  place  of  worship,  or  maintain  any  minister,  contrary 
"  to  the  dictates  of  his  conscience."  These  expressions  are  all 
in  one  sentence.  The  latter  are  but  modes  of  exercising  the  first 
declared  right.  They  are  all  subject  to  the  same  qualifying  word, 
that  is,  unalienable.  It  would  be  doing  the  greatest  violence  to 
the  English  language  and  common  sense  to  divide  this  sentence. 
That  man  cannot  be  compelled  to  support  any  particular  ministry, 
stands  connected  with,  and  is  subject  to,  tbe  same  construction,  as 
that  he  cannot  be  compelled  to  attend  any  particular  worship.  If 
these  are  rights  which  cannot  be  delegated  to  government,  how 
can  they  be  alienated  to  any  particular  society.  It  is  as  much  a 
part  of  the  rights  of  conscience  in  religious  worship  that  a  man 
should  not  be  compelled  to  sustain  a  form  of  worship  which  is 
against  his  conscience,  as  that  he  should  be  free  to  offer  such  wor- 
ship as  his  conscience  approves.  And  it  is  further  provided  m 
this  same  article  of  the  constitution  "  that  no  authority  can,  or 
"  ought  to  be,  vested  in,  or  assumed  by,any  power  whatever,  that 
"  shall  in  any  case  interfere  with,  or  in  any  manner  control,  the 
"  right  of  conscience  in  the  free  exercise  of  religious  worship." 

3.  It  may  perhaps  be  said,  it  does  appear  that  government  does 
not  possess  the  power  by  law  to  compel  a  man  to  support  any 
particular  ministry  contrary  to  the  dictates  of  conscience,  because 
civil  government,  being  but  a  compact  between  the  6tate  and  in- 
dividuals, has  not  that  power  delegated  to  it  by  the  individuals  m 
that  civil  compact,  but  still  that  individuals  are  bound  by  any  con- 
tract they  may  make  with  a  particular  society  to  the  same  effect, 
not  by  law,  but  by  contract.    This  is  loosing  sight  of  what  both 
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reason  and  the  constitution  clearly  declares,  that  is,  that  man  has    ^£!^0R' 
not  merely  not  delegated  such  a  power,  but  that  the  same  is  inca-       1829. 
pable  of  being  parted  with  by  contract,  any  more  than  any  othercong1!,  Society 
unalienable  right;  such  as  personal  liberty , security,  right  Jo  hold  Woodltocfc 
property,  or  pursue  happiness.  Sw^d 

4.  This  contract  derives  no  force  from  our  statute,  as  that  must        'of 
be  subject  to  the  constitution,  ejf 

5.  If  this  doctrine  be  obnoxious  to  the  minds  of  men,  it  will  be 
from  its  application,  not  from  its  abstract  character*  If  it  be  sound 
and  acceptable  in  any  case,  it  is  applicable  in  all.  It  is  at  least 
supposable  that  a  man  might  conscientiously  promise  to  support  a 
Romish  church*  Now  must  he  forever  do  this,  however  his  sub- 
sequently enlightened  conscience  might  be  disgusted  with  its 
ixtumeries,  or  shocked  at  its  impositions  ?  If  the  support  of  a 
particular  ministry  end  worship  can  be  forever  enforced  on  a  man 
by  his  contract,  contrary  to  bis  conscience,  bis  attendance  on  a 
particular  worship  may  be  enforced  by  the  same  means,  for  they 
stand  on  the  same  ground  in  the  constitution.  If  a  man  at  any 
time  conscientiously  should  execute  a  written  contract  personally 
to  attend  the  worship  of  a  church  holding  the  doctrine  of  universal 
salvation,  under  a  large  sum,  as  liquidated  damages,  for  each  delin- 
quency, is  it  possible  an  action  could  here  be  maintained  against 
him,  after  the  performance  of  such  a  contract  had  become  the  most 
direct  violation  to  his  subsequently  formed  christian  feelings. 

6.  Was  the  Vniad  capable  of  infallibility  in  the  formation  of  reli- 
gious opinions,  some  more  reasons  would  exist  for  holding  him  to 
a  contract  on  this  subject.  But  so  long  as  we  remain  as  at  pres- 
ent constituted,  and  reserve  to  ourselves  the  right  and  the  duty  to 
form  oar  religious  opinions,  it  must  necessarily  continue  a  part  of 
this  right  to  change  those  opinions  as  light  and  reason  and  con- 
science dictate.  Hence  man  should  be  held  unshackled  from 
even  his  own  indiscretions.  We  have  thus  attempted  to  show 
that  man  cannot  by  contract  deprive  himself  of  the  constitutional 
right  to  support  that  ministry  only  which  his  conscience  approves. 

7.  Much  may  perhaps  be  said  about  the  policy  of  the  law — that 
the  prosperity  of  the  church  and  the  good  of  society  demand  that  this 
defence  should  be  put  down.  Let  it  be  remembered  it  is  not  a 
quibbling  subterfuge  which  the  defendant  presents.  He  claims  only 
the  right  to  convince  an  impartial  jury  of  his  country  that  as  he 
conscientiously  entered  into  this  contract  when  he  considered  it 
his  christian  duty  to  support  that  ministry,  so  he  claims  to  be  re-? 
leased  after  it  became  contrary  to  his  views  honestly  entertained. 
That  dangerous  consequences  would  follow,  if  men  were  to  be 
released  from  their  contracts  of  this  character,on  honest  change  of 
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^J^30R»    opinion,  seems  without  foundation.  Because,honest  and  considerate 

4    1&9-      men  ttould  more  readily  enter  into  such  associations  on  such'  cohdi- 

Con^i.  Society  tions  thaflflrithout  it,and  more  would  be  realized  for  the  support  of  the 

Woodstock  gospel  than  if  community  were  told   no  change  of  sentiment  will 

Swan*  Ad  '  discharge,  no  outrage  of  conscience  excuse  one.    It  ill  becomes 

W        any  sect  of  the  christian  church  to  say  its  prosperity,  in  any  meas- 

eaey,    ure,  depends  on  contributions  coerced  by  law  or  contract,  against 

the  wishes  and  consciences  of  men.     It  may  be  best  that  the 

church  should  be  disabused  of  all  artificial  supports  of  government 

from  which  history  shows  most  of  its  corruptions  deducible,  and 

that  we  should  here  have  a  government  supported  by  religion,  and 

not  religion'  supported  by  government.    The  friends  of  religion 

will  then  be  known  by  the  unpledged  and  free  will  offering  which 

they  from  time  to  time  may  make.     It  is  not  possible  to  say  what 

sect  maybe  finally  the  gainer;  but    truth  and   the  author   of 

our  religion,  and  the  devotion  of  Its  friends,  will  finally   prevail,  if 

our  people  be  left  as  our  constitution  intended  they  should  be  left, 

free  to  support  that  worship,  and  that  only,  which  conscience 

dictates  for  the  time  being. 

Marsh,  for  the  plaintiffs. — The  only  important  point  is,  that 
about  the  1st  of  March,  1810,  it  became  against  the  intestate's  con^ 
science  to  pay  for  the  support  of  public  worship  in  the  manner  he 
had  contracted  to  do.  The  defence  on  this  point  must  be  ground- 
ed on  the  3d  section  of  the  bill  of  rights  in  the  constitution  of  this 
state.  Stat.  p.  41.  This  article  in  the  bill  of  rigbtfc,  with  which 
it  is  thought  no  man  who  properly  understands  and  duly  appre- 
ciates the  principles  of  civil  liberty  can  find  fault,  seems  to  distin- 
guish between  those  rights  of  conscience  which  are  unalienable, 
and  those  which  he  may  divest  himself  of  by  contract.  Of  the 
first  sort  is  only  that  of  worshipping  Almighty  Gpd  according  to  the 
dictates  of  conscience  and  understanding,  as  in  their  opinion  shall 
be  regulated  by  the  word  of  God*  It  is  here  freely  admitted,  that 
no  man  can  be  compelled  by  any  contract  to  worship  God  in  any 
particular  manner,  and,  for  the  same  reason,  cannot  be  compelled 
to  attend  any  religious  worship.  And  it  is  also  admitted  that  no 
man  can  be  compelled  to  erect,  or  assist  in  erecting,  or  support- 
ing, any  place  of  worship,  or  maintaining  any  minister,  but  by  his 
own  voluntary  consent  and  contract.  But  the  last  clause  of  this 
same  article  declares  it  to  be  "the  duty  of  every  sect  or  denomina- 
tion oi  christians  to  observe  the  sabbath,  or  Lord's  day,  and  keep 
up  some  sort  of  religious  worship,  which  to  them  shall  seem  most 
agreeable  to  the  revealed  will  of  God"  The  expression  "  religious 
worship,"  standing  in  this  connection,must  undoubtedly  mean  public 
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worship.     But  bow  is  public  worship  to  b$  kept  up  or  maintained    Wuipsoa, 
without  some  agreement  or  contract  among  those  who  think  it  if     'l?^' 
duty,  and  esteem  it  a  privilege*  to  congregate  together  for  this  pur-Con  .j  society 
pose?  How  are  houses  for  public  worship  to  be  erected  and  sus-  w  °J 
tained,  but  by  contract  and  agreement  among  those  who  wish  to  oc-         w. 
cupjr  them  for  that  object  ?  No  sect  of  christians  is  known  to  exist      '"if 
which  does  not  regard  the  public  preaching  of  the   gospel,  as  an     IIeak*y* 
essential  part  of  public  worship,  and  as  being  of  divine  apointment, 
and  do  not  believe  that  he  who  preaches  is  entitled  to  a  support  to 
some  extent.     How  then  ts  this  support  to  be  had  without  some 
agreement  or  contract  among  those  who  are  to  be   benefitted   by 
attendance  on  this  ordinance  ?  Now,  if  these  great  principles,  and 
the  duties  arising  from  them,  were  not  recognized  by  the  constitu- 
tion, yet  they  are  self  evident  from  the  light  of  nature  aided  by  rev- 
elation. 

If  then  any  contracts  for  these  objects  are  binding,  and  can  be 
enforced  by  legal  proceedings  after  the  party  has.  changed  his 
religious  sentiments,  it  is  believed  that  it  is  easy  to  show  that  eve- 
ry contract  for  the  same  objects  may  be  enforced  for  the  same  rea- 
sons. Suppose  then  I  agree  to  pay  a  certain  sum  to  a  mechanic 
Cowards  erecting  a  place  of  public  worship,  and  execute  my  note 
or  bond  for  the  amount :  after  the  work  is  done,  I  change  my 
sentiments,  and  deem  the  mode  of  worship,  which  it  is  agreed  is 
to  be  adopted  in  the  house,  not  only  to  be  wrong,  but  even  impi- 
ous or  blasphemous,  and  this  before  the  money  is  paid  j  am  I 
therefore  to  be  absolved  from  ray  note  or  bond  ? 

It  is  as  much  contrary  to  my  conscience  to  contribute  my  money 
after  the  work  is  completed,  if  I  have  changed  my  sentiments,  as  it 
would  have  been,  if  the  change  of  sentiment  had  happened  before  the 
work  was  done,and  I  had  declared  off.  The  party  with  whom  I  con* 
traded  to  build  a  meeting  house  for  worship,according  to  what  I  then 
thought  agreeable  to  the  revealed  will  of  God, was  then  as  much  op- 
posed to  the  mode  of  worship  proposed,aslnow  am,butl  havedrawn 
him  in  to  do  the  work  for  me,  but  when  the  work  is  done  I  have 
found  out  that  it  is  contrary  to  my  conscience  to  erect  this  house 
of  worship,  and  therefore  refuse  payment. 

Again,  a  number  of  persons  agree  to  settle  a  minister  and  sup- 
port him  by  a  tax  on  their  polls  and  rateable  estate — a  contract 
is  made  by  which  a  given  sum  is  tobe  raised  in  this  way,  and  paid 
to  the  minister  annually— that  is,  on  the  polls  and  estate  of  such 
as  subscribe  the  contract. — The  consequence  is  that  all  those  who 
are  honest,  and  do  not  change  their  sentiments,  continue  bound  to 
raise  this  sum  by  tax,  and  if  any  part  of  the  subscribers  may  dis- 
charge themselves  by  changing  their  religious  sentiments,  and 
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Windsor,    that  for  what  is  due,  as  well  as  tor  what  is  yet  to  fall  due,  thos£ 

1829.       who  remain  must  be  charged   with   an   intolerable  burden,  of 

fcong'i.  Societychange  their  sentiments  also,  in  order  to  avoid  it — and  if  all  take 

Woodstock  *k's  course,  the   minister,   who  has  not  been  punctually  paid, 

vs.     ^  may  have  laboured  perhaps  sufccessfulry,  yet  in  vain,  as  to  his  sup- 

of        part.     Indeed,  if  the   doctrine  contended  for  t>y  the  defendant's 

e    y'     counsel  can  prevail,  all  contracts  of  this  kind,  hnd  all  who  may  at 

any  time  have  been  concerned  in  them,  are  thrown  into  confusion, 

and  the  last  clause  of  the  third  article  of  the  bill  of  rights,  and  the 

statute  of  1797  (Comp.  Law*,  j?.  600,)  which  was  enacted  with  i 

View  to  this  article,  became  a  dead  letter. 

To  us  it  appears  that  the  first  section  of  the  statute  was  passed 
ih  exact  accordance  with  the  principles  of  this  article  in  the  con- 
stitution ;  thai  is,  that  no  man  shall  be  bound  against  his  con- 
science to  contribute  to  an^  religious  object ;  but  if  he  contract,  her 
thereby  waives  any  objection  on  the  score  of  conscience,  and  his 
contract  becomes  the  rheasure  of  his  conscience.  And  one  would 
think  that  a  very  tender  conscience  would  haVe  as  much  sensibili- 
ty in  performing  a  solemn  Contract,  as  on  the  subject  of  contribut- 
ing to  the  support  of  religious  Worship  according  to  the  ceremo- 
riies  of  any  christian  people,  howevdr  differing  from  his  own. 

The  true  principle  is,  that  when  a  man  makes  a  contract  to  con- 
tribute to  any  religious  or  benevolent  object,the  consideration  being 
d  legal  one,  it  becomes  a  mere  civil  contract^  and  the  court  can- 
not (more  than  in  any  other  case)  enquire  into  the  consideration, 
further  than  to  ascertain  whether  it  be  such  a  consideration  as  the 
constitution  and  laws  of  the  state  recognize  as  being  legal  and 
valid  ;  and  if  it  were  so  at  the  time  of  entering  Into  it,  it  cannot 
become  illegal  by  any  thing  which  the  obligor  may  say,  do,  or 
think,  afterwards. 

The  defendant  is  estopped  by  his  own  deed,  in  which  he  ac- 
knowledges the  duty  he  has  taken  upon  himself  to  be  a  moral  and 
religious  duty,  from  now  saying  it  is  against  my  conscience  to  per- 
form this  duty  : — this  evidence  is  not  therefore  admissible  to  avoid 
his  own  deed. 

How  is  a  man  td  prove  that  he  has  changed  his  sentiments  in 
religion,  and  that  that,  which  he  once  approved,  is  now  against  his" 
conscience?  He  may  show  that  he  lias  said  it  was  contrary  to  his 
conscience  ;  but  his  declarations  arte  not  (evidence  in  his  own  fa- 
vor. He  may  show  that  he  has  joined  some  other  society,  anfl 
contributed  to  its  support :  but  how  will  he  show  that  his  motive 
Was  a  religious  scruple  ?  It  may  have  been  because  another  place* 
bf  worship  was  more  convenient  for  him  ;  or  it  may  be  because  he 
bin  get  along  with  paying  less  than  he  has  contracted  to  pay  attion& 
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his  old  friends.    It  therefore  comes  to  this,  that  a  man  may  say  *£?MO*« 
fie  has  changed  his  sentiments,  and  that  to  pay  what  he  has  cove-       1829.  ' . 


nanted  to  pay.  is  contrary  to  his  conscience,  and  he  thereby  avoidsCong>la  society 
his  most  solemn  contract.  Woodstock 

Turner,  J.  pronounced  the  decision  of  the  Court.— The  de-  Swan^dm'r 
fendant's  rights  are  all  guaranteed  to  him  by  the  laws  of  the  land*  Heaiey; 
And  if  there  has  been  an  infraction  bf  those  rights,the  verdict  must 
be  set  aside  and  a  new  trial  granted ;  that  is,  if  there  was  error  in 
the  decisions  of  the  county  court,  or  in  their  charge  to  the  jury* 
Let  us  examine  the  plaintiffs'  claim  and  the  defence  as  presented. 
If  the  society  was  legally  formed,  it  could  undoubtedly  bind,  and 
be  bound,  by  all  its  legal  contracts.     It  is  admitted  that  it  was  for-  4 

med  under  the  first  section  of  the  act  of  1797,  and  that  tbe  othetf 
Sections  were  repealed.  The  inquiry  is,  whether  tbe  association 
is  agreeable  to  tharse'ctfoU  which  enacts,  *c  That  whfeh  any  num- 
rt  ber  or  description  of  persons  shall  Voluntarily  associate,  and 
"  agree  to  hire  a  minister,  to  fii  oh  a  plaice  or  places,  or  to  erect 
"  a  house  or  houses,  for  social  Arid  public  worship ;  all  contracts 
"  made  by  such  persons  With  such  minister,  or  with  each  other,  tot 
"  the  purposes  aforesaid,  shall  be  bindirig  and  valid  to  all  intents 
"  and  purposes."  As  the  act  authorises  the  association  of  any 
number  or  description  of  persons,  and  does  not  confine  then! 
within  any  limits,  of  course  they  had  a  right  to  extetid  ft  beyond 
the  boundaries  of  their  own  town.  Consequently,  it  can  be  no 
defence  that  the  intestate  was  not  an  inhabitant  of  Woodstock. 
As  it  appears  that  the  society  was  formed  to  carry  into  effect 
the  object  contemplated  by  the  act,  to  Wit,  the  support  of  the 
ministry,  and  as  this  contract  was  entered  into  for  that  pur^otfe,  it 
must,  at  its  creation,  have  been  binding. 

We  are  next  to  inquire  whether  the  defendant  has  been  abfcolv* 
6d  from  from  Ms  contract. 

By  the  articles  of  the  compatt,a  mertiber,  ceasing  to  pay,  ceased 
Any  longer  to  be  a  member  of  the  society.  Contracts  are  to  be  so 
construed  as  to  carry  into  effect  the  minds  of  the  parties  at  the 
'time  they  are  made.  This  contract  in  its  nature,  character  and 
form,  must  have  been  designed  to  be  binding,  permanent,  and  las- 
ting ;  otherwise,  it  could  hot  have  promoted  the  object  for  Which  it 
was  intended.  It  cannot  he  presumed  that  the  parties  thought  of 
ever  discharging  themselves,  by  refusing  to  fulfill  their  engage- 
ments. A  member,  ceasing  to  become  a  member  by  ceasing  to 
pay,  would  Only  deprive  himself  of  the  right  of  directing  the  appli- 
cation of  the  funds  of  the  society  :  if  a  member  of  the  church, 
he  would  have  all  the  rights  to  which  he  was  before  entitled ;  if 
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WiNDiOR,   not  be  would  have  the  same  privileges  of  public  worship  that  any 
.  1829.      member  of  the  society  could  have. 

CongM  Society    We  will  next  inquire  whether  the  evidence  offered  by  the  de- 
Woodstock  fen<^aot  t0  s^ow  that  he  was  discharged  was  legally  excluded.     If 
*  ah  '  ^e  ^a^  ')een  discharged,  it  must  l|ave  ^een  by  a  vole  °f tne  soeie- 
'of        ty,  and  that  appearing  of  record }  and  the  admission  of  such  parol 
ea  cy#     testimony  could  not  be  upon  legal  principles,  unless  it  were  first 
shown,  that  the  record  was  lost  or  destroyed.     Our  rights  would 
be  very  insecure  if  jurors  were  permitted  to  presume  facts  that 
the  law  requires  should  be  shown  by  record ;  especially  of  a  recent 
date.     We  have  now  arrived  at  the  principal  ground  of  defence, 

*  and  the  question  is,  whether  it  is  constitutional  to  compel  the  defen- 

dant to  fulfil  his  contract)  when,  as  he  says,  it  became  contrary  to 
the  dictates  of  his  conscience  to  support  said  ministry,  in  March 
1810,  and  so  continued  till  his  death  in  1825. 

We  freely  admit  that  the  constitution  secures  to  every  man  the 
right  to  worship  Almighty  God  according  to  the  dictates  of  hia 
conscience  •  and  understanding,  as  in  his  opinion  shall  be  regulated 
by  the  word  of  (rod  }  and  that  no  man  can  be  compelled  to  attend 
any  religious  worship,  or  maintain  any  minister,  contrary  to  the 
dictates  of  his  conscience :  and  we  further  admit  that  all  contracts 
must  be  made  in  view  oi  our  duty  to  our  Creator,  considering  that 
his  claims  are  paramount  to  that  of  any  civil  society. 

We  are  now  to  ascertain,  whether  those  rights  are  violated  by 
enforcing  the  contract.  It  is  admitted  that  it  was  voluntarily  and 
conscientiously  entered  into,  and  the  intestate  then  considered  it 
his  christian  duty  to  support  that  ministry.  It  was  fouuded  on  a 
moral  and  legal  consideration,  and  to  affect  a  very  interesting  and 
important  object,  and  must,  when  formed,  have  been  binding  ; 
and  would  have  undoubtedly  remained  so,  had  not  the  intestate 
changed  his  religious  sentiments.  And  so  far  it  must  have  been 
consistent  with  his  allegiance  to  his  Creator.  It  is  a  fundamental 
principle,  both  in  law  and  religion,  that  all  contracts  that  are  le- 
gal when  made,  (all  things  remaining  as  they  were,)  continue  bind- 
ing on  the  contracting  parties.  It  is  not  contended  but  that  all 
tilings  did  remain  as  they  were  from  the  formation  of  the  compact 
to  the  death  of  the  intestate,  and  of  course  the  contract  would  be 
valid :  and  no  allegiance  to  his  Creator  would  require  him  to  vio- 
late it ;  and  it  is  impossible  that  the  obligor  can  furnish  a  legal  defence 
which  exists  only  in  his  own  mind.  The  principles  here  establish- 
ed fully  dispose  of  the  defence  presented.  If  we  admit  that  a 
change  of  religious  sentiment  could  exonerate  the  defendant  from 

'  his  contract,  how  is  it  to  be  shown  ?    It  is  a  well  established  prin- 

ciple in  legal  proceedings,  that  a  cause  must  be  so  pleaded  that 
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it  be  capable  of  trial,  (3  JEW.  Com.  p.  ?08)  jhat  is,  the  defence    ^wSS^ 
must  be  such,  as  can  be  affirmatively  shown  to  the  jury  by  legal       1829.  ' 


testimony.     Suppose  he  had  gone  to  the  jury  with  his  defence,c0ng'l.  Society 
how  could  he  have  shown  a  change  of  religious  sentiments  ?  He  Woo^tock 
certainly  could  not  furnish  evidence  for  himself  by  his  own  deck-        w"Adm» 
rations,  or  by  his  own  conduct ;  and  such  illegal  testimony  must        of 
have  been  excluded.    The  defendant's  counsel  have  compared        €  cy 
this  with  a  case  where  a  man  should  execute  a  written  contract, 
personally  to  attend  the  worship  of  a  church  holding  the  doctrine 
of  universal  salvation,  upder  a  large  sum,  as  liquidated  damages, 
for  each  delinquency,  and  ask  if  it  should  be  enforced  ?  we  ans- 
wer, it  could  not,  nor  to  hear  St.  Paul  preach,  had  he  been  on 
earth,  not  being  authorised  by  said  act,  nor  any  legal  principles. 
The  constitution  has  wisely  placed  all  denominations,  and  all  men, 
upon  the  same  ground,  as  to  religious  principles  ;  and  has  secured 
to  all  the  rights  of  conscience,  as  to  religious  worship, to  the  erecting 
or  supporting  places  of  worship,  or  to  the  maintaining  of  any  min- 
ister, and  has  treated  them  all  as  free  agents,  capable  of  acting, 
choosing,  worshipping,  and  contracting  for  themselves.     We  have 
examined  the  authorities  cited  by  the  plaintifi's  counsel,  and  find 
them  applicable  to  the  present  case. 

Judgment  of  the  county  court  affirmed. 

Charles  Marsh,  for  plaintiffs, 

Everett  and  Collamer,  for  defendant. 

Proprietors  of  the  eight  thousand~acre-tract  in  Addison,  vsp    addiso*, 
Jared  Bishop.  Ja\m*' 

When  an  attorney,  who  has  been  legally  admitted  to  practice,  enters  an  appear- 
ance in  a  suit,  his  appearance  may  be  received  as  evidence  of  his  authority  to  repre- 
sent a  suitor  in  court,  whether  a  natural  or  an  artificial  person. 

When  this  cause  came  on  for  trial,  in  the  county  court,  and  be- 
fore any  plea  was  put  in,  the  defendant  objected  that  it  was  com- 
menced without  authority  from  the  plaintiffs,  and  insisted  that 
those  who  appeared  as  their  counsel  should  show  their  authority 
to  institute  said  suit.  The  counsel  for  the  plaintiffs  insisted  they 
were  not  obliged  to  show  any  such  authority  :  but  the  court  deci- 
ded it  was  incumbent  on  them  to  show  that  the  suit  was  authoris- 
ed by  the  corporation.  Whereupon  the  counsel  for  the  plaintiffs 
produced  the  records  of  the  proprietors,  by  which  it  appeared  that 
Friend  Adams  had  been  appointed  by  the  proprietors  an  agent 
with  full  power  to  prosecute  any  person  who  had  committed,  or 
should  commit,  trespass  on  any  of  the  lands  in  said  eight  thousand- 
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Adduo#,    acre-tract,  and  also  to  settle  with  any  trespasser,  or  to  compro* 

1829.  '     mise  any  suit  which  he  might  cause  to  be  instituted.     The  plain- 

Proprieiori  &,$&'  counsel  then  offered  to  show  that  they  were  employed  by  the 

j  Bishop.   sa^  ^ams  to  commence  the  suit.    This  was  objected  to  by  the 

defendant's  counsel,  and  the  objection  was  sustained  by  the  court, 

The  court  directed  a  nonsuit,  with  leave  for  the  plaintiffs  to  file 

exceptions,  qnd  remove  the  cause  to  the  Supreme  Court,  on  a 

'  motion  to  have  the  nonsuit  set  aside  and  a  new  trial  granted. 

Phelps,  Jor  the  plaintiffs. — 1.  The  counsel  for  the  plaintiffs 
contend,  that  the  defendant,  being  a  stranger  to  the  title,  could  not 
deny  the  authority  of  the  plaintifls'  counsel  to  commence  the  suit ; 
they  being  officers  of  the  court,  and  sworn  attornies  thereof. 
This  point  was  decided  by  the  circuit  court  of  the  United  States 
in  the  case  of  the  Society  for  propagating  the  gospel  in  foreign 
parts  vs.  Wheeler  et  ah — See  also  9  Wheaton,  738.^—2  Ken?* 
Com.  235. 

2.  The  plaintifls9  counsel  also  contend  that  the  court  erred 
in  rejecting  the  evidence  offered  to  show  that  they  were  employed 
by  said  Adams  to  commence  said  suit,  for  two  reasons.  First* 
That  the  act  authorizing  the  inhabitants  of  towns  and  other  cor- 
porations to  maintain  and  defend  suits  at  law,  (Statute  p.  156 ) 
does  not  make  it  imperative  on  such  corporations  to  appoint  a- 
gents  or  attornies  to  prosecute  and  defend  their  rights ;  but  sim- 
ply empowers  them  to  do  it.  The  consequence  therefore  is,  that 
a  stranger  cannot  contest  the  right  of  any  person  who  may  repre-* 
sent  himself  as  an  agent  of  said  corporation  for  prosecuting,  or  of 
any  attorney  of  this  court  who  commences  a  suit.  The  agent  or 
attorney  is  liable  only  to  said  corporation,  and  of  this  a  stranger  has 
no  right  to  inquire.  A  recovery  in  the  present  case  will  bar  any 
other  recovery  for  the  same  trespass.  Second.  That  the  act  rel- 
ative to  proprietors'  meetings  and  division  of  lands  (Stat.  p.  670J 
does  not  require  that  it  should  be  particularly  stated  in  the  warn- 
ing, that  the  proprietors  should  take  measures  to  prevent  trespass- 
es on  their  lands ;  the  only  object  of  the  statute  being  to  notify 
each  proprietor  when  a  division  is  to  be  made,  or  taxes  levied. 
And  this  is  for  their  mutual  benefit,  In  this,  strangers  have  no 
interest,  and  at  a  regular  meeting,  under  a  legal  warning,  most 
certainly  such  proprietors  may  pass  a  vote  authorizing  one  of  their 
own  body  to  protect  the  corporate  property  by  suits  at  law,  when 
necessary,  which  is  precisely  the  present  case.  It  cannot  lie  with 
a  stranger  to  contest  the  legality  of  this  appointment,  whether  such 
subject  is  named  in  the  warning  or  not.  Aside  from  this,  the  gen^ 
eral  notice  that  the  proprietors  were  "  to  transact  any  other  busi* 
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i  found  necessary  when  met,"  appears  amply  sufficient,  if  tfceio    J^JJJJ0*' 
were  a  doubt  as  to  the  other  point.  laas.  ' 

Proprietors  &e 

Bates , for  the  defendant. — The  first  question  in  this  case  is,  ««• 
whether  it  is  necessary  for  the  plaintiffs'  counsel  to  show  any  au-  *  0<P> 
thority  to  prosecute  the  suit.  It  is  a. universal  maxim  of  the  law, 
that  where  the  right  to  property  is  equal,  the  condition  of  the  pos- 
sessor is  best.  And  the  only  way  in  which  the  defendant  can 
protect  himself  in  this  right  {in  the  present  case)  is  by  calling  for 
proof  that  the  proprietors  are  prosecuting  him.  If  the  plaintiffs* 
counsel  are  not  obliged  to  show  this,  the  defendant,  though  in  pos- 
session, is  put  on  proof  of  title  without  any  proof  at  all  on  the  part 
of  the  plaintiffs.  In  other  words,  the  mere  existence  of  the  suit  in 
court  is,  prima  facie,  proof  of  the  plaintiffs'  righfto  recover, 
though  the  defendant  has  the  possession*  If  this  is  correct,  the 
different  possessors  of  this  tract,  without  any  legal  title,  have  only 
to  instruct  their  counsel  to  bring  suits  in  the  proprietors'  name,and 
turn  out  others  who  have  as  good  a  tide  as  themselves  ;  and  this 
they  may  do  alternately  as  long  as  they  please.  This  defendant, 
as  soon  as  this  suit  is  ended,  may  bring  one  against  the  person  at 
whose  instance  this  is  brought,  and  turn  him  out  of  the  same  prem- 
ises. The  statute  (page  156,  Chap.  14,  sec.  %)  was  not  intend- 
ed to  have  this  effect.  It  was  probably  designed  to  do  away  the 
difficulty  of  ascertaining  the  names  of  the  individual  proprietors  at 
all  times,  many  of  whom  were  non-residents,  and  also  of  getting 
their  assent  to  the  suit.  This  is  not  in  the  nature  of  a  dilatory 
plea  ;  it  goes  to  the  merits  of  the  action.  The  defendant  could 
not  plead  that  those  who  caused  the  suit  to  be  brought  were  not 
proprietors,  because  he  could  not  know  their  names.  And  such 
plea,  covering  the  whole  ground  of  the  action,  could  not  be  con- 
sidered a  plea  in  abatement.  The  fact  that  the  suit  was  die  suit 
of  the  proprietors,  was  necessary  to  be  shown,  on  the  general  is- 
sue, from  the  very  nature  of  the  case ;  and  nothing,  of  course,  was 
waived  by  the  defendant's  appearance  and  the  continuance  of  the 
cause.  It  was  then  necessary  to  show  the  authority  for  prosecut- 
ing this  suit. 

Second.  Friend  Adams  was  appointed  an  agent  at  a  proprie- 
tors' meeting,  and  had  employed  the  plaintiffs'  counsel  But  in 
the  warning  of  this  meeting,  no  notice  was  given  of  any  such  bu- 
siness to  be  done  as  the  appointment  of  an  agent.  The  statute 
(page  670,  Ckap.\009sec.  1 J  provides  that  the  warning  shall  set 
"forth  the  time,  place,  and  the  several  matters  and  things  to  be 
"  transacted,  and  the  reasons  for  calling  such  meeting;"  and  then 
authorizes  the  proprietors  to  do  any  business  "which  concerns  the 

EE 


234  CASES  IN  THE  SUPREME  COURT 

SSSSSil    "  ProPriely»  notified  as  aforesaid."    The  proprietors  were  not  uh 
*829»      gether  as  individuals,  nor  does  it  appear  how  many  were  present* 
Proprietors  AcTheir  acts  have  no  eflect,  therefore,  any  further  than  as  a  proprie- 
J.  Bishop.  t$TY^  actinS  by lhe  authority  of  the  statute  j  and  this  only  authoriz- 
es them  to  do  the  business  "notified." 

TufeNER,  X  delivered  the  opinion  of  the  Court. — The  plain- 
tills'  counsel  move  that  the  nonsuit  be  set  aside,  and  that  they  be 
permitted  to  appear  and  prosecute. 

It  is  a  well  settled  principle,  that  aggregate  corporations  should 
appear  by  attorney,  and,  also,  that  the  appearance  of  an  attorney, 
legally  admitted  to  practice,  is  always  received  as  evidence  of  his 
authority  to  represent  a  suitor  in  court ;  and  in  this  respect,  there " 
is  no  differthce  between  a  natural  and  an  artificial  person.  The 
cases  cited  by  the  plaintiffs'  counsel  go  fully  to  establish  these 
principles  ;  nor  do  any  of  the  evils  complained  of  result  from  their 
application  in  this  case.  After  the  admission  of  counsel,  the  de- 
fendant may  plead  in  abatement,  that  the  persons  named  in  the 
suit  are  not  in  existence,  being  fictitious  persons,  or  that  they  are 
not  qualified  to  maintain  a  suit ;  and  he  can  also  put  them  on 
proof,  that  they  are  possessed  of  the  property  described  in  their  den 
claration,  and  that  die  defendant  is  guilty  of  the  alleged  trespass. 
After  the  admission  of  counsel,  the  plaintiffs  would  be  bound  to 
establish,  by  legal  testimony,  such  facts  as  would  entitle  an  indi- 
vidual to  recover  in  a  similar  action.  This  view  of  the  subject 
supercedes  the  necessity  of  any  remarks  on  the  legality  of  the 
proprietors'  meeting. 

Nonsuit  set  aside,  and  the  plaintiffs'  counsel  permitted  to  ap- 
pear in  the  suit. 

Phelps j  for  plaintiff, 

Bate*%  for  defendant. 


RUTIAND, 


Chauncet  Langdon  t>$.  Moses  Strong  and  Increase  Rudtx 


February 

1829.  That  a  statute  authorizing  an  administrator,  in  a  certain  case,  to  convey  lands  to  mo 
creditors  in  payment  of  their  debts,  the  lands  to  be  appraised,  and  a  deduction  made 
from  die  appraised  value,  not  exceeding  25  percent  is  constitutional  and  valid. 

So  is  a  statute  that  authorizes  one  of  two  administrators  to  do  the  same,  the  other  be- 
ing in  the  military  service  of  the  United  States* 

Otherwise,  if  the  statute  compelled  to  such  a  course 

That  a  deed  of  an  administrator  need  not  recite  the  authority  by  which  it  is  given. 
It  is  sufficient  if  it  refer  to  it,and  the  administrator  describe  himself  as  such. 

That  the  plaintiff  shall  not  be  driven  to  clumceryt  when  the  remedy  he  seeks  is  pecu- 
niary damages  in  a  personal  action,  or  the  premises  described  in  a  real  action,  and 
he  is  possessed  of  proper  and  sufficient  testimony  to  support  his  claim  in  a  suit  at 
law. 
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This  was  an  action  of  ejectment  for  a  lot  of  land  in  Parkerstovm    **p- A!W> 

v  t*  February, 

in  this  slate,  which  was  pending  in   the  county   court  for  Rut-       1829. 
land  county,  at  the  September  term,  1827,  when  it  was  agreed  by    Langdon 
the  parties  that  judgment  should  be  rendered  for  the  plaintiff,  g^^^ 
with  stay  of  execution  till  a  final  decision  of  the  Supreme  Court 
upon  a  case  agreed  on.    Judgment  was  rendered  for  the  plaintiff 
accordingly , and  the  cause  removed  to  this  Court  for  a  hearing.  The 
case  and  the  papers  referred  to  are  voluminous,  but  the  following         ^ 
statement  is  sufficient  to  show  the  nature  of  the  controversy. 

It  appears,  by  the  case  agreed  on,  that  the  land  in  question  be- 
longed to  Jonathan  Parker,  late  of  Clarendon  deceased,  at  the 
time  of  his  decease ;  that  the  plaintiff  claimed  tide  to  the  premi- 
ses by  virtue  of  a  deed  of  the  same  from  Eieazer  Flagg,  admin- 
istrator of  the  estate  of  said  deceased ;  and  the  defendants  were 
in  possession  of,  and  claimed,the  premises  by  virtue  of  deeds  from 
all  the  heirs-  of  said  Jonathan  Parftir,acquired  at  a  later  period  than 
the  plaintiff's  deed  from  the  administrator.  Hence  it  became  im- 
portant to  ascertain  and  decide  whether  the  circumstances  of  the 
estate  of  said  deceased  were  such  as  to  warrant  a  sale  of  his  real 
estate  by  the  administrator,  and  jwhetber  his  proceedings  and 
sale  were  regular  so  as  to  convey  a  title.  For  this  purpose,  the 
case  referred  to  the  probate  records.  By  these  it  appears  that 
the  said  Eieazer  Flagg  and  one  Rufus  Parker  were  appointed 
administrators  of  the  estate  of  said  deceased,  July  26th,  1608, 
and  gave  bonds  as  the  law  requires ;  that  they  immediately  rep- 
resented said  estate  to  be  insolvent,  and  commissioners  were  ap- 
pointed to  adjust  the  claims  of  the  creditors ;  that  appraisers  were 
also  appointed,  who,  within  three  months  from  their  appointment, 
returned  an  inventory  of  the  estate  of  said  deceased,  in  which  the 
personal  estate  was  appraised  at  $6,157  30,  and  the  real  estate  at 
#62,979  62— total,  $69,136  92;  that,  in  the  winter  following, 
the  commissioners  returned  a  list  of  the  claims  by  them  allowed 
against  the  estate,  amounting  to  the  sum  of  $15,170  00; 
that  on  the  4th  Monday  of  May,  A.  D.  1809,  an  order  is- 
sued to  the  administrators,  to  sell  so  much  of  the  real  estate  of 
said  deceased  as  would  raise  the  sum  of  $9,574,  at  private  or  pub- 
lic sale — that,  previous  to  this,  to  wit,  on  the  fourth  Monday  of 
December,  A.  D.  1808,  the  judge  of  probate  assigned  to  the 
widow  of  said  deceased  $700  worth  of  personal  estate — That,  in 
October,  1809,  her  dower  in  the  real  estate  was  regularly  set  out 
to  her — That,  in  November,  1809,  the  judge  of  probate  made 
an  order  that  the  administrators  pay  the  full  amount  of  the  list  of 
claims  within  eighteen  months  from  that  time — that  the  administra- 
tors appealed  from  this  order  to  the  Supreme  Court ;  and  that 
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F^nwy'  in  Jantm,7>   1812,  said  Supreme  Court  affirmed  said  ortferv 

18^-  It  further  appeared  by  said  case,  that,  prior  to  October  27 'f 

Langdon    1812,  Edmund  Prior  and  Peter  Ludlow,  as  surviving  assignees 

stroi^etal  °f  Stephen  and  Shubal  Gorham,  had  recovered  a  large  judgment 

against  said  administrators,  in  the  circuit  court  of  the  United  States, 

for  a  debt  due  from  said  estate,  not  included  in  said  list  of  claims 

—That  execution  had  issued,  and  the  marshal  had  returned  nulla 

bona  ;  and  such  further  proceedings  had  intervened  that  these 

creditors  had  obtained  execution  against  the  proper  goods  and 

chattels  of  the  said  Eleazer  Flagg  and  Rufus  Parker,  for  said 

debt. 

It  further  appeared  that  on  the  said  27th  day  of  October,  1812, 
the  legislature  of  the  state  of  Vermont  passed  an  act,  entitled  "  an 
act  for  the  benefit  oi  Eleazer  Flagg  znARufus  Parker,  adminis- 
trators to  the  estate  of  Jonathan  Parker,  late  of  Clarendon,  de- 
ceased :  the  preamble  of  which  is  as  follows,  to  wit  .*  "  Whereas  it 
appears  to  this  assembly  that  the  estate  of  the  said  Jonathan  con- 
sists almost  wholly  of  new  lands,  which  cannot,  at  this  time,  be 
disposed  of  to  pay  the  debts  against  said  estate,  which  are  to  a 
great  amount ;  but  that  saiA*state  will  be  wholly  sacrificed,  if  the 
said  administrators  shall  be  compelled  to  sell  the  same  immedi- 
ately ;  and  also  that  the  said  Rufus  Parker  is  now  in  the  military 
service  of  the  United  States.79  The  act  then,  after  some  provis- 
ions that  donot  affect  this  case,  proceeds  as  follows,  to  wit:  "  And 
'  It  is  hereby  further  enacted,  that  the  said  Eleazer  Flagg  shall 
have  full  power  to  agree  with  any  or  all  of  the  creditors  of  said  es- 
tate, to  appoint  one  or  more  appraisers,  who  are  hereby  authorized 
to  appraise  the  lands,  or  any  of  them,  which  belong  to  said  estate, 
at  their  just  value  :  which  being  done,  the  said  Eleazer  shall  have 
the  power  to  deduct  any  sum  from  said  appraisal  not  exceeding 
twenty  five  per  cent,  at  which  reduced  price,the  said  Eleazer  alone, 
without  the  said  Rufus,  is  hereby  empowered  and  authorized  to 
deed  said  lands,  so  appraised  as  aforesaid,  in  full  discharge  and 
payment  of  any  debts  of  creditors,  who  shall  agree  to  receive  the 
same  in  manner  as  aforesaid." 

The  case  further  shewed,  that,  after  the  passing  of  said  act,  to 
wit,  Nov.  7,  1812,  the  said  Langdon  and  Cephas  Smith,  Jr.  a- 
gents  and  attornies  for  the  said  Prior  and  Ludlow,  entered  into  a 
contract  in  writing  with  said  Flagg,  to  receive  lands  in  payment 
of  their  said  debt,  to  be  appraised,  and  the  deduction  to  be  made, 
according  to  said  act ;  said  Flagg  to  give  a  good  warranty  deed 
to  such  person  as  said  Langdon  and  Smith  should  direct ;  also 
agreeing  upon  the  men  to  make  the  appraisal.  On  the  eleventh 
day  of  December,  said  Flagg  gave  said  Langdon  a  deed  of  five 
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lots,  at  a  given  price,  to  wit,  $1,879  48,  and  took  back  a  bond  ^LA"D» 
from  said  Langdon,  securing  a  future  appraisal,  and  application  1829.  ' 
of  the  amount  on  said  debt  of  Prior  and  Ludlow,  and  the  convey-  Langdon 
ance  back  of  the  surplus  of  the  land,  if  any,  after  paying  the  said  Str0™'et  ^ 
sum.  In  June  following,  the  appraisal  was  made,  and  the  land 
conveyed  amounted^  upon  said  appraisal,  to  a  less  sum  than  that 
named  in  the  contract ;  so  that  said  Langdon  was  entitled  to  hold 
the  whole  of  the  land  contained  in  his  deed  from  Flagg,  inconse- 
quence of  what  was  already  allowed  upon  said  debt.  Said  deed 
from  Flagg  to  Langdon  was  recorded  December,  12th,  1812. — 
Afterwards,  on  the  20th  of  May,  1824,  the  judge  of  probate,  the 
heirs  being  notified  and  present,  granted  an  order  to  the  adminis- 
trators to  6ell  the  whole  of  the  real  estate  of  said  deceased,  sub- 
ject to  the  incumbrance  of  the  widow's  dower  ;  and,  on  the  21st 
of  said  May,  said  Flagg  and  Parker,  as  administrators  as  afore- 
8aid,for  the  consideration  of  $700,  conveyed  to  said  Moses  Strong, 
defendant,  by  this  description,  to  wit,  all  the  right,  title,  interest, 
claim  or  demand,  in  and  unto  all  the  real  estate  of  which  the  said 
Jonathan  Parker,  deceased,  died  seized,  wheresoever  it  may  lie 
or  be  situate,  (not  heretofore  legally  disposed  of ;)  also,  that  part, 
of  the  real  estate  of  said  deceased  of  which  bis  widow  was  endow- 
ed. Among  the  heirs  who  conveyed,  as  heirs,  to  said  Strong, 
were  said  Eleazer  Flagg  and  bis  wife,  which  deed  also  conveyed 
aome  other  shares  of  which  said  Flagg  had  become  the  owner. 

The  deed  from  Flagg  to  Langdon  commenced  by  averring 
"  that  the  said  Flagg,  of,  &c.  administrator  of  the  estate  of  Jon- 
"  athan  Parker,  of,  &c.  deceased,  pursuant  to  an  act  of  the  le- 
"  gislature,and  for  the  consideration  of  the  sum  of  $1,879  48,  re- 
"  ceived  of  C.  Langdon,  be.  conveys  the  lands  described" — and 
he  "covenants  for  himself,  his  heirs,  fac.  that  he  is  well  seized,fcnd 
"  has  good  authority,  in  his  capacity  aforesaid,  to  sell,"  Ike. ;  and 
further  "binds  himself  and  heirs  to  warrant  and  defend  the  prero- 
"  ises." 

The  case  showed  the  further  agreement,  that  all  the  testimony, 
recited  and  referred  to  therein,  was  to  be  considered  as  objected 
to  in  the  county  court,  and  the  objection  overruled  ;  and  that,  if 
the  Supreme  Court  should  be  of  opinion  that  the  plaintiff  ought  to 
recover,  they  were  to  affirm  the  judgment  of  the  county  court : 
if  otherwise,  they  were  to  reverse  said  judgment,and  render  judg- 
ment for  the  defendants. 

The  cause  was  argued  at  a  former  term  of  this  Court,  in  1828, 
by  Marsh  and  Williams,  for  the  plaintiff,  and  by  Smith  and 
Phelps,  for  the  defendants  ;  and  again  this  term,  by  Marsh  and 
Williams,  for  the  plaintiff,  and  Smith  and  Judge  Royce,  for  the 
defendants. 
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RutUKD,       Jtfr.  Smith's  argument  the  present  term. — The  defendant* 

1829.  '   coutend — First,  That  the  act  empowering  Flagg  to  convey  the 

Langdon    real  estate  to  creditors  is  unconstitutional,  and  therefore,  the  deed, 

stroiT'et  oL  ^lc'  catlDOt  operate  as  a  conveyance  under  the  act,  or  the  order  of 

the  probate  court :  and  second,  the  deed  was  not  in  pursuance  of 

the  authority  derived  from  the  act,  or  the  authority  derived  from 

the  act  and  the  order  of  the  probate  court  in  connection. 

The  defendants  standing  in  the  place  of  the  heirs,  it  is  conten- 
ded the  deed  cannot  operate  as  a  conveyance  under  the  special 
act  of  the  legislature* 

I.  The  act)  so  far  as  it  conferred  an  authority  to  convey  the  re- 
al estate,  is  unconstitutional.  The  legislature  have  no  constitution- 
al power  to  pass  a  special  act  canferring  upon  one  citizen  a  priv*- 
ilege  not  applicable  toothers  in  like  circumstances — retrospective 
in  its  operation,  and  taking  away  a  vested  right,  or  exercising 
power  belonging  to  the  judiciary*  These  principles  not  only  grow 
out  of  the  letter  and  spirit  of  the  Constitution,  but  are  founded  in 
the  very  nature  of  our  government.  They  have  been  thoroughly 
examined  and  adopted  by  the  court,and  are  placed  far  beyond  the 
need  of  argument  in  their  support.  Bates  vs.  Kimball,  2  Chip* 
Aep.ll.—Ward  vs.  Barnard,  1  Jlik.  Rep.  121.— Staniford 
vs.  Barry,  1  Aik.  314»-^Dttpy  vs.  fVickmre,  1  ChipJtep.  237.— 
Starr  vs.  Robinson,!  CMp.Rep.2bl. 

To  apply  these  principles  to  the  case  in  hand,  it  is  contended, 
the  passage  of  the  act  under  consideration  was  making  a  new  and 
different  rule  for  the  settlement  of  an  individual  intestate  estate. 
The  general  laws  are  suspended,so  far  as  this  estate  is  concerned, 
and  certain  privileges  are  extended  to  the  administrators  and  cred- 
itors not  to  be  enjoyed  by  other  administrators  and  creditors. 

The  act  was  wholly  retrospective  in  its  operation.  It  is  made  to 
relate  to  transactions  already  past.  Jonathan  Parker  was  dead, 
and  the  act  was  passed  to  effect  a  settlement  of  his  estate. 

The  effect  of  the  act  was  to  take  away  vested  rights.  An 
individual  dying  intestate,  his  real  estate,  by  our  general 
law  of  descent,  becomes  vested  in  his  heirs.  This  is  a 
settled  principle,  and  cannot  be  disputed. — 1  Aik.  Rep.  94. — 1 
Swift  Dig.  444. — 4  Day.  Rep.  214. — If  it  is  wanted  for  the 
payment  of  debts,  it  may  be  sold  by  order  of  the  probate  court. 
Until  such  order  and  sale  the  tide  is  in  the  heirs,  and  is  acquired 
by  the  death  of  the  owner,  and  not  by  any  subsequent  proceed- 
ings in  the  probate  court.  A  division  of  tho  real  estate  among 
the  heirs,  in  pursuance  of  an  order  of  the  probate  court,  has  only 
the  effect  to  give  the  heirs  the  possession  of  it,and  in  severalty.  It  is, 
therefore,  perfectly  obvious  the  act,  so  far  as  it  authorized  a  con- 
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veyance  of  the  real  estate,  was  an  unconstitutional  interference   J^*£^D' 
with  vested  rights.    In  the  case    Ward  vs.  Barnard,  the  Court      1829.  ' 
say,  "  A  right,  by  the  standing  law  of  the  state,  was  vested  in  the  ""iCangdon 
"  creditor,  and  no  especial  act  of  the  legislature  can  take  it  from  Str0nget«i. 
"  him."    And  in  the  cases,  Stamford  vs.  Barry  and  Bates  vs. 
Kimball,  language  to  the  same  effect  is  used.      By  the  standing 
law  of  the  state  the  title  to  the  real  estate  was  vested  in  the 
heirs,  and  it  cannot  be  taken  away  by  a  special  act  of  the  legislature. 
A  tide  by  descent  is  beyond  the  controul  of  special  legislative  in- 
terference, as  much  as  a  title  by  purchase*      In  the  latter  case  a 
tide  by  possession,  or  set  off  on  an  execution,  accrues  by  operation 
of  law. 

Unless  some  special  reasons  can  be  shown  to  take  the  case  of 
a  vested  right  by  descent  out  of  the  general  rule,  as  adopted  by 
this  Court,  the  act  is  unconstitutional  as  destroying  vested  rights. 
The  plaintiff  contends  that  the  real,  estate,  by  the  act,  was  to  be 
conveyed  to  the  creditors  in  payment  of  their  debts ;  that  the  real 
estate  vests  in  the  heirs,  subject  to  the  payment  of  the  debts  of 
creditors,  and  that  the  act  only  alters  the  remedy.  To  this  it  is 
answered : 

1.  The  constitution  declares— that  every  citizen  ought  to  find 
a  certain  remedy  by  having  recourse  to  the  laws,  &c. ;  and  that 
he  ought  to  obtain  right  and  justice  conformably  to  the  laws.  By 
an  order  of  the  probate  court,  the  real  estate  may  be  applied  in 
payment  of  debts.  A  certain  remedy  is  here  provided,  and  it 
must  be  pursued.  It  is  not  within  the  power  of  the  legislature  to 
alter  it. — Ward  vs.  Barnard,  1  Aik.  Rep.  128. — As  against  the 
creditors,  the  power  contended  for  could  not  be  exercised,  and 
for  the  same  reason  it  cannot  as  against  the  heinu  The  remedy 
given  to  the  creditors,  under  the  general  laws,  is  in  the  nature  of  an 
adversary  proceeding.  Notice  is  required  to  be  given,  and  oth- 
er steps  taken  to  protect  the  rights  of  the  heirs. 

2.  The  act  in  varying  the  remedy  makes  the  real  estate  the 
primary  fund  for  the  payment  of  debts.  The  administrator  is 
empowered  to  pay  all  the  creditors  out  of  the  real  estate.  There 
was  personal  estate  to  a  large  amount,  and  it  does  not  appear  from 
the  case  it  had  been  applied.  Besides,  it  does  not  appearthe  pro- 
bate court,  before  the  passage  of  the  act,  had  granted  licence  to 
sell  real  estate  to  a  certain  amount,  and  this,  with  the  personal  es- 
tate, after  deducting  the  widow's  share,  was  more  than  sufficient 
to  pay  all  the  debts.  It  was  not,  therefore,  within  the  power  of 
the  probate  court  to  make  an  order  affecting  the  title  of  the  heirs. 
Much  less  could  the  legislature  do  it  under  such  circumstances. 

3.  The  heirs  may  prevent  the  real  estate  being  taken  from  them 
by  giving  bonds  to  pay  the  debts.    (Probate  act,  1797,  sec.  49.) 
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ivfo^f'  ^  **  legislature  can  deprive  the  heirs  of  this  right,  it  can  of  any 

1839.  '  other  right  accruing  under  the  general  laws. 
Langdon  4*  The  creditor  is  only  entitled  to  his  debt  out  of  the  real  estate ; 
Strong  etaL  **"*  ky  the  remedy  given  in  the  act,  he  receives  his  debt  and 
twenty  five  per  cent,  in  addition.  Could  the  legislature,  by  a 
special  act  altering  the  remedy,  compel  the  creditor  to  take  land 
in  payment  of  his  debt,  and  that  too  at  twenty  five  per  cent,  more 
than  its  value,  or  compel  the  creditor  to  deduct  twenty-five  per 
cent  from  his  debts? 

5.  By  the  bond  of  administration  the  administrators  became 
bound  with  sureties  to  administer  according  to  law.  The  moment 
the  bond  was  executed,  the  heirs  became  interested  in  it,  and  had 
a  right  to  resort  to  it  in  case  of  maladministration.  The  remedy 
prescribed  in  the  act  authorizes  one  of  the  administrators  to  finish 
the  settlement  of  the  estate,  so  far  as  the  claims  of  creditors  are 
concerned.  The  heirs,  in  case  of  maladministration,  would  have 
no  remedy  on  the  bond,  and  must  rely  wholly  upon  the  personal 
responsibility  of  the  administrator  authorize  d  to  act.  The  other 
administrator  and  sureties  would  not  be  liable.  In  addition  to 
this,  the  heirs  could  not  call  the  administrators  tp  account 
before  the  probate  court.  The  legislature  had  taken  the  bu- 
siness into  their  own  hands,  and  the  administrator  stood  account- 
able to  the  legislature,  or  the  other  courts.  Thus,  it  is  contend- 
ed, the  legislature  could  not  alter  the  remedy,  and  that*  in  so  do- 
ing, the  heirs  were  deprived  of  several  valuable  rights  vested  un- 
der the  general  laws. 

The  act  was  in  violation  of  the  rights  of  Rujus  Parker •,  the  oth- 
er administrator.  It  was  taking  from  him  the  right  of  administra- 
tion. The  act  also  enabled  the  administrator  to  prefer  one  cred- 
itor to  another. 

The  plaintiff  also  contends — That  in  certain  cases  of  necessity, 
a  special  act  conferring  a  mere  naked  authority,  or  a  benefit  to  the 
individual  interested,  is  not  exceptionable  as  taking  away  vested 
rights,  and  that  the  case  before  the  Court  is  a  case  of  this  descrip- 
tion.   To  this  it  is  answered : 

1.  The  argument,  ex  necessitate,  has  been  examined  by  this 
Court  and  rejected,  so  far,  at  least,  as  is  applicable  to  the  case  un- 
der consideration.  The  argument  is  founded  in  a  supposed  ig- 
norance or  incapacity  in  the  legislature  to  foresee,  and  provide 
for,  all  the  individual  cases.  The  principle  established  is,  that  the 
legislature  cannot  by  implication  derive  authority  to  take  away  vested 
rights,  on  account  of  the  "  narrowness  or  paucity  of  the  laws,"  upon 
a  subject  in  relation  to  which  general  laws  have  been  passed. 
Now  this  is  precisely  the  case  before  the  Court,  if  any  necessity 
,  existed,  which  is  not  admitted. 
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^.  The  additional  circuihstance,  that  the  act  confers  a  merb   |j£^; 
naked  authority  not  cbupled  with  an  interest,  is  the  strangest      13~^_ 
rule  ever  contended  for  to  test  the  constitutionality  of  an  act  of  Tangdoh 
the  legislature.    The  cases  referred  to,  in  illustration  of  the  priff-  g^g  *  at. 
ciple,  are,  where  a  sheriff  or  collector  dies  after  the  commence- 
ment and  before  the  completion  of  an  official  duty  in  relation  to 
the  right  ef  property.    The  general  laws  provide  for  these  case* 
by  the  appointment  of  a  new  sheriff  or  collector  ;  and  if  the  busi- 
ness cannot  be  resumed  where  left  (the  rule  here  applies)  the  le- 
gislature taust  provide  for  it  by  general  laws.     This  has  been 
clone  in  relation  to  the  collector,  (stat.  1828,  p  B.)      The  •fact 
stated  in  the  act  that  Rufus  Parker  was  in  the   military  service 
{it  is  only  necessary  to  observe  in  this  fart  of  the  case)  may  be 
^disposed  of  in  die  same  way.     Besides,  the  cases  are  not  similar 
-and  the  one  does  not  determine  the  other- 

3.  That  an  act  confers  a  benefit  has  nothing  to  do  with  the 
question  whether  it  is,  or  is  not,  constitutional.  The  case  of  the  in* 
fant  or  lunatick,  referred  to  by  the  plaintiff's  counsel,  is  at  least  of  a 
very  doubtful  character*  The  case  decided  in  Massachusetts^ 
Rice  vs.  Peirkman,  (16  Mass.  Rep*  826)  is  a  glaring  instance  of 
judicial  ingenuity  to  confer  upon  the  legislature  of  that  state  powet 
not  clearly  delegated  in  the  constitution. 

4.  To  make  the  exceptioncontended  for  wouldprostrate  the  rules 
established  by  the  Court  to  test  a  legislative  act  How  is  the  fact 
that  the  act  was  necessary  and  beneficial  to  be  ascertained  ?  Is  the 
act  itself  conclusive?  If  so,  the  right  of  property  is  within  the 
controul  of  the  legislature,  and  the  rales,  so  far  as  they  relate 
to  vested  rights,  are  rendered  useless.  If  the  act  is  not 
conclusive,  then  there  4s  a  question  of  fact  to  be  settled — was,  or 
was  not,  the  act  necessary  and  beneficial  ?  This,  of  course,  would  be 
tried  by  a  court  and  jury,  as  a  mixed  question  of  law  and  fact. 
The  result  would  be,  the  legislature  would  haw  an  absolute  con- 
troul over  the  right  of  property,  or  a  discretionary  power,  and  that 
discretion  too  subject  to  trial  by  court  and  jury.  A  principle 
eo  absurd  ought  not  to  have,  cannot  have,the  sanction  of  this  Court. 

If  the  legislature  have  the  power  of  conferring  upon  individual* 
exclusive  rights  and  privileges,  it  must  be  confined  to  three  classes 
of  cases.  1.  When  the  state  is  sole  owner  of  the  right,  as  an  act 
authorizing  the  treasurer  to  deed  lands,  granting  money,  or  remit- 
ting debts  belonging  to  the  State.  2.  Where  the  individual,  on 
whom  the  right  is  conferred,  is  solely  interested  in  the  right,  as 
an  act  altering  narae$,restoring  to  legal  privileges,  or  authorizing  at 
tens,  societies  and  corporations  to  purchase  and  hold  lands. 
3.  Where  the  individual  and  the  whole  community  are  jointly  in* 
terested  iq  the  right ;  and  here,  by  an  express  provision  in  the 

FF 
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Rg™£"i  constitution,  the  rights  of  individuals  must  yield..    Such  ts  road*, 
*«»>      bridges,  ferries,   wharves,    and  taxes  on  towns  and  counties. 
Ungdcw        The  act,  in  giving  license  to  convey  the  real  estate,  possesses 
Strong  et  a).  anot^er  fcature  which  renders  it  equally  exceptionable.  It  was  not 
only  taking  the  title  from  the  heirs,  and  giving  it  to  another,  but  it  was 
giving  it  in  payment  of  a  debt,  without  a  hearing.  It  was  settling  a 
claim  or  demand  between  party  and  party.  .  It  was  the  exercise 
of  power  belonging  to  the  judiciary  ;   and  let  it  be  remembered, 
no  exception  can  here  be  made  on  the  ground  of  necessity.    An 
express  provision  in  the  constitution,  as  decided  by  this  court,  for- 
bids it :  this  too  will  clearly  distinguish  the  case  before  the  court 
from  that  of  the  infant  or  lunatick. 

[Mr.  Smith  here  argued  at  length  to  show  that  the  powers  be- 
longing to  the  probate  court  are  judicial,  and  that  the  act  in  ques- 
tion was  the  exercise  of  probate  powers — That  it  was  also  exer- 
cising powers  belonging  to  the  other  courts,  and  that  whatever  is 
constitutionally  within  the  province  of  the  courts  is  not  constitu- 
tionally within  the  province  of  the  legislature.]! 

II.  The  case  thus  far  has  been  examined  as  to  what  took  place 
between  the  legislature  and  administrator ;  and  we  are  now  to 
examine  the  proceedings  of  the  administrator  and  plaintiff,  under 
the  act.  Going  upon  the  ground  of  a  supposed  authority  confer- 
red by  the  legislature  to  convey  the  real  estate,  it  will  be  found  the 
title  of  the  heirs  is  not  in  the  plaintiff. 

1.  From  the  deed  itself  it  does  not  appear  the  pretended  au- 
thority was  pursued,  or  even  attempted  to  be  executed.  The. 
deed,  according  to  its  common  and  legal  import,  is  the  individual 
deed  of  the  grantor,  and  not  a  conveyance  under  the  authority.  In 
examining  the  deed  by  itself,the  Court,  it  is  believed,  must  come  to 
such  a  conclusion.  The  grantor  signs  and  seals  the  deed  with  his 
individual  name  and  seal— covenants  with  the  grantee  he  is  seized 
of  the  premises,  and  will  warrant  and  defend  them  against  all  claims 
fe  demands.  The  lands  are  not  described  as  a  part  of  the  estate  of 
Jonathan  Parker  t  but  are  conveyed  as  the  estate  of  the  grantor. 
The  expression  in  the  fore  part  of  the  deed,  "  in  pursuance  of  an 
act  of  the  legislature'9,  be.  not  specifying  what  it  related  to,  or  for 
what  purpose  it  was  passed,  must  be  construed  to  have  reference 
to  the  grantor  or  grantee.  Taking  the  whole  deed  together,  this 
would  be  the  conclusion  of  every  mind,  without  hunting  over  the 
several  acts  of  the  legislature.  The  addition  of  administrator  to 
Che  name  of  the  grantor  is  to  be  regarded  as  descriptio persona. — 
I  Swift's  Dig.  330.— 6  JE<w*,  1 10.— 1  Wash.  Rep.  199.— 9 
Johns.  Rep.  335. 
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The  deed  cannot  be  aided  by  a  production  of  the  act,  acconi-    &£%££* 
ptaied  with  the  averment  of  the  grantee  that  the  premises  belong-       18a9* 
«d  to  the  estate  of  Jonathan  Parker,  and  that  the  deed  was  exe-    Ungdoo 
coted  under  the  authority.    It  is  a  general  principle  in  the  case  of  Strong'otd. 
bOls  and  promissory  notes,  where  a  person  acts  as  agent  for  an- 
other, the  character  in  which  he  acts  must  appear  on  the  face  of  the 
obligation,  or  the  act  is  the  act  of  the  agent,  and  not  the  act  of  the 
principal.— Ham.  Pat.  59-33,— Stackpole  vs.  Arnold,  1 1  Mats. 
Rep.  27. 

If  a  person  hte  power  by  virtue  of  a  letter  of  attorney  to  convey 
lands,  he  must  do  h  in  the  name  and  style  of  the  principal,  and  not 
in  his  own  name.  By  the  letter  of  attorney  he  acquires  no  title 
to  the  lands  to  be  conveyed  ;  and  if  it  appear  on  the  face  of  the 
deed  no  title  but  his  own  was  contemplated,  the  deed  is  inopera- 
tive. The  principle  has  long  been  settled  that  if  the  authority  ful- 
ly appears  on  the  face  of  the  deed,  and  the  attorney  acts  in  his  own 
name,  the  deed  is  void,  and  it  must  be  clearly  so,  if  there  is  no  ap- 
pearance of  acting  in  pursuance  of  the  authority.  Combs1  case,  9 
Co.  76.— JVUks  vs.  Buck,  2  East,  \42.—Frontin  vs.  Small,  2 
Stra.  705.— Elwdl  vs.  Shaw,  16  Mass.  Rep.  42. — 4  Bac.  Abr. 
140,  Leases  and  Terms  for  years,  7,8.  I,  10.--1  Sivift's  Dig. 
320.  In  the  case  Parker  vs.  Rett,  1  Ld.  Raym.  658,  there  is  a 
dictum  that  an  attorney  may  act  in  his  own  name  without  reciting 
his  authority.  The  expression  is  made  in  reference  to  acts  in  pa- 
role, and  cannot  be  applied  to  the  execution  of  deeds.  Comb's 
case  has  never  been  shaken  at  common  law.  The  principle  must 
be  the  same,  whether  the  authority  is  derived  from  individuals  or 
the  law.  In  the  latter  case,  the  authority  gives  no  interest  or  es- 
tate in  the  lands*  If  the  deed  on  its  face  conveys  only  the  title  of 
the  signer,  it  must  be  equally  inoperative.  It  is  not  claimed  the 
authority  must  be  formally  recited  at  full  length,  or  that  the  indi- 
vidual authorized  cannot  act  in  his  own  name.  The  principle  con- 
tended for  is,  that  the  plaintiff's  deed  should  have  described  the 
lards  as  belonging  to  the  estate  of  Jonathan  Parker,  with  proper 
covenants.  The  authority  ought  to  appear  distinctly  on  the  face 
of  the  deed,  and  it  might  be  added,  (though  not  necessary)  it  ought 
there  to  appear  the  act  done  is  warranted  by  the  authority.  It  is 
true,  the  plaintiff  has  brought  before  the  court  an  act  of  a  similar 
date  with  the  one  mentioned  in  the  deed ;  but  we  have  nothing  to 
show  us  the  deed  was  given  in  pursuance  of  the  authority  but  the 
ipse  dictum  of  the  grantee,  and  that  too,  when  the  grantor,  on  the 
very  face  of  the  deed,  negates  the  acting  undter  the  authority,  by 
acting  in  his  own  right,  and  alleging  the  title  to  be  in  himself.  We 
cite  as  directly  in  point,  Fovoler  vs.  Shearer,  7  Mass.  Rep.  14. — 
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ROTt^D,   QfhwoU  vs.  Bigdotv,  6  Con.  Rep.  258.— As  to  tbe  forms  of 
1829.  '    conveyance  in  the  ease  of  executors  and  administrators,  see  % 


Lwgdon     Swift's  Big.  789—790. 

gtroogetaL  Evidence  aliunde  is  not  admissible  to  vary  or  add  to  the  term* 
of  the  <]eed.  To  allow  the  plaintiff's  deed  to  operate  by  the* 
Collateral  aid  referred  to,would  have  that  effeet^-1  PhiL  Ev.  424«r 
—3  Stark.  Ev.  1002; 

The  premises  are  conveyed  as  the  estate  of  the  grantor,  ancj 
the  averment  made  is,  that  they  were  not  so  conveyed,  but  under 
the  authority.  The  grantor  covenants  he  is  well  seized,  fee.,  and 
the  averment  made  is,  that  he  was  not. so  seized,  but  the  premises- 
belong  to  Jonathan  Parker's  estate.  The  common  law  is  very 
explicit  that  a  deed  shall  be  construed,  and  take  effect,  according, 
to  the  plain  import  of  the  terms  of  it.  To  give  effect  to  the 
deed  in  the  way  proposed  would  make  that  pass  without 
deed  which  the  common  law  appoints  shall  pass  only  by  deed. — 
The  statute,  having  in  view  the  same  object,  prescribes  that  a  deed 
shall  be  in  writing,  with  certain  other  formalities.  Where  a  stat- 
ute, for  reasons  of  policy,  requires  written  evidence,  to  admit  oral 
testimony  in  its  place  would  be  to  subvert  the  statote  itself.  Id 
such  case  written  evidence  can  never  be  superseded  in  whole  or 
part  by  parol  evidence.  Under  the  statute  of  frauds,  a  promisor 
to  pay  the  debt  of  another,  without  specifying  the  consideration, 
has  been  held  insufficient.— 2  Stark.  602. — Wame  vs.  Warlterf 
5  East.  10.^-Saunders  vs.  Wakefield,  4  Bar.  and  Mq].  595. — » 
In  reference  to  a  deed,  the  rulers  necessarily  more  strict  on  ac- 
count of  the  greater  importance  of  the  instrument.  The  letter 
and  spirit  of  the  statute  and  common  law,  in  prescribing  that  at 
deed  shall  be  in  writing,  are,  the  facts  must  there  appear  necessa- 
ry to  give  it  efficacy.  Where  is  the  fact  that  the  proceeding  in 
question  was  under  the  authority  ?  Where  is  the  fact  to  show  a 
stranger  the  least  intent  to  pursue  the  authority  ?  Where  is  the 
fact  that  the  premises  belonged  to  tbe  estate  of  Jonathan  Park-* 
er  ?  Where  is  the  fact  that  the  premises  were  appraised  ?  Are? 
these  facts  all  to  rest  in  the  "  slippery  memory"  of  man,  or  in  a 
few  scraps  of  paper,  to  which  the  deed  has  no  visible  reference, 
Subject  to  be  secreted  or  varied  as  interest  may  require  ?  Can 
the  plaintiff  by  a  production  of  the  act  call  upon  the  court  to  in- 
sert in  the  deed  the  relation  of  tbe  act  to  tbe  estate  of  Jonathan 
Parker  9  that  the  premise?  belonged  to  that  estate  ?  that  the 
premises  were  appraised  i  and  then,  with  a  dash  of  the  pen,  to 
strike  out  the  covenants  of  seizin  and  warranty,  and  introduce 
new  covenants  showing  title  in  Jonathan  Parker's  estate  ? 

2.  If  it  were  admitted  the  plaintiffs  deed  is  prima  facie    ef- 
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facto*!  on  the  face  of  it  to  convey  the  title  of  the  heirs,  there  still   5v£^; 
would  be  an  insuperable  difficulty  in  the  way  of  his  recovering,       1829.  * 
The.  aot  directs  the  lands  to  be  appraised  at  their  just  value  by    La^d<m     ' 
men  agreed  upon  between  the  administrator  and  creditor,  "wbkh  Stroi£'etaL 
being  done,"  (is  the  language  of  the  act)  the  administrator  is  em* 
powered  to  give  a  deed,  making  a  deduction*  of  twenty-five  per 
cent.    The  course  pursued  was,  after  making,  an  agreement  ap- 
pointing appraisers»  a  deed  in  the  first  instance,  without  an  ap- 
praisal, then  a  bond  from  the  plaintiff  to  the  administrator  to  re- 
deed  to  him  in  his  individual  capacity  the  overplus,  after ;  apprais- 
al to  be  had  at  some  future  day. — The  legislature  had  placed  the 
administrator  beyond  the  reach  of  the  courts,  and  it  would  seem, 
on  the  very  stating  of  the  proceedings,  that  he  and  the  plaintiff! 
are  throwing  aside  the  act,  treating  the  estate  as  their  own,  andr 
making  a  division.    The.  question  is  whether  this  course  of  pro- 
ceeding.is  a  legal  pursuance  of  the  authority*    It  is  a  general  prim- 
ciple  that  an  authority  must  be  stricdy  pursued,  and  a  departure 
from  it,  in  any  material  circumstance,  will  render  the  act  done  void* 
The  principle  will  only  be  examined  in  reference  to  the  transfer 
of  the  title  to  real  estate. . 

1,  The  proceeding  was  a  departure  from  the  mode  prescribed. 
The  general  law,  as  has  been  noticed,  prescribes  a  mode  of  con* 
veyanceto  the  owner,  and  it  must  be.  strictly  pursued*.  In  that 
case  a  seal,  although  it  may  seem  an  unmeaning,  ceremony,  is 
nevertheless  an  essential  requisite*  The:  owner  may  convey  his- 
lands  reserving  a  power,  and  feeling,  conscious  of  weakness^  or  to 
prevent  carelessness  and  imposition,  may  prescribe  a  form  to  him- 
self. The  owner  may  also  delegate  an  authority  to  a  third.persea  ■ 
to  convey  his. lands,  guarded  by  certain  forma  and  ceremonies* 
In  both  cases  the  form  must  be  stricdy  observed,  for  that  is  the 
intention  of  the  individual  from,  whom  the  power  emanates*  The 
maxim  here  applies  modus  et  conveniiovincuntlegem.—4? 
Cruise  Dig.  230.— Digges'  case,  I  Rep.  173— Dwner  vs^TSw- 
land,  2  i*.  Wms  .506,— flau*iwvs.  Kemp,  3  East,  410.— Dan* 
lington  vs.  Puttney,  Cdwp,  260.— Wright  vs.  Wakefield,  A 
Taunt.  213.— Rattle  vs.  Popham,  2  Stra.  &92. 

2.  The  act  is  very  explicit  that  the  lands  should  be  appraised 
before  die  deed  is  given.  In  this  particular  it  was  penned  with 
an  unusual  degree  of  call  Jon.  If  such  authority  can  be  executed 
in  such  manner,  it  may,  where  given  by  the  general,  law,  and 
the  executor,  administrator,  collector,  and  sheriff  may.  adopt  a 
similar  course  of  proceeding.  A  principle  lending  to  such  a  re* 
suit  cannot  be  admitted.  An  appraisal  was  a  condition  precedent 
to  the  conveyance.    The  deed  being  given  without-such  appraisal, 
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Rutland,  is  Void,  and  a  subsequent  appraisal  Will  not  cu re  it.    In  the  case 
1839.  '    of  an  authority  delegated  by  an  individual  requiring  the  consent, 
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approbation,  or  judgment,  of  three  persons,  the  rule  is  strict,  and 
8MaQtaL  an  execution  of  the  authority,  without  such  consent,  approbation 
and  judgment,  is  of  no  effect.  The  defect  cannot  be  cured  but 
by  a  new  execution  of  the  authority  and  w  toto.—4  Cruise's  Dig. 
2&3.—Hawkinson  vs.  Kemp,  and  Wright  vs.  Wakefield,ut  supra* 
Lease  and  power  of  attorney  to  make  livery  from  a  given  day,  and 
it  is  made  on  a  subsequent  day ;  or  on  condition,  and  it  is  made  ab- 
solutely in  both  cases,  the  livery  is  void. — 1  Bae.  Abr.  317, 
318,  Authority,  C— 3  Bac.  Abr.  166,   167,  Feoffment,  E. 

The  remaining  question  will  be  disposed  of  in  very  few  words. 
It  is  contended  that  if  the  legislature  had  not  power  to  authorize 
a  conveyance,  they  had  power  to  authorive  one  administrator  to 
give  a  deed  alone,  and  this  deed  is  good  under  an  order  of  the 
probate  court.  The  order  referred  to  is  the  order  of  1809,  grant- 
ing license  to  both  administrators  to  sell  at  private  sale,  or  pub- 
lic auction,  so  much  land  as  would  raise  nine  thousand  five  hun- 
dred dollars.  The  principle  is  settled  that  in  the  execution 
of  an  authority  or  trust  of  this  nature,  all  the  persons  appointed 
roust  join  in  the  execution  of  their  powers.  It  is  an  additional 
security  against  mistakes  and  frauds,  and  the  exercise  of  judgment 
is  required.  Townsend  vs.  Grey,  1  Chip.  Rep.  127. — 1  Bac* 
Abr.  319,  Authority,  C.—l  Bos.  Sf  Pull.  229.-8  Term,  454. 
-—2  East,  244. — In  reference  to  the  probate  order ,the  argument 
on  the  part  of  the  plaintiff  admits  this  principle,  and  further,  that 
in  this  instance  an  individual,  acting  under  the  law,  cannot  alter 
the  law.  Resort  is  therefore  had  to  the  special  act  of  the  legis- 
lature. To  show  the  application  of  kthe  argument  to  this  part  of 
the  case,  it  will  be  only  observed, 

1.  Where  administration  is  committed  to  two  or  more,  and  one 
dies,  removes  out  of  the  state,  neglects  or  refuses  to  act, the  judge 
of  probate  can  order  or  empower  the  acting  administrator  to  per* 
form  all  the  acts  appertaining  to  the  office.  Probate  act,  1797, 
sec.  40. — Until  such  an  order,  the  administrator  has  a  right  in  the 
administration,  and  the  heir  a  right  to  bis  judgment,  and  the  en- 
joyment of  the  real  estate.  How  does  the  act  in  the  particular 
now  under  consideration  vary  the  question  ?  Can  the  legislature 
have  the  power  in  the  one  case  and  not  in  the  other  ?   a 

2.  The  order  does  not  and  could  not  give  power  to  make  a  de- 
duction from  the  real  value  of  the  lands.  Resort  roust  here  be  had 
to  the  act,  upon  the  principle  the  legislature  may  take  away  a  part 
of  a  vested  right — may  exercise  a  part  of  a  judicial  power,  or  ta 
the  principle  that  an  individual  acting  under  the  law  cad  alter 
the  law. 
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3.  The  act  has  no  relation  to  the  order  of  the  probate  court,    ^SJJ^JJ* 
One  of  the  principles  adopted  in  the  construction  of  statutes  is f      **29. 
to  suppose  the  law  maker  present,  and  ask  the  question,  did  you  "Tangdon 
intend  to  comprehend  this  case  ?  Did  you  intend  to  authorize  strong*  ^ 
the  administrator  to  give  a  deed  under  the  order  df  the  probate 
court  ?  6  Bac.  Abr.  386.— Statutes  I,  6. 

The  proceedings  had  not  the  least  reference  to  the  order,  and 
this  the  whole  case  shows  conclusively*  A  non-execution  of  a 
power,  that  is,  where  nothing  is  done  in  relation  to  the  power,  cannot 
be  supplied  in  any  court.  1  Mad.  Ch.  b5,Tollettrs.  ZW/etf .— 2P. 
Wms.  490.  The  order  of  the  probate  court  was  a  boon  which  the 
plaintiff  might  have  enjoyed  in  connexion  with  other  creditors, 
and  which  might  have  been  executed  at  his  request  under  the 
general  law.  By  seeking  special  legislative  favors  not  common 
to  all,  he  has  wholly  lost  the  benefit  of  it,  and  cannot  complain* 
Special  legislation  his  claim  of  title  points  to,  and  special  legislation, 
if  any,  must  be  its  shield.  The  deed,  therefore,  cannot  either 
operate  as  a  conveyance  of  the  title  to  the  premises  under  the  act, 
or  the  order  of  the  probate  court.  This,  it  is  supposed,  must  end 
the  case.  How  the  title  would  be  viewed  in  equity,  we  are  not 
here  put  upon  the  inquiry.  The  plaintiff  has  brought  his  action  at 
law,  and  at  law  he  must  stand  or  fall.  It  is  believed  the  plaintiff 
will  be  troubled  to  find  a  precedent  in  chancery  to  cure  the  pro- 
ceedings under  the  act,  and  then  to  give  validity  to  the  act  itself. 

Williams,  contra. — The  plaintiff  contends,  1.  That  the  act  of 
October,  1812,  was  rendered  necessary  by  the  peculiar  situation 
of  the  estate  of  Parker,  in  consequence  of  the  judgment  of  the 
circuit  court  and  the  decree  of  the  court  of  probate. 

2.  That  it  was  clearly  within  the  constitutional  power  of  the 
legislature  to  pass  such  act,  and  that  the  act  has  been  substantial- 
ly pursued. 

3.  That  the  defendant,  Strong,  is  not  at  liberty  to  contest  the 
validity  of  the  deed  to  plaintiff. 

I.  The  first  position  will  appear  from  the  following  considera- 
tions. 

1.  The  judgment  of  the  circuit  court,  in  Oct.  1810,  treats  the 
estate  as  a  solvent  estate.  The  representation  of  the  insolvency 
not  having  been  shewn  to  the  court,  judgment  was  rendered  a- 
gainst  the  estate  of  the  intestate.  This  judgment  created  a  Ken 
on  all  the  real  estate  of  Parker,  at  the  time  of  his  decease,  which 
could  not  be  divested  by  any  conveyance,  either  of  the  heirs  or 
administrators.  This  dictum  is  fully  recognised  in  3  Mass.  Rep. 
523,  Gore  i$.  Brazier*— 7  Wheat.  Rep.  90,  Record  vs.  Williams. 
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Rm**D,       2.  The  order  of  judgment  affirmed  in  February,  1612,  and  al- 
1829. '    bo  the  jadgmentofthe  circuit  court,  subjected  the  pertohand  prop- 
L^^j^n   arty  of  the  administrator  to  be  taken  for  the  debts  of  Parker. 
m     «*    .      3.  While  the  tie*  aforementioned  existed,  the  administrators. 

Strong  ot&L 

if  they  were  both  present  and  acting,  could  make  no  sale  or  con- 
veyance to  raise  money  for  the  payment  of  the  debts  to  redeem 
themselves  from  imprisonment ;  and  it  wfcg  at  least  doubtful 
whether  the  court  of  probate  could  have  authorized  Flaggy  thfe 
other  administrator,  to  proceed  alone.  (Old  probate  act,  sec.  40, 
compared  with  sec  37.  J  And  if  the  court  of  probate  could  have 
so  authorised  Flaggy  it  could  not  have  been  more  beneficial  to 
the  estate  than  the  course  directed  by  the  act ;  inasmuch  as  the 
net  contained  a  restriction  upon  the  power  which  administrators 
usually  have  by  an  order  of  sale. 

II.  But,  upon  the  second  point  it  is  contended  that  the  act  in 
question  was  within  the  constitutional  power  of  the  legislature  to 
pass. 

The  legislative  power  is  the  sovereign  power.  All  legal  and  po- 
litical writers  agree  in  this  definition  of  the  legislative  power.  It 
may,  as  in  the  United  States,  be  restrained  by  a  written  constitu- 
tion ;  but  whatever  it  enacts  is  the  law  of  the  land,  unless  it  vio- 
late the  provisions  of  the  constitution. — 1  Black.  Com.  46,47. — 
4  Dall.  19,-3  Datt.  398. — Among  the  enumerated  powers  of 
parliament  we  find  in  5  Comyn's  Digest,  265,  the  following  :— 
"  Parliament  may  enable  a  sale  or  settlement  of  lands  not  practi- 
cable by  the  rules  of  law,  as  it  may  enable  an  infant  to  make  a  sale 
for  the  discharge  of  debts,  be.  So  it  may  enable  a  luna- 
tic to  make  a  sale,  lease,9'  fee.  It  may  (because  it  always  has, 
without  being  questioned,)  vary  the  mode  in  which  a  remedy  may 
be  pursued.  Actions,  which  at  one  time  are  to  be  prosecuted  be- 
fore one  jurisdiction,  may,  at  another,  have  to  be  pursued  before 
another  tribunal.  Property  may  at  one  time  be  liable  to  execu- 
tion, and  at  another  time  not.  (See  various  acts  exempting  prop- 
ertyfrom  execution.)  It  may,  at  one  time,  be  directed  to  be  taken 
at  an  appraised  value ;  at  another,  by  sale  at  public  auction. 
And  the  remedy  by  imprisonment  may  be  entirely  abolished. — 
2  Kenfs  Com.  326. — Sturgesvs.  Crouminshield,4  Wheat.  122. 
—1  Kent.  Com.  394. — Laws  also  may  be  retrospective;  and  ev- 
ery act  of  parliament  is  so. — 1  Plowden,  79, — 1  Kent,  427. — 4 
Con.  209,  Ooshen  vs.  Stonington. — In  the  known  distinction  be- 
tween public  and  private  statutes,  we  find  that  laws  may  be  pass- 
ed which  act  only  on  individuals. — 1  Kent,  429-30.  It  will  be 
found  that  the  right  of  the  legislature  to  pass  private  acts  or  stat- 
utes has  never  been  questioned,  although  different  rules  may  be 
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observed  in  relation  to  their  construction,  and  the  manner  of  taking    *2J£J?' 
notice  or  advantage  of  them,  and  their  effect  when  passed. — 2       1829. 
Black.  Com.  344.— 3  Wilson's  Works.— Jeferson's  Notes,  174.    i^don 
— 8  John.   406,   Cathn  vs.  Jackson.— 12  Wheat.  378,  382,  8uo^u^i 
Mason  vs.  flaZe. — 12  Wheat.  128,  Williams  vs.  Mmce.— We 
•believe,  then,  it  may  be  safely  affirmed  that,  whenever  the  legis- 
lature, or  sovereign  power,  in  any  acts,  attempt  to  regulate  the 
•conduct  of  its  citizens  by  laws  operating   upon   the  whole  or 
part,  and  whenever  they  prescribe  rules  to  govern  the  conduct -of 
-  the  citizens  in  general,  of  particular  bodies,  or  -of  individuals,  it  is 
in  the  legitimate  exercise  of  legislative  power,  and  their  acts,  or 
the  rules  by  them  prescribed,  cease  to  be  laws,  only  when  they 
violate  the  fundamental  laws  or  the  written  constitution,  where 
there  is  one. 

Trying  the  act  in  question  by  these  principles,  it  will  be  found 
that  the  real  estate  of  every  person  deceased,  as  well  as  his  per- 
sonal estate,  is  chargeable  with  his  debts ;  (old  probate  act,  sec. 
SO)  that  the  administrators  may  be  authorized  to  make  sale  of  the 
real  estate ;  (sec.  54, 49 J  that  they  are  accountable  for  the  per- 
gonal estate  at  the  inventory,  unless  they  obtain  leave  to  sell  the 
same  at  public  auction;  (sec+AI)  but  that  they  are  unrestricted  in 
^disposing  of  the  real  estate,  except  by  the  oath  prescribed  in  the 
49th  sect.— 2  P.  Wms.  148,  Ewer  vs.  Corbet.— I  Atkins,  463. 

The  administrators,  by  the  order  of  sale  of  May,  1809,  could 
have  disposed  of  the  real  estate  of  the  deceased  for  such  price  as 
they  thought  proper.  The  act  in  question  enabled  one  of  the 
administrators  to  make  the  conveyance,  restraining  him  to  sell  on- 
ly for  the  payment  of  debts,  and  extending  his  discretionary  pow- 
-er  to  sell  at  no  greater  discount  from  the  appraised  value  than  25 
per  cent.  J  and  it  is  apprehended  that  either  a  general  act  author^ 
izing  a  similar  proceeding  in  all  cases,  or  a  private  act  authoriz- 
ing it  in  a  particular  case,  would  be  valid. 

Laws  of  a  similar  import  not  only  have  always  been  passed  by 
the  legislature  of  this  and  other  states,  but  have  been  expressly 
recognized  to  be  valid. — 8  Mass.  Rep.  468,  Walter  vs.  Bacon 
*t  al.—9  Mass.  Rep.  151,  Patterson  vs.  Philbrook. — Id.  361, 
Locke  vs.  Dane. — 2  John.  Ch.  Rep.  172,  Mann  vs.  Sugdane* 
—16  Mass.  326. 

It  is  also  believed  from  the  observations  already  made,  that  this 
isclearly  a  legislative  act.  It  cannot  be  a  judicial  act.  The  clause 
in  the  constitution  declaring  that  the  legislative,  executive,  and 
judiciary  departments  shall  be  separate,  &c.  (chap.  2,  sec.  6)  ob- 
viously refers  to  the  judicial  power  which  is  exercised  in  the  or- 
dinary courts  of  common  la  w,in  controversies  between  man  and  man, 

GO 
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Jg££?;   and  the  government  and  the  individual.    By  counts  of  justice  ami 
asas.  '    the  judjeial  power,  are  usually  intended  tribunals  established  to 
LaogUon    determine  disputes  between  citizens,  and  the  power  of  delivering 
£t»cfig'et*L  tlie  'w  ^sing  in  those  disputes,  applicable  to  the  cases. — Vat- 
tely  136,  163. — 1  Adams'  defence  of  the  American  Constitu- 
tions, I  53. — The  setdementof  estates,  it  is  .apprehended,  is  no  part 
of  the  judicial  power.    The  collecting  and  distributing  .of  estates 
-     in  England  or igmMy  belonged  to  the  king.— 2  Kent,  332. — It 
was  then  transferred  to  the  papal  cJergj  who  abused  the  trust : 
it  is  now  .exercised  by  the  bishop  .or  arch  bishop  in  the  courts  ec- 
clesiastical.   In  this  country  it  is  exercised  by  tribunals  called,  in 
some  states,  surrogates;  in  others,  orphan  courts;  and  in  oth- 
ers, probate  courts  ;  and  though  in  this  state  the  courts  of  com- 
mon law  have,  by  statute,  an  appellate  jurisdiction  of  questions  in 
relation  to  the  settlement  of  estates,  yet  it  is  apprehended  that 
this  does  not  make  those  courts  a  part  of  the  judiciary  depart- 
ment. 

But  it  is  further  contended,  that  the  power  to  authorize,  admin- 
istrators to  make  sale  of  the  real  estate  of  their  intestate  is  in,  no- 
way a  judicial  power.  It  is  not  always  exercised  by  the  couj&s 
which  are  intrusted  with  the  regulation  and  settlement  of  est^i( j> 
In  some  states  it  is  exercised  by  the  court  of  common  pleas,  and 
in  some  it  is  not  permitted.  In  England  the  administrators  have 
nothing  to  do  with  the  real  estate ;  it  descends  to  the  heirs,  and 
comes  with  a  personal  liability  on  the  heirs  for  the  specialty 
debts,  &c.  And  further,  the  power  which  is  contended  for  in 
this  case  is  not  one  which  has  been  delegated  to  the  probate  courts  r 
but  this  act  makes  provision  in  a  case. not  foreseen,  and  where,  un- 
less they  have  the  power,  both  the  creditors,  and  the  administrators, 
and  their  bondsmen,,  would  have  been  gready  injured. 

The  noxt  inquiry  will  be  whether  it  impairs  or  affects  the  right* 
of  any  others  ?  Here  it  may  he  observed,  .that  if  the  legislature 
have  the  constitutional  power  to  pass  soch  an  act^io  person  can  have 
any  right  in  derogation  of  this  power.  The  acts  or  laws  of  legis- 
latures, both  general  and  private,  do  frequently  affect  or  impair 
the  rights  of  others.  Instance,  the  laws  changing  the  remedy,  al- 
tering the  jurisdiction  .of  courts,  be. ;  and  it  is  not  readily  seen 
that  there  is  any  difference  in  this  respect  between  public  mid  pri- 
vate acts.  Did  this  act  in  any  way  impair  or  affect  the  rights  of 
any  others  ? 

1 .  It  affected  no  rights  of  the  creditors ;  their  remedy  (except 
Prior  and  Ludlow)  was  against  the  administrators  and  their 
tends,  because  the  order  of  payment  was  not  complied  with. 

2.  It  affects  no  rights  of  the  heirs.    They  have  no  dai*  uati 
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tbe  debts  are  paid  ;  and  then  only  to  the  surplus  after  payment  of  *^£££' 
debts.    And  from  tbe  different  orders  of  sale  to  which  tbe  heirs      i«w. 


have  consented,  and  more  especially  from  the  last  order,  and  tbe  Longdon 
proceedings  under  it/including  tbe  deed  from  the  administrators  to  st,on™;t  «k 
Strong,  tbe  defendant,  of  the  21st  May,  1824,  the  whole  estate 
was  disposed  of  for  the  payment  of  debts,  and  nothing  left  for  the 
heirs  ;  Strong,  tbe  defendant,  at  that  time  representing  all  tbe 
heirs,  and  being  tbe  purchaser,  and  consenting  to  tbe  order.  But 
if  it  were  otherwise,  it  is  apprehended  the  heirs  can  have  no 
other  remedy  except  upon  the  administrators1  bond. 

3.  Did  it  aflfectthe  rights  of  Rufus  Parker,  the  other  adminis- 
trator? 1.  As  administrator,  he  had  no  interest  in  tbe  real  es- 
tate :  be  had  simply  an  authority  to  dispose  of  it,  subject  to  tbe  lien 
of  Prior  and  Ludlow.  2.  By  bis  own  act  he  had  placed  himself 
under  a  temporary  incapacity  to  perform  tbe  duties  of  administra- 
tor. 3.  By  his  deed  to  Flagg  and  Parker  he  had  conveyed  to 
them  all  his  right  to  the  estate,  and  of,  course^  could  not  be  con* 
sidered  as  a  stranger  to  the  act  of  1812.  4.  He  does  not  con- 
test the  validity  of  the  act,  but  must  be  considered  as  acquiescing 
therein ;  and  it  appears  to  have  been  made  for  his  benefit. — 12 
j   .n.  122.— Co.  Lit.  19,  b. 

Another  question  may  arise,  whether  the  act  has  been  substan- 
tially complied  with  ?  It  is  believed  that  die  construction  of  this 
or  any  other  act,  which  is  to  transfer  an  estate,for  a  full  equivalent 
in  value,shoold  be  favorable  to  the  grantee.  A  full  consideration 
has  been  paid,  and  that  has  gone  for  the  benefit  of  tbe  estate; 
The  intentions  of  the  legislature  (which  must  always  be  regarded 
in  tbe  construction  of  statutes,  (1  Kent's  Com.  437)  were  to 
enable  Flagg  to  coaVey  lands  in  satisfaction  of  the  debts,  at  a  dis- 
cbunt of  25  per  cent*  from  their  appraised  value.  Great  care 
Seems  to  have  been  taken  to  comply  with  this  condition.  Tbe 
stipulation  in  the  agreement  that  the  lands  should  be  received  on  the 
judgment  against  them — the  deed  specifying  that  the  conveyance 
was  to  the  plaintiff  as  agent  for  Prior  and  Ludlow — the  bond 
executed  at  the  same  time  by  plaintiff,  and  the  after  appraisal,  by 
which  it  will  appear  that  there  was  no  excess,  but,  on  the  contrary, 
enough  to  pay  the  executions.  The  act,  then,  was  pursued  in 
every  essential  particular. 

Ill  Can  the  defendant,  Strong,  contest  the  validity  of  this  con* 
veyance  ?  It  may  be  questioned  whether  his  deed  from  the  admin- 
istrators, executed  in  May,  1824, was  a  valid  deed;  &  we  deny  that 
administrators,  as  such,  can  make  such  a  general  sale  and  con- 
veyance.— IS  John.  Rep.  97,  Jackson  vs.  Rouvelt  et  al. — Id. 
637,  Jackson  vs.  Dclancsy. —Bui  if  the  deed  cau  be  considered 
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5>wT'  **  vaW,  it  will  be  contended  that*  the  land  in  question  was  not 
1839.  '  conveyed  to  him  by  that  deed,  but  was  embraced  in  the  excep- 


Langdon  ^on  lo  the  description  of  the  premises,  "  not  heretofore  legally  di»- 
feronit'otaL  Posec*  °^"  Fl°gg>  by  his  deed  to  plaintiff,  and  by  the  covenants, 
would  be  estopped  fronidenyinghis  authority ;  and  can  his  granteer 
Strong j  have  any  greater  rights  than  Flagg  himself  bad  ?— 4  Co- 
myn,  194. — 5  Day,  88,  Coe  V9.  Talcott. — Further,  the  excep- 
tion must  be  considered  as  embracing  all  that  part  of  die  estate 
which  had  been  conveyed  by  deeds  purporting  to  be  in  pursuance 
of  authority.  The  words  "legally  disposed  of"  must  be  consid- 
ered the  same  as  conveyed  or  deeded,  bona  jid$,  (or  the  payment 
of  debts,  whether  the  conveyances  were  defective  or  not.  Fur- 
ther, Strong,  the  defendant,  having  purchased  the  shares  of  all 
the  heirs,  which  comprised  the  surplus  after  the  payment  of  debts, 
and  purchasing  of  the  administrators  the  whole  estate  of  Parker, 
excepting  the  land  in  question,,  if  the  above  position  is  correct, 
must  be  considered  as  assenting  to,  and  acquiescing  in,  all  the 
conveyances  which  had  previously  been  made,  and,  as  the  plain- 
tiff contends,  is  estopped  from  denying  their  authority  to  convey* 

But  if  this  is  not  corf  ect,  it  will  be  seen  that  Flagg,  in  his  deed 
to  the  plaintiff,  conveys  directly  to  him,  as  attorney  for  Prior  and 
Ludlow,  the  lands  in  question,  and  covenants  that  he  is  well  seiz- 
ed, and  that  he  had  lawful  authority  to  bargain  and  sell  the  same 
in  manner  and  form,  and  according  to  warranty,&c.  This  was  a  per- 
sonal covenant,  and  estopped  him  from  denying  the  title  of  the 
plaintiff,  or  his  (Flagg's)  authority  to  sell. — Co.  Lit.  47,  6. — 12 
John.  Rep.  204,  Jackson  vs.  Bull. — 1  Johns.  Cases,  90.— 12 
Johns.  357,  Springston  vs.  Schermerhorn. — 13  Johns.  316,  Jack" 
son  ex  dem.  E.  Stevens  vs.  F.  Stevens. — 14  John.  224,  Jackson 
ex  dem.  Brooks  vs.  Ayres. — 4  Comyn,  title  Estoppel.— It  is  be- 
lieved there  is  but  one  exception  to  this  rule,  viz.  in  the  case 
of  trustees  under  a  public  act,  and  then  the  court  are  bound  to 
recognize  their  want  of  authority.  It  will  be  found  that  an  estop- 
pel binds  not  only  the  parties  but  privies  ;  all  who  claim  under 
the  persons  making  the  conveyance. — 1  Salk.  276,  Trevivan,  vs. 
Lawrance  et  al. — 6  Mod.  256,  S.  C. — And,  indeed,  if  this  was 
not  so,  the  effect  of  it  would  always  be  that  the  deed  would  be  avoid- 
ed by  a  subsequent  conveyance.  A  case,  it  is  believed,  precisely 
similar,  has  been  decided  in  Connecticut. — 5  Day's  Rep.  88,  Coe 
vs.  Talcott. 

Further,  Strong's  possession,  which  is  under  one  of  his  titles, 
does  not  authorize  him  to  question  the  validity  of  plaintiff's  tide, 
as  their  titles  were  both  derived  from  the  same  source. 

Another  point  may  be  made  in  this  case.  The  debt  of  Prior  and 
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Ludlow  has  not  been  paid,except  by  the  conveyance  to  the  plaintiff.    IJJ^JJ* 
If  either  the  administrators  or  the  heirs  questioned  either  the  legality       1829.  ' 
or  the  propriety  of  the  proceedings  under  the  act,  ought  they  not  "JU^don" 
first  either  to  have  paid  or  tendered   the  amount  of  the  debt?  g^JJJ^t^ 
They  not  doing  this,  for  so  long  a  time,  it  must  be  presumed  that 
every  previous  step  was  taken  to  make  the  conveyance  valid, 
and  that  both  the  heirs  and  administrators  have  acquiesced  in  the 
same. 

Mr.  Williams  was  followed  by  Mr.  Marsh  on  the  same  side, 
.and  both  were  replied  toby  S.  Royce,  jr.  but  on  account  of  the 
unusual  length  of  this  case  the  arguments  of  the  two  latter  gentle- 
men are  omitted. 

The  opinion  of  the  Court  was  delivered  by 

Hutchinson,  J.  This  cause  was  removed  here  from  the  coun- 
ty court  after  a  judgment  for  the  plaintiff,  and  it  comes  up  to  be 
decided  upon  the  question  of  title  exhibited  in  the  case  agreed  to 
by  the  parties;  it  being  agreed  that  the  defendants  are  in  posses- 
sion. This  cause  was  ably  argued  before  this  Court  at  their 
last  term  in  this  county,  and  has  again  been  ably  argued 
at  the  present  term.  The  majority  of  the  Court  are  not* 
agreed  in  opinion  ;  and,  in  justice  to  ourselves,  I  ought  to  say,  we 
were  equally  agreed  at  the  last  term. 

The  plaintiff  claims  title  to  the  premises  by  virtue  of  a  deed  of 
the  same  from  Eleazer  Flaggy  one  of  the  administrators  of  the 
estate  of  Jonathan  Parker  y  deceased.  And  the  defendant  Strong^ 
claims  title  to  the  same  premises  by  virtue  of  sundry  deeds  from 
the  heirs  of  said  Parker,  comprising  the  title  of  all  of  said  heirs ; 
and  also  a  deed  executed  in  the  year  1824  from  the  said  Flagg 
and  Rujus  Parker,  administrators  of  said  estate  :  the  said  Rudd, 
the  other  delendant,  being  in  as  tenant  to  said  Strong.  So  that 
both  parties,  by  claiming  under  Jonathan  Parker,  deceased,  have 
acknowledged  his  title  to  be  good.  Moreover,  the  case  express- 
ly states  that  the  premises  formed  a  part  of  the  real  estate  of  said 
deceased.  The  question  then  is,  which  of  the  contending  par- 
ties derives  to  himself  that  tide  ? 

It  is  manifest,  from  the  case  agreed  on,  and  the  references 
therein  made  to  the  probate  proceedings,  that  it  was  necessary  to 
sell  the  real  estate  of  the  deceased  to  a  much  greater  amount  than 
the  sale  to  the  plaintiff,  in  order  to  pay  the  debts  due  from  the  es- 
tate. For,  aside  from  the  debt  of  Prior  and  Ludlow,  sued  in  the 
circuit  court,  the  list  of  claims  returned  amounted  to  $15,170; 
and  the  inventory  of  the  personal  estate  amounted  only  to  $6,15^- 
30 j  and  of  this  the  judge  assigned  to  the  widow  $700.      The 
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Km***  judge  of  probate,  seeing  ibis  deficiency  of  the  personal  estate  lb 

lm  '    pay  the  debt?,  on  the  4th  of  May,  1 809,  issued  an  order  to  the  ad-* 

Lmgfa    ministrators  to  sell,  at  public  auction  or  private  sale,  so- much  of 

8tr  n™'  aL  ^c  rta*  ^^  as  wou^  ra'se  ^e  sum  °f  $9,^14.  It  does  not 
appear  that  any  sale  was  made  by  the  administrators,  prior  to  the 
date  of  the  deed  from  Flagg  to  the  plaintiff:  we  may,  therefore* 
consider  it  certain,  that  the  debts  due  the  creditors  formed  an  in* 
cumbrance  on  the  real  estate  of  the  deceased,  at  the  date  of  that 
deed  ;  and  that  it  was  then  the  duty  of  the  administrators  to  has* 
ten  their  proceedings,  and  make  sale  of  the  same  by  proper  con- 
veyances, and  pay  the  outstanding  debts.  Upon  this  state  of 
things,  the  heirs  of  said  Parker,  under  whom  the  defendants  claim, 
had  never  any  title  to  the  estate,  exceptjto  what  should  remain  af- 
ter paying  the  debts.  A  vested  remainder,  is  the  strongest  ex- 
pression in  their  favor  at  all  descriptive  of  their  tide. 

Again,  there  appears  in  the  case  and  upon  the  argument,  no 
controversy  but  that  the  plaintiff  did  purchase  of  Flagg,  and  take 
a  deed  of  some  sort,  and  pay  or  secure  the  amount  contracted 
to  be  paid ;  so  that  the  estate,  and,  through  it,  the  heirs  have  been 
benefited  by  the  sale  to  that  amount.  Nor  is  it  denied  that  the' 
notices  of  the  proceedings,  and  deed  of  the  plaintiff,  were  so  of  re- 
cord as  to  bar  the  defendants,  who  claim  by  later  convey- 
ances, from  any  greater  or  better  right  than  the  heirs  themselves 
might  have. 

Here  the  controversy  is  little  else  than  this,  whether  the  plain- 
tifl  can  recover  at  law,  or  must  resort  to  a  court  of  equity  for 
relief.  Upon  this  point  we  differ  in  opinion  ;  the  chief  justice  con- 
sidering the  plaintiff's  only  remedy  to  be  before  this  Court  upon 
the  chancery  side.  I  think  I  may  say  we  discover  nothing  but 
that  if  the  same  facts  appeared  in  a  suit  in  chancery  that  are  placed 
before  the  court  in  this  action  at  law,  we  might  be  agreed  in  gran- 
ting relief  to  the  plaintiff,  unless  we  should  find  ourselves  perplex- 
ed with  the  objection  that  bis  remedy  was  complete  at  law.  It  is 
generally  true  that  a  man  need  not  resort  to  chancery  when  his 
proof  is  ample  at  law,  and  the  remedy  he  seeks  such  as  the  courts 
of  law  can  afford :  as  pecuniary  damages  in  a  personal  action,  or 
the  estate  sued  for  in  a  real  action.  If  the  plaintiff  should  fail  in 
this  action,  through  the  irregularity  of  the  proceedings  of  the  ad- 
ministrator, Flagg,  or  the  deficiency  of  his  deed,  he  might  be 
compelled  to  resort  to  the  equity  side  of  the  court  for  a  decree  of 
a  conveyance  from  the  heirs,  and  those  claiming  under  diem  with 
notice,  or  a  restoration  of  the'consideration  money  paid,  with  inter- 
est upon  the  same. 

Three  objections  are  urged  to  the  validity  of  the  plaintiff's  deed 
from  Flagg. 
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I.  fas^deficieney  upon the  focepf  it.    2.  Thet  die  Macule  re-   5K*JE; 
fared  to  in  said  deed  is  unconstitutional  and  void,  and  affords  no      1839. 
.support  to  the  deed.    3.  If  the  statute  were  valid,  the  proceedings    l^ngJgn 
do  not  conform  to  it .;  which  also  renders  the  deed  void,  strong  «  »l 

With  regard  to  the  deficiency  of  the  deed  upon  the  face  of  it, 
the  objections  seem  to  be  that  U  does  not  appear  by  the  deed  that 
the  land  .conveyed  belonged  to  the  estate  of  Jonathan  Parker, 
deceased  ;. that  it  does  not  show,  by  what  authority  Flagg  con- 
veyed ;  that  he  conveyed  in  his  own  right ;  and  that  the  deed 
is  contradictory,  some  parts  purporting  to  be  the  act  of  the  admin- 
istrator, and  some  the  act  of  the  individual.  Recurring  to  the 
deed,  we  find  it  .commences  in  due  form  for  an  administrator's 
deed.  He  describes  himself  as  administrator  of  the  .estate  of  said 
Jonathan  Parker,  deceased ;  and,  towards  tlpe  close,  he  cove- 
nants that  he,  in  his  said  capacity,  had  good  right  so  to  sell.  The 
•land  is  described  by  tbe  numbers  of  the  lots.  After  all  this,  there 
was  no  need  of  any  further  description  showing  it  to  be  tbe  land 
of  the  deceased.  Indeed,  the  covenant  ahove  alluded  to  amounts 
to  an  Affirmation,  and  even  to  a  covenant,  that  the  lands  described 
.belonged  to  the  deceased.  We  need  not  decide  whether  any  of 
the  covenants  are  so  .expressed  as  to  bind  Flagg  in  bis  private 
capacity  :  for  if  it  be  so,  that  will  make  no  difference  about  its  * 
.conveying  the  right  of  Jonathan  Parker,  in  the  land  described. 
Hence  there  is  no  contradiction  from  that  .source.  The  deed  re- 
cites that  Flagg,  as  administrator,  &c.  and  by  virtue  of  a  certain 
statute  &c.  conveys.  Now  the  defendants  urge  that  here  is  not 
sufficient  reference  in  tbe  deed  to  the  authority  by  which  it  is  giv- 
en  :  and  several  authorities  are  produced  to  this  point  by  both 
.parties.  Tbe  case  of  Clapp,  Administrator,  vs.  Beardsley,  citefl 
/from  1  Aiken's  Rep.  168,  decides  nothing  about  what  must  ap- 
pear in  the  .deed,  but  decides  that  the  necessity  of  a  sale  of  real 
estate  to  pay  debts,  must  appear  from  the  probate  records,  or  in 
someway,  in  order  to  render  the  -conveyance  valid.  Tl^e  case 
in  7  Mass.  Rep.  Fowler  vs.  Shearer,  merely  decides  that  the 
deed  of  a  feme  covert,  reciting  that  she  executed  it  as  well  for  her- 
self as  attorney  to  her  husband,  and,  in  every  other  respect,  ap- 
peared to  be  her  own  deed,  the  covenants  hers,  and  signed  with 
tier  name  only,  was  void,  and  formed  do  consideration  for  a  note 
given  for  the  purchase  money.  In  8  Com.  Dig.  Day's  edition* 
•page  862,  it  is  expressly  laid  down,  that  it  is  not  necessary  to  *e» 
ier  to  the  power  in  tbe  deed,  if  the  party  has,  and  can  show,  pow- 
er to  warrant  the  deed.  The  references  to  support  this  are,  2 
Sth.  b  Lef  464— 1  Ball  U  Reatty,  92,  and  44.— The  plain- 
tiff *s  counsel  also  cite  1  Swift's  Digest,  230,  to  the  same  point ; 
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j&E^f1*'  afco,  the  16th  of  Mass.  Rep.  186,  Robett  vs.  Whiting,  where  it 

1839.  '    is  decided  that  when  a  conveyance,  to  be  valid,  needs  the  con- 

Langjon    sent  of  A,  that  consent  may  be  proved  by  parol.     The  deed  in 

«troMet  al  <luest*on  being  drawn  as  above  observed,  and  the  case  showing  that 

the  land  described  in  the  deed  was  in  fact  a  part  of  the  estate  of 

the  deceased,  we  have  come  to  a  decision  which  we  deem  the 

result  of  sound  reason  and  of  the  above  authorities,  that  the  deed 

is  sufficient  upon  the  face  of  it,  if  Flagg  had  power  to  convey 

said  premises. 

The  validity  of  the  statute  of  1812,  under  which  Flagg  claim- 
ed to  act,  is  next  to  be  examined.  We  are  called  upon  to  decide 
this  statute  unconstitutional  and  void.  While  we  are  called  toad- 
minister  the  laws  of  the  state,  we  are  bound  to  consider  the  con- 
stitution as  a  law  paramount  to  any  statute  of  our  legislature. 

The  constitution  is  a  law  to  the  legislature  as  well  as  to  us  ; 
and,  should  they  inadvertently  act  in  violation  of  this  law,  their  do- 
ings must  be  void.  The  constitution  is  an  expression  of  the  will 
of  the  people  by  which  their  public  servants  must  be  bound.  It 
is  always  to  be  presumed  that  the  legislators  will  carefully  obey 
this  law.  Hence  we  must  not  heedlessly  or  wantonly  decide  their 
acts  void,  nor  do  it  in  any  case  till  they  are  clearly  so  ;  especially 
as  their  power  has  no  other  limits  than  those  prescribed  in  the 
constitution,  and  those  resulting  from  the  nature  and  principles  of 
right  and  wrong,  which  must  stand  as  boundaries  to  the  sphere  of 
every  legislative  operation.  It  has  been  said  by  some  that  the 
legislators  are  the  sole  judges  whether  their  acts  are  constitution- 
al ;  and  that  their  acts  are  an  expression  of  their  decision  upon  the 
question.  If  this  were  so,  the  remedy  of  the  people  against  op- 
pressive acts,  when  there  might  be  such,  would  be  very  slow  and 
uncertain  ;  depending  uptm  the  increased  wisdom  and  patriotism 
of  the  legislative  body,  or  upon  changes  of  its  members  by  new 
elections.  The  counsel  have  presented  no  difficulty  with  regard 
to  the  power  and  duty  of  the  court,  if  they  should  consider  the 
act  in  question  unconstitutional.  All  consider  it  our  duty,  in  such 
a  case,  to  declare  it  void. 

The  objection  to  this  act  is,  that  it  interferes  with  the  vested 
rights  of  the  heirs,  and  is  a  judicial  act,  belonging  in  its  nature  to 
the  probate  courts.  The  counsel  endeavor  to  assimilate  this  to 
several  acts  decided  void  by 'this  court.  '  They  cite  Dupy^  qui 
tarn,  vs.  Wickwire,  1  Chip.  237.  The  amount  of  the  decision  in 
that  case  is,  that  an  act,  which  was  in  the  nature  of  a  mandamus  to 
the  court,  requiring  the  admission  in  evidence  of  a  deposition  al- 
ready in  existence,  and  rejected  by  reason  that  the  caption  did 
not  describe  correctly  the  parties  to  the  action,  was  void  and 
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tidt  binding  upon  the  court.    This  act  is  liable  to  the  two  objec-    ]J££££ 
lions  of  being  a  judicial  act,  and  varying  the  rights  secured  to  the       1839. 
parties  in  the  action  by  the  general  laws.  Langdon 

They  next  cite  Starr  vs.  Robinson— I  Chip.  257.    That  was  a*o!£**L 
an  act  of  suspension  used  in  defence  of  a  suit  upon  a  prison  bond, 
the  condition  of  which  had  been  broken  before  the  act  passed. 
This  was  decided  void.    It  was  clearly  at  war  with  the  plainest  , 
rights  of  the  plaintiff  in  his  suit  upon  the  bond. 

Bates  vs.  Kimball,  administrator  of  Barber*,  in  2  Chip,  is  also 
cited.  There  the  court  decided  void  an  act  which  allowed  an  ap- 
peal from  the  decree  of  the  probate  court  in  a  particular  case,  af- 
ter the  expiration  of  the  time  allowed  for  that  purpose  by  the  gene- 
ral laws*  The  court  considered  this  void  as  being  a  judicial  act .• 
its  effect  being  to  set  aside  the  probate  decree.  The  case  of 
Stamford  vs.  Barry,  in  1  Athens,  314)  is  just  like  the  last  case, 
and  decided  upon  the  authority  of  it*. 

Ward  vs.  Barnard,  reported  in  1  Aikens,  121,  decides  an  aet 
void  which  forthwith  lets  a  debtor  out  of  prison  by  name,  and  sus- 
pends all  writs,  judgments  and  executions  against  him  for  five 
years.  This  was  a  suit  upon  a  prison  bond,  given,  but  not  bro- 
ken, before  the  act  passed.  The  creditor  by  the  general  laws  had 
a  right  to  detain  his  debtor  in  prison  till  he  paid  his  execution. 
This  act  declares  that  this  particular  debtor  shall  not  be  so  kept 
to  prison. 

The  plaintiff  contends  that  the  act  in  question  is  not  similar  to 
any  of  those  thus  decided  down  $  and  cites  a  class  of  cases  which 
be  contends  are  in  point  to  support  this  statute.  In  12  Wheaton, 
128,  Williams  vs.  Norris,  Chief  Justice  MarshaVs  observations 
go  to  show,  that  it  was  no  objection  to  a  law,  in  other  respects  con- 
stitutional, that  it  was  particular  and  applied  to  the  evidence  in  a 
particular  future  event.  Hie  case  of  Mason  vs.  HaUe,  in  the 
same  book  (page  370)  sanctions  a  special  statute  of  Rhode  bl- 
end, passed  at  the  request,  and  for  the  sole  benefit,  of  Haile,  and 
which,  in  a  circuitous  manner,  discharged  him  from  prison,  and 
formed  a  defence  to  a  suit  upon  his  prison  bond.  This  statute 
pointed  to  future  operations  to  test  the  poverty  of  the  prisoner  and 
effect  his  discharge.  It  may  well  be  inferred,  from  the  reasoning 
of  the  court,  that  they  would  have  decided  otherwise  if  the  statute 
had  been  an  absolute  discharge  of  the  prisoner,  taking  effect  forth- 
with. 

In  the  case  of  Rice  et  aL  vs.  Parkman,  16  Mass.  Rep.  326, 
the  court  decided  that  an  act  of  the  legislature,  authorizing  a  guar- 
dian to  sell  the  lands  of  his  ward,  and  a  sale  pursuant  thereto, 
form  a  valid  transfer  of  the  same  land  j  notwithstanding  the  gene- 

HH 
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*S£»* '  ra'  8tatutes  ***d  delegated  die  same  power  to  the  courts  of  justice : 
1039.  '  Chief  Justice  Parker  saying,  the  general  power  might  be  wholly 
Langdon  revoked  by  the  legislature :  also  adding  that  this  power,  given  to 
Strong  et  ^  the  courts  of  justice,  was  not  properly  a  judicial  power,  and  might 
as  well  have  been  given  to  the  selectmen  of  each  town,  or  to  the 
registers  of  the  respective  counties.  In  2  Johns.  Cha.  Rep.  173, 
Mason  et  ah  vs.  Suidam  et  al.  the  sheriff  made  sale  of  land  on 
execution,  and  'died  without  executing  a  deed  to  the  purchaser. 
A  special  statute  authorized  the  executors  of  the  sheriff's  will  to 
give  the  deed,  which  was  given  accordingly.  The  court  adjudg- 
ed the  act  constitutional  and  the  deed  valid. 

In  5th  of  Day's  Rep.  88,  Coe  vs.  Talcott,  one  of  the  parties 
claimed  under  an  administrator's  deed,  given  under  a  special  act 
authorizing  the  sale,  and  no  objection  was  taken  to  its  validity, 
though  the  suit  was  sharply  litigated. 

The  reasoning  adopted  by  the  court  in  the  case  cited  from  8th  of 
Johns.  432,  Catlin  vs.  Jackson,  sanctions  special  statutes  that  are 
made  to  aid  the  exercise  and  enjoyment  of  rights,  without  infring- 
ing the  rights  of  other  persons. 

Cruise,  on  real  property,  (vol.  3,  pages  514, 576, 521-2,^  col- 
lects several  cases  of  private  acts  of  parliament,  authorizing  what 
could  not  be  done  without  such  acts,  among  which  are  the  fol- 
lowing.   A,  holding  real  estate  in  strict  settlement,  wanted  to  ex- 

change  with  B,  and  obtained  an  act  vesting  his  estate  in  B.     An 

estate,  holden  in  strict  settlement,  was  charged  with  the  payment 
of  a  sum  of  money ;  a  private  act,  vested  the  whole  in  trustees  in 
trust  to  sell,  and  pay  off  the  debts  and  vest  the  overplus,  if  any, 
in  lands  to  the  old  uses. 

So  a  private  act  authorized  a  tenant  for  life  to  make  long  leases 
beneficial  to  the  estate,  whioh  he  could  not  do  before.  Another 
authorized  a  tenant  to  expend  his  own  money  on  improvements 
beneficial  to  the  inheritance,  and  charge  the  same  on  the  estate. 

Another  authorized  a  bishop  to  exchange  away  some  of  the 
lands  of  his  bishoprick.  Another  vested  the  estate  of  a  lunatic  in 
trustees,  to  sell  and  pay  debts  and  clear  off  incumbrances,  and 
apply  the  money  under  the  direction  of  chancery. 

Another  confirmed  a  fair  and  just  partition  among  co-parcenors, 
some  of  whom  were  lunatics  and  some  infants.  This  bound  all 
concerned,  including  remaindermen. 

Another  authorized  a  male  infant,  desirous  of  marrying,  to  make 
a  settlement  of  his  estate,  and  made  it  valid  as  if  he  were  ot 
age.  All  persons,  in  any  way  interested,  usually  have  notice  of 
the  petition  for  such  act.  But,  where  A,  tenant  for  life,  with  re- 
mainder to  his  first  and  other  sons,  in  tail  mail,  with  remainder  ov- 
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er,  petitioned  parliament,  and,  without  notice  to  those  in  remain-  55",A!,t,» 
der,  obtained  an  act  authorising  the  sale  of  the  estate,  it  was  deci-  18297' 
ded  that  this  barred  those  in  remainder  as  fully  as  a  common  re-  Langdon 
covery  would  have  done.  Street*  " 

On  inspection  of  the  year  books,  for  thirty  years  past,  we  find 
that  the  legislature  of  this  state  have  passed  acts  almost  every  year, 
and  several  in  some  years,authorizing  administrators  to  sell  the  lands 
of  the  intestates,  under  circumstances  named  in  each  case ;  and 
>  likewise  empowering  guardians  to  sell  the  real  estate  of  their  wards. 
And  this  legislation  has  come  down  to  the  present  period,  notwith- 
standing the  cautions  furnished  the  legislature  by  numerous  de- 
cisions upon  constitutional  law.  If  such  statutes  may  not  pass,  to 
aid  the  doings  of  what  ought  to  be  done,  without  waiting  the  slow 
operation  of  general  laws,  and  that,  in  cases  where  no  person  is, 
or  can  be ,  injured,  what  means  the  power  to  redress  grievances, 
given  to  our  legislature  in  the   9th   section  of  our  constitution  ? 

So  long  have  such  statutes  been  frequent,  so  numerous  have 
they  become,  and  to  such  an  amount  is  property  holden  under  them, 
they  ought  not,  for  this  reason,  to  be  rejected  as  nugatory,  unless 
their  repugnaney  to  the  constitution  is  clear  and  certain. 

What,  then,  is  the  character  and  tendency  of  the  act  under  con- 
sideration ?  It  recites  greivances  to  be  redressed.  The  proper- 
ty is  chiefly  wild  land,  and  large  debts  are  due  from  tfie  estate, 
and  forcing  an  immediate  sale  will  nearly  sacrifice  the  whole. — 
There  are  two  administrators  also,  and  one  is  gone  into  the  army  of 
the  United  States,  and  cannot  at  present  be  come  at  to  execute 
deeds  as  they  may  be  wanted  when  sales  are  agreed  upon.  To 
redress  these  grievances  that  act  provides  that  the  creditors,  who 
will  receive  these  lands  in  payment  of  their  debts,  may  have  them 
at  a  discount  not  exceeding  25  per  cent,  from  an  appraisal  to  be 
made  by  men  to  be  agreed  upon  by  the  parties  for  that  purpose ; 
and  that  Flagg  alone  might  execute  the  deeds  without  calling  the 
other  administrator  home  from  the  army  for  that  purpose.  This 
is  the  simple  purport  of  the  act  so  far  as  relates  to  this  action.  It 
is  difficult  to  conceive  what  tendency  this  could  possibly  have  to 
divest  or  injure  the  rights  of  the  heirs.  Their  rights,  as  before 
noticed,  were,  that  the  personal  estate  should  first  be  appropriat-  * 
ed  to  pay  the  debts,  then  so  much  of  the  real  estate  as  would  pay 
the  residue,  and  have  what  remained  of  the  real  estate  divided 
among  them.  That  part  of  the  real  estate,  which  should  go  to 
pay  the  debts,  never  belonged  to  the  heirs.  They  had  no  inter* 
est  in  it.  It  was  for  their  interest  to  have  this  sold  off,  and  thus 
divided  from  what  would  afterwards  belong  to  them.  It  was 
for  their  interest,  also,  that  the  sales  should  be  advantageous,  that 
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]*5£LAiro'  *  Peater  Portion  rtiight  be  left  for  them  to  inherit*    The  object 
1899.  '    and  tendency  of  this  act  was,  therefore,  not  to  dispose  of  any 
"Tendon    tbrog  tlml  belonged  to  the  heirs,  but  to  diride  off  to  the  creditors 
8t»«!£'«t  aL  W^at  belonged  to  *em»  anc*  *cave  w^at  belonged  to  the  heirs. 
Thus  far  then  this  act  compares  not  at  all  with  any  one  of  those 
considered  void  in  the  cases  cited.     It  compares  more  with  those 
that  authorize  guardians  to  sell  the  real  estate  of  their  wards.   It 
does  not  attempt  to  enact  that  the  property  of  one  person  shall  be- 
come the  property  of  another.    It  looks  forward  in  its  operations 
altogether.     It  uses  no  compulsory  language.    The  administra- 
tor is  not  obliged  to  make  use  of  the  act  in  selling.    He  cannot 
sell  to  any  but  in  payment  of  the  debts  of  the  creditors.     He  can 
sell  nothing  but  what  belongs  to  the  creditors  ;  and  they  are  not 
obliged  to  receive  their  debts  in  this  way.    But  Flagg  may  so 
convey  to  such  as  will  thus  receive  their  pay  in  land. 

The  defendant's  counsel  urge,  however,  that  such  a  convey- 
ance as  the  act  authorizes  may  dispose  of  more  land  than  belongs 
to  the  creditors,  and  leave  too  little  for  the  heirs.  If  the  act  com- 
pelled the  administrator  thus  to  convey,  without  any  alternative, 
there  might  be  some  weight  in  this  objection.  But,  while  the  act 
only  gives  him  power  thus  to  convey,  if  be  knows  of  any  more  ad- 
vantageous sale  within  his  power,  and  does  not  improve  it,  his  neg- 
lect would  be  as  direct  a  breach  of  his  administration  bond  as  if 
ibis  act  had  never  existed.  He  was  under  bonds  to  administer 
faithfuly.  He  found  embarrassments  under  the  existing  laws. 
He  petitioned  for  and  obtained  this  act  with  a  view  to  aid  his  ad- 
ministration. His  bond  and  his  oath  bind  him  still  to  make  the 
best  sale  in  bis  power,  whether  with  or  without  the  aid  of  this  stat- 
ute, and  render  a  true  account  of  the  sale.  The  act  has,  therefore, 
no  tendency  to  injure  the  heirs  in  any  way  whatever.  The  prob- 
ability is  very  great,  that  a  sale  to  the  creditors  under  the  act  would 
be  more  beneficial  to  the  heirs  than  any  that  could  be  made  for 
ready  cash  with  which  the  debts  could  be  paid.  No  doubt  can 
be  entertained  that  this  probability  influenced  Flagg  to  petition  for 
the  act,  and  the  legislature  to  grant  it. 

If  we  are  correct  in  the  foregoing  principles,  and  have  present- 
ed the  true  tendency  of  the  act,  the  objection,  that  the  act  authoriz- 
es one  to  do  that  in  which  the  existing  laws  required  the  concur- 
rence of  both  administrators,  is  already  answered.  The  general 
laws  required  both  administrators  to  join  in  a  deed.  But  this  was 
inconvenient,  as  one  was  absent.  The  act  authorizes  one  to  do 
that  which  ought  to  be  done,  more  speedily  than  can  be  done  by 
both.  So  an  act  authorizes  a  guardian  to  sell  the  lands  of  bis 
ward>  which  he  could  not  sell  without  such  act;  or  to  sell  them  sooner 
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than  he  could  do  without  the  act.    This  and  the  other  are  proper  %%£££ 
acts  for  the  legislature  to  pass  when  the  circumstances  require  it.       i«».  ' 

But  it  is  said  that  the  judge  of  probate  had  power  to  appoint  Tangdon 
anew  when  one  administrator  is  gone  and  cannot  administer.  We  strong'et  aL 
answer,  perhaps  this  is  not  a  case  of  that  kind.  Perhaps  the  ab- 
sence of  Rufus  Parker  was  not  of  that  permanent  character,  that 
would  authorize  the  judge  to  interfere.  He  might  refuse  to  re- 
sign because  he  expected  to  return  and  administer.  This  act 
might  be  necessary  for  that  which  the  judge  of  probate  could  not 
do  in  such  temporary  absence.  Besides,  the  making  appoint- 
ments is  not  properly  a  judicial  act.  It  is  a  probate  act,  but  not 
judicial  within  the  meaning  of  the  constitution,  which  requires  the 
legislative  and  judiciary  departments  to  be  kept  separate.  That 
clearly  has  reference  to  courts  of  justice  organized  for  the  trial  of 
causes  both  civil  and  criminal.  The  empowering  one  alone  to 
give  the  deed  in  payment  of  debts,  cannot  be  so  great  a  stretch 
of  power  as  to  authorise  a  guardian  to  sell  the  red  estate  of  his 
ward,  or  the  executor  of  the  deceased  sheriff  to  give  a  deed  to 
perfect  a  sale  made  by  the  sheriff  before  his  decease. 

If  this  part  of  the  act  be  valid,  it  is  by  no  means  certain  that  the 
proceedings  need  the  support  of  any  otber  part.  The  probate  records 
show  that  a  sale  of  real  estate  was  necessary  to  raise  over  $9,000 
to  pay  the  debts,  and  that  an  order  issued  to  the  two  administrators 
to  sell  to  that  amount.  They  might  sell  at  private  or  public  sale. 
Both  might  have  conveyed  totheplaintiffjustastheone  has  done, 
and  the  conveyance  would  have  been  valid.  Now  let  the  statute 
make  the  deed  of  one  good,  without  the  otber,  and  the  plaintifi  's 
tide  is  established.  True,  it  does  not  appear  that  the  administra- 
tors made  a  return  of  their  order,  with  an  account  of  this  sale  to 
the  judge  of  probate  ;  but  that  would  necessarily  be  done  after 
the  execution  of  the  deed,  and  was  the  business  of  the  administra-* 
tors  in  rendering  their  account  to  the  court  of  probate  5  and  their 
neglect  to  make  return  must  not  defeat  the  plaintiff's  title. 

If,  however,  all  the  provisions  of  this  statute  are  necessary  to  give 
the  plaintiff  a  title,  how  have  these  been  pursued  i  The  great  ob- 
jection under  this  head  is,  that  the  deed  was  given  before  the  ap- 
praisal. Stress  i*  laid  in  argument  upon  the  expression  in  the 
statute,  "which  being  dime?  that  is,  the  appraisal  being  made. 

There  are  two  answers  to  this  objection.  First,  There  being  a 
bond  taken  at  the  date  of  the  deed  securing  a  future  appraisal,  and 
an  adjustment  according  to  it,  when  made,  it  may  be  considered 
as  done  at  the  date  of  the  deed,  so  far  as  respects  the  validity  of 
the  deed  :  though  it  must  be  done,  in  feet,  before  a  settlement. 
Especially  may  this  be  so  considered,  as  it  appears  from  the  case 
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/VtaM™'  *****  *e  pl**0****'8  provisional  allowance  for  the  land,  at  the  date 
1829.  '  of  tbe  deed,  exceeded  its  appraised  value.  Secondly.  The  ob- 
Langdon  v»ous  meaning  and  object  of  tbe  statute  is,  that  there  should  be  a 
stroDf'et  aL  ^r  appraisal  on  tbe  sale ;  and  when  that  has  taken  place,  and  a 
deed  is  given,  the  sale  is  complete,  and  from  thenceforth  the  deed 
would  be  unconditionally  valid.  So  the  appraisal,  when  com- 
plete, may  operate  retrospectively,  and  render  the  deed  valid  from 
the  beginning ;  in  the  same  manner  as  the  recording  of  a  deed 
operates  back  to  its  date,  when  no  other  title  intervenes.  It  is  ob- 
servable, in  this  case,  that  tbe  defendants  set  up  no  claim  that  arose 
between  tbe  date  of  tbe  plaintiff's  deed,  and  the  completion  of  the 
business  by  appraisal.  But  the  defendants  contend  that  Flagg, 
as  administrator,  took  no  security  from  the  plaintiff  when  the  deed 
was  executed  ;  because,  they  say,  that  the  plaintiff's  bond  bound 
him  to  Flagg,  in  his  own  person,  and  not  as  administrator. 
They  might  as  well  object  to  the  validity  of  an  administrator's  sale, 
that  the  note  for  the  purchase  money  was  made  payable  to  the 
administrator  in  his  own  person,  and  not  as  administrator.  Writ- 
ten contracts  with  an  administrator  are  usually  so  drawn  that  b* 
may  sue  in  his  own  right,  without  naming  himself  administrator  .• 
and,  if  be  does  so  describe  himself,  in  such  a  case,  be  need  not 
make  a  profert  of  his  letters  of  administration.  In  all-  such  cases 
tbe  administrator  stands  as  trustee  for  the  estate  as  he  would  if  he 
received  the  money  instead  of  taking  a  bond  or  note j  and  must 
account  for  the  avails,  when  received,  as  fully  as  if  payment  had 
been  made  at  the  time  of  the  contract.  The  bond,  therefore,  which 
Flagg  received  of  tbe  plaintiff  was  not  only  of  legal  force,  and  one 
which  Flagg  might  prudently  take,  but  it  has  proved  effica- 
cious in  tbe  result.  The  land  has  been  appraised,  and  the  avails 
applied  to  the  diminution  of  the  debts  due  from  the  estate  of  the 
deceased* 

The  title  of  tbe  plaintiffbeing  thus  considered  good,  it  cannot  be 
defeated  by  any  after  title  acquired  by  the  defendants,  whether 
from  the  heirs  or  tbe  administrators. 

The  question  of  estoppel  urged  at  bar  ceases  also  to  be  impor- 
tant. So  does  the  question  whether  tbe  deed  of  1824,  from  the 
administrators  to  Strong,  be  sufficient  upon  the  face  of  it  to  con- 
vey any  estate.  I  will  observe  however,  that  I  discover  no  ground 
od  which  such  adeed  conveying  all  the  land  of  tbe  deceased,  with- 
out describing  any  in  particular,  can  be  supported.  It  could  not 
be  known  by  the  present  generation  whether  the  administrators 
accounted  for  all  they  sold,  nor  whether  they  made  a  good  or  a 
bad  bargain  in  point  of  actual  value.  Property  of  tbe  deceased, 
newly  discovered,  could  not  be  inventoried  as  required  by  the 
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statute,  if  it  bad  ceased  to  belong  to  the  estate  by  such  a  general   ^^' 
conveyance.  ia®. 

The  opinion  of  the  majority  of  the  Court  is,  that  the  judgment    Langdon 
of  the  county  court  be  affirmed.  strong  aL 

Judgment  affirmed. 

Wiliiams  and  Marsh,  for  plaintiff, 

Smith  and  S.  Royce,  Jun.  for  defendants* 

N.  B. — Prentiss,  J.  was  not  with  the  Court  at  the  last  argu- 
ment and  decision.  But  he  heard  the  argument  in  1828 ;  and, 
on  learning  the  above  decision,  he  assented  to  it  as  correct. 

T.H. 

N.  B. — Since  writing  the  foregoing  opinion,  and  preparing  the 
report,  I  have  seen  the  opinion  delivered  by  Justice  Story,  on  the 
25th  of  February,  1829,  in  the  case  of  Wilkinson,  plaintiff  in  error, 
vs.  Leland,  et  al.  in  which  opinion  he  asserts  that  the  justices  of 
the  Supreme  Court  of  the  U.  S.  were  all  agreed.  They  decided 
to  be  constitutional,  and  valid,  a  statute  of  Rhode  Island,  enacted 
to  confirm  a  sale  by  an  executrix,  living  in  N.  fl.  of  lands  in 
Rhode  Island,  she  not  having  proved  the  will  in  Rhode  Island, 
and  it  being  agreed  that  her  deed  was  void  without  the  statute,  and 
it  appearing  that  the  sale  was  necessary  to  pay  the  debts  of  the 
deceased.  T.  H. 


Ezra  B.  Hoxis  vs.  Solomon  Wright,  Jun*  bkcwucotoit, 

February, 
A  judgment  rendered  in  one  state,  by  a  court  having  jurisdiction,  is  conclusive  evi-        182a* 
deuce  in  another,  if  it  appear  from  the  record  that  the  defendant  appeared  and  took 
defence,  although  he  resided  out  of  the  state  in  which  the  judgment  was  rendered, 
and  the  suit  was  commenced  by  an  attachment  of  property. 

This  was  an  action  of  debt  upon  a  judgment,  rendered  by  the 
supreme  court  of  the  state  of  Massachusetts,  for  the  sum  of 
$168,40  damages,  and  the  sum  of  $47,60  costs  of  suit.  The  de~' 
fencknt  pleaded  ntfdeief,  on  which  issue  was  joined.  On  the  trial, 
the  plaintiff  offered  in  evidence  an  exemplification  of  the  record 
of  the  judgment,  with  the  attestation  of  the  clerk  and  the  seal  of 
the  court  annexed,  together  with  a  certificate  of  the  chief  justice 
that  the  attestation  was  in  due  form,  from  which  it  appeared,  that 
the  judgment  was  rendered  in  a  suit,  commenced  by  the  plaintiff, 
then  residing  in  Povmall  in  this  state,  against  the  defendant,  also 
residing  in  Povmall  in  this  state,  before  the  court  of  common  pleas 
in  the  county  of  Berkshire,  and  state  of  Massachusetts,  by  an  at- 
tachment of  property ;  that  the  defendant,  by  attorney,  appeared 
and  pleaded  to  the  action  in  the  common  pleas,  and  judgment 
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B™™01,°*being  thus  rendered  against  him,  he  appealed  to  the  supretM 
1828. '    court ;  and  that  the  appeal  being  entered  in  the  supreme  court, 
HoxJe     judgment  was  finally  rendered  by  that  court,  on  default,  for  the 
Wright,     plaintiff  to  recover  of  the  defendant  the  damages  and  costs  before 
mentioned*    The  defendant  objected  to  the  admission  of  the 
exemplification  in  evidence,  but  the  objection  was  overruled,  and 
the  exemplification  admitted.  The  defendant  thereupon  offered  to 
prove,  that  previous  to  the  rendition  of  the  judgment,  he  settled 
with  and  paid  the  plaintiff  the  full  amount  of  the  demand  on  which 
the  judgment  was  founded,  and  took  a  discharge  therefrom }  which 
evidence  was  objected  to  by  the  plaintiff,  and  rejected.     A  ver- 
dict being  returned  for  the  plaintiff,  and  judgment  thereupon  render- 
ed by  the  county  court,  the  cause  was  removed  to  this  Court,  on 
exceptions  filed  by  the  defendant  and  allowed  by  the  county  court, 
stating  the  several  matters  aforesaid. 

JMK  Holly  for  the  defendant. — I.  A  foreign  judgment,  though 
regular  upon  the  face  of  it,  is  only  prima  facie  evidence  of  a  debt, 
and  may  be  impeached  by  showing  its  injustice.  Phil.  Ev.  252. 
—Walker  vs.  Witter,  Doug.  6.— And  a  judgment  rendered  in 
another  state  is  to  be  treated  and  considered  as  a  foreign  judgment. 
1  Chip.  62.— 1  Mass.  401.— 1  Caines,  460.— 8  Johns.  173, 
J33. — &  Johns.  132.  Considered,  therefore,  as  a  regular  for- 
eign judgment,  the  evidence  of  the  discharge  of  the  original  debt 
ought  to  have  been  admitted. 

II.  But  by  the  record  in  this  case  the  judgment  is  irregular, 
was  unduly  obtained,  and  is  therefore,  in  this  state,  to  be  treated  as 
a  nullity.  The  writ  was  served  by  nominal  attachment,  when  de- 
fendant resided,  and  was,  out  of  the  jurisdiction  of  the  court.  The 
judgment  may  have  been  good  as  a  proceeding  in  rem : — it  un- 
doubtedly held  the  property  attached  in  Massachusetts,  but,  when 
attempted  to  be  enforced  abroad,  is  a  nullity.  Buchanan  vs.  Rucker, 
9  East,  192. — Exllborn  vs.  Woodworth,  6  Johns.  37. — Robin- 
son vs.  Ward,  8  Johns.  67.  And  notice  to  the  defendant,  while 
out  of  the  jurisdiction,  does  not  render  the  judgment  valid,  when 
attempted  to  be  enforced  in  another  state.  Finton  vs.  Oarlick,  8 
Johns.  150. 

But  it  is  said  that  in  this  case  the  record  shows  an  appearance 
by  the  defendant,  and  therefore  the  judgment  is  valid.  The  de- 
fendant contends  that  the  record  affords  no  evidence  that  defend- 
ant appeared  in  the  suit. 

Though  it  may  be  true  that  the  court  will  not  enquire  into  the 
ttnthority  of  an  attorney  who  undertakes  to  appear  for  a  party, 
yet  the  entry  of  his  name  to  a  suit  by  an  attorney  is  in  reality 
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W  the  declaration  of  a  man  that  he  was  employed.    It  is  not  Bj£££froi,> 
•wen  that — for  he  might  honestly  appear  by  the  employment  of  a      1828. 
tthird  person,  or  by  the  connivance  of  the  plaintiff.     1  Sel.   17)      Hoxie 
18.— 1  Term.  Rep.   62.— Denton  vs.   JVoyt,  6  Johns.  296.—     w^ 
Hart  vs.  Waterhouse,  1  Mass.  438.    Therefore,  when  a  party, 
without  the  expectanont>f  collecting  a  debt,  but  manifestly  with  a 
View  of  having  bis  claim  adjudicated  in  a  foreign  government,  un* 
dertakes,  by  making  a  nominal  attachment  in  such  foreign  gov- 
ernment, to  call  a  citizen  from  his  home  in  this  state  to  contest  his 
rights  abroad,  and  the  judgment  recovered  abroad  be  attempted 
to  be  enforced  here-— the  defendantcontends,  that  the  court  should 
require  direct  proo£  that  the  party  is  elected  to  appear  in  suoh 
suit — the  entry  of  the  name  of  a  stranger  on  the  record  as  attor> 
«ey  not  being  any  evidence  whatever  of  the  fact* 

Mr.  Churchy  for  the  plaintiff,  contended,  that  the  record  of  th+ 
judgment  was  conclusive  as  to  all  matters  to  be  heard  and  de- 
termined by  the  jury  ;  and  cited  the  constitution  of  the  United 
States,  sect.  1,  art.  4  ;  also  the  act  of  congress,  passed  May  26v 
1790,  vok  1*  p.  115. 

Although  the  decisions  on  this  subject  are  in  some  degree  con- 
flicting, it  is  apprehended  that  most  of  those  decisions  support  thd 
principles  contended  for  by  the  plaintiff;  while  some  of  them,  and 
not  the  least  respectable,  hold  the  records  of  judgments,  certified 
from  the  courts  of  one  state  to  those  of  another,  to  be  conclusive 
evidence  of  the  claims  made  under  them.  7  Crunch,  308> 
Clark's  Ewe'rs.  vs.  Carrington* — 3  Wheaton,  234,  Hampton  vs* 
McConneU. — Mills  vs.  Duryee,  7  Cranchy  481.— James  vs. 
Allen,  1  Doll.  188. 

In  Massachusetts  this  doctrine  is  setded  in  the  case  of  BisseJl 
vS'Briggs.  9  Mass.  462.  It  was  there  decided  that  when  a  re- 
cord of  a  judgment  of  any  court  of  any  of  the  United  States  is 
produced  in  a  court  of  that  state  as  conclusive  evidence,  the  juris- 
diction of  the  court  rendering  the  judgment  is  open  to  inquiry,  and 
if  the  court  have  jurisdiction  of  the  party  and  the  cause,  the  judg- 
ment Ss  conclusive,  and  the  merits  of  the  judgment  are  not  to  b* 
inquired  into,  and  that  under  the  general  issue  to  such  record, 
the  jurisdiction  of  the  court  rendering  the  judgment  is  put  in  issue, 
but  not  the  merits.  See  also  Bartlet  vs.  Knights,  1  Mass.  409. — 
2  Camp.  502)  Mahony  vs.  Gibbons.— ^The  want  of  notice,  or  the 
existence  of  a  disability,  must  be  alledged  in  the  plea.  Smith 
vs.  Rhoades,  1  Day's  Rep.  162.  And  to  rebut  the  prima  facie 
evidence  made  by  the  record,  the  defendant  must  shew  its  injus- 
tice! or  by  positive  proof  impeach  the  judgment     1  Caines}  Rep. 

H 
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B^"™£T°W482,  (in  note.)  And  it  is  believed  that  no  case  can  be  found  in 
1828. '  which  the  English  courts  have  not  decided,  that  in  an  action 
Hojje  therein  a  foreign  judgment,  the  record  of  such  judgment  is  prt- 
Wriebt.  mafa4^e  evidence  of  the  debt,  if  the  foreign  court  had  jurisdic- 
tion, and  the  defendant  notified.  It  was  admitted  by  the  plain- 
tiff's counsel,  and  so  held  by  the  court,fin  the  case  of  Walker 
vs.  Witter,  Doug.  Rep.  1. — So  in  St.  Clair  vs.  Ives, Doug.  5,  (in 
note,)  in  an  action  in  the  court  of  sessions  in  Scotland,  on  a  judg- 
ment of  the  sup.  court,  in  Jamaica,  on  an  appeal  to  the  bouse  of 
Lords,  it  was  held  that  the  record  of  the  judgment  in  Jamaica, 
was  prima  facie  evidence  of  die  debt,  and  it  was  incumbent  on 
the  defendant  to  impeach  the  justice  thereof,  or  to  shew  it  to  be 
irregularly  or  unduly  obtained.  So  in  Gilbraith  vs.  Neville,  5  East, 
475,  (note.) — In  the  case  of  Taylor  vs.  Bryden,  8  John.  Rep. 
133,  which  was  an  action  on  a  judgment  recovered  in  Maryland, 
the  court  refused  to  allow  the  defendant  to  go  into  evidence  of 
facts  which  had  been  litigated  and  decided  in  the  trial  in  Mary- 
land, and  held  the  judgment  to  be  presumptive  proof  of  the 
demand,  and  that  it  was  incumbent  on  the  defendant,  if  he  would 
obstruct  the  execution  of  the  judgment,  to  shew  by  positive  proof 
that  it  was  irregularly  or  unduly  obtained. 

Prentiss,  J.  delivered  the  opinion  of  the  Court.  The  con- 
stitution of  the  United  States,  (art.  4,s.  1.)  declares,  that  "  full 
faith  and  credit  shall  be  given,  in  each  state,  to  the  public 
acts,  records  and  judicial  proceedings  of  every  other  state ;  and 
the  congress  may,  by  general  laws,  prescribe  the  manner  in 
which  such  acts,  records  and  proceedings,  shall  be  proved  and 
the  effect  thereof."  By  an  act  of  congress,  passed  in  pursuance  of 
this  provision  of  the  constitution,  it  is  declared,that  "the  reasons  and 
judicial  proceedings  of  the  courts  of  any  state  shall  be  proved  and 
admitted  in  any  other  court  within  the  United  States,  by  the  at- 
testation of  the,  clerk,  and  the  seal  of  the  court  annexed,  if  there 
be  a  seal,  together  with  the  certificate  of  the  judge,  chief  justice, 
or  presiding  magistrate,  as  the  case  may  be,  that  the  said  attes- 
tation is  in  due  form ;  and  the  said  records  and  judicial  proceedings, 
authenticated  as  aforesaid,  shall  have  such  faith  and  credit  given  to 
them  in  every  court  within  the  United  States,  as  they  have  by 
law  or  usage  in  the  courts  of  the  state  from  whence  the  said  re- 
cords are,  or  shall  be,  taken." — IngersollJs  Abr.  298. 

With  respect  to  the  first  question  presented  by  the  exceptions 
in  this  case,  it  is  sufficient  to  say,  that  the  record  which  was  pro- 
duced in  evidence  by  the  plaintiff  was  authenticated  precisely  in 
the  manner  prescribed  by  the  act  of  congress,  and  was,  therefore, 
admissible,  and  sufficient  proof  of  the  judgment.    The  remaining 
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question,  whether  evidence  of  a  settlement  and  payment  of  the  B3?^T0* 
demand,  on  which  the  judgment  was  rendered,  was  admissible  as      1828.  ' 
a  defence  to  the  action,  depends  on  the  validity  and  effect  which      JJ0Xie 
a  judgment  rendered  in  another  state,  proved  in  the  manner  pre-      wHcht 
scribed,  is  entitled  to  here.    If  it  is  to  be  considered  in  the  light 
of  a  foreign  judgment,  and  only  prima  facie  evidence  of  a  debt, 
according  to  the  doctrine  formerly  held  in  some  of  the  states,  it  is 
liable  to  be  impeached,  and  may  be  avoided  by  proof  that  it  was 
unjusdy  or  irregularly  obtained.     But  if  it  is  to  be  regarded  as  a  - 

record,  conclusive  between  the  parties,  then  no  averment  can  be 
received  against  its  validity,  and  it  cannot  be  avoided  by  pleading, 
or  giving  in  evidence,  any  matter  of  defence  which  existed  anteri- 
or to  the  judgment.  In  the  case  of  Mills  vs.  Duryee,  7  C  ranch, 
481,  the  supreme  court  of  the  United  States  gave  a  construction 
to  the  act  of  congress,  and  decided,  that  by  declaring  what  faith 
and  credit  shall  be  given  in  one  state  to  the  judicial  proceedings  of 
another,  congress  has  declared  the  effect  of  the  record.  The 
court  said,  that  the  act  having  declared  that  the  record  duly  authen- 
ticated shall  have  such  faith  and  credit  as  it  has  in  the  state  court 
from  whence  it  is  taken,  it  followed,  that  if  in  such  court  it  has 
the  faith  and  credit  of  evidence  of  the  highest  nature,  record  evi- 
dence, it  must  have  the  same  faith  and  credit  in  every  other  court, 
and  can  be  denied  only  by  a  plea  of  nul  tiel  record.  It  was,  there- 
fore, held,  that  in  an  action  founded  on  a  judgment  of  another 
state,  where  the  defendant  had  been  arrested  and  given  bail,  the 
judgment  was  conclusive,  and  a  plea  of  nil  debet  was  bad  on  de- 
murrer, though  it  might  be  good  after  verdict.  The  same'point 
was  subsequently  determined,  and  the  principle  of  the  former  de- 
cision recognized  and  confirmed,  in  the  cases  of  Hampton  vs.  Mo 
Connel,  3  Wheat.  234,  and  Mayhew  vs.  Thatcher,  6  Wheat.  129. 
By  these  decisions,  made  by  a  court  whose  peculiar  province  it  is 
to  determine  and  settle  the  construction  of  the  act  of  congress,  it 
appears  to  be  established,  that  the  record  of  a  court  of  another 
state,  authenticated  according  to  the  act,  is  not  only  entided  to  the 
same  credit,  but  the  judgment  has  the  same  validity  and  effect  in 
every  other  court  within  the  United  States,  which  it  has  in  the 
state  where  it  was  rendered  ;  and  that  whatever  defence  would 
be  good  to  an  action  on  the  judgment  in  such  state,  and  no  other, 
except  such  as  is  founded  on  matter  arising  subsequent  to  the 
judgment,  can  be  available  in  any  other  court  within  the  United 
States.  If,  therefore,  the  matter  set  up  in  defence  in  the  case  be- 
fore us,  as  it  goes  to  invalidate  the  judgment,  would  not  be  allow- 
ed in  the  court  of  Massachusetts,  in  an  action  upon  the  judgment 
there,  it  cannot,  consistently  with  the  authorities,  be  allowed 
here.    Itisth?re  settled  agreeably  to  the  general  rule  of  law, 
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B£™^TOir'  that  a  judgment  rendered  by  a  court,  which  proceeds  according: 
1828.  '    to  the  course  of  the  common  lair,  is  in  all  cases  conclusive  evidence* 
Hoxie      of  the  existence  and  justice  of  the  debt,  and  cannot  be  impeach- 
Wrigftt.    ec*  or  aTO*ded  by  a  party  to  it,   either  collaterally  or  by  plea,  ow 
account  of  error  or  fraud,  or  any  matter  which  existed  prior  to  the 
judgment ;  but  it  remains  valid,  and  may  be  enforced,  until  it  is 
regularly  reversed  or  set  aside,  unless  it  appears  from  the  judg- 
ment itself  that  the  court  had  no  jurisdiction.     (Smith  vs.  Ricer 
•  11  Mass.  507. — Thatcher  vs.  Gammon,  12  Mass*  268. — Homer 

vs.  Fiskj  1  Pick.  Rep.  435.J  From  the  record  which  was  produ*- 
ced  in  evidence  in  this  case,  it  appeared,  that  though  the  judge- 
ment was  rendered  in  a  suit  commenced  by  an  attachment  of  prop- 
erty, the  defendant  appeared  and  pleaded  to   the  action ;   and 
the  case,  therefore,  is  precisely  like[thatof  Mayhewvs.  Thatcher* 
already  cited,  in  which  it  was  held  that  a  judgment  in  one  state  is 
conclusive  evidence  in  another,  if  it  appears  from  the  record  that 
the  defendant  appeared  and  took  defence,  although  he  resided 
out  of  the  state  in  which  the  judgment  was  rendered,  and  the 
suit  was  commenced  by  an  attachment  of  property.    We  are 
bound,  then,  to  treat  the  judgment  in  the  present  case  as  absolute 
and  conclusive  between  the  parties;  and,consequently, the  evidence 
offered  by  the  defendant  in  the  court  below  was  properly  excluded* 
It  is  not  to  be  understood  from  what  has  been  said,  that  the  de* 
fendant  was  precluded  from  all  means  of  relief  against  the  judg- 
ment.   If  he  was  entitled  to  relief,  he  might,on  good  reason  shewn, 
have  obtained  a  stay  of  proceedings  in  this  action,  while  he  had 
pursued,  or  had  time  to  pursue,  any  remedy  which  might  have 
been  open  to  him.    If  the  demand  on  which  the  judgment  was 
rendered  was  paid  by  him  after  the  commencement  of  the  origin- 
al suit,  and  the  plaintiff,  after  having  discharged  the  demand, 
proceeded  and  took  judgment  by  default,  it  would  unquestionably 
have  furnished  sufficient  ground  for  an  audita  querela,  or  a  mo- 
tion to  set  aside  the  judgment ;  and  the  court  in  which  it  was  ren- 
dered, upon  a  proper   application,   accompanied   with  sufficient 
proof,  would  undoubtedly  have  vacated  the  judgment.      Rut  if 
the  payment  was  made  before  the  commencement  of  the  suit,  it 
was  the  duty  of  the  defendant  to  have  availed  himself  of  it  in  de- 
fence to  the  action  ;  and  if  he  neglected  it,  his  opportunity  was 
lost,  and  he  could  not  be  relieved,  unless,  indeed,  the  appearance 
by  attorney  was  without  authority  from  him.    Rut  if  the  latter 
was  the  fact,  it  is  very  clear  that  it  could  not  avail  the  defendant 
here,  whatever  might  have  been  its  effect  on  a  motion  to  set  aside 
the  judgment.    In  Field  vs.  Gibbs,  1  Pet.  Rep.  155,  it  was  de- 
cided, that  where  it  appeared  from  the  record,  that  the  defendant 
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who  resided  out  of  the  state  in  which  the  judgment  was  rendered,.8"*""*™* 
appeared  and  pleaded  to  the  action*  he  was  estopped  to  say,  in  a       mb.  ' 
suit  upon  the  judgment  in  another  state,  that  he  was  not  served      Hoxio 
with  process,  and  never  appeared  or  authorized  any  one  to  appear    wr&hu 
for  him,  inasmuch  as  the  recond  imported  absolute  verity. 

It  may  be  observed,  that  in  all  cases  to  which  reference  has 
been  made,  the  defendant  was  either  served  with  process  within 
the  state  where  the  judgment  was  rendered,  or  had  appeared  in 
the  suit  and  submitted  to  the  jurisdiction  of  the  court ;  and  in  none  of 
them  is  it  expressly  decided,  though  the  principle  asserted  seems  to 
cover  the  whole  ground,  that  the  judgment  is  valid  and  conclu- 
sive, if  the  defendant  did  not  reside  within  the  jurisdiction  of  the 
court,  or  had  not  subjected  himself  to  it,  either  by  being  arrested 
within  it,  or  by  appearing  and  pleading  ia  the  suit.    In  Bissel  vs» 
Briggs,  9  Mass.  462,  it  was  laid  down  by  Parsons,  Ch.  J.,  that 
the  judicial  proceedings,  contemplated  by  the  constitution  as  entit- 
led to  full  faith  and  credit,  are   such  only  as  are  within  the  juris*-* 
diction  of  the  state  whence  they  are  taken ;  that  in  order  to  enti- 
tle a  judgment,  rendered  in  any  court  in  the  United  States,  to  the 
full  faith  and  credit  mentioned,  the  court  must  have  had  jurisdic- 
tion, not  only  of  the  cause,  but  of  the  parties  ;  and  that  a  court  in 
one  state,  when  called  upon  to  enforce  a  judgment  rendered  in 
another,  may  examine  into  and  decide  upon  the  question  of  juris- 
diction 5  and  if  it  appears  that  the  party  against  whom  the  judg- 
ment was  rendered  was  not  within  the  state,  nor  bound  by  its 
laws,  nor  amenable  to  the  jurisdiction  of  its  courts,  no  credit  wiH 
be  given  to  the  judgment.     In  Borden  vs.  Fitch,  15  John.  Rep. 
121,  and  Andrews  vs.  Montgomery,  19  Johns.  Rep.  162,  it  was 
also  held,  that  a  judgment  obtained  in  another  state,  against  a  per- 
son not  being  within  the  jurisdiction  of  the  court,  nor  served  with 
process  within  it,  nor  having  appeared  to  defend  the  suit,  could 
have  no  legal  effect  whatever,  other  than  as  a  justification  of 
whatever  proceedings  might  have  been  had  to  enforce  it  in  the 
state  where  it  was  rendered.     But  according  to  those  cases,  if  it 
appears  from  the  record,  that  the  defendant  was  served  with 
process  within  the  state,  or  appeared  and  submitted  to  the  jurisdic- 
tion of  the  court,  he  cannot  impeach  the  judgment  or  deny  its  va- 
lidity, in  an  action  upon  it,  but  it  must  be  treated  as  absolute  and 
conclusive  upon  him,  until  it  is  reversed  or  set  aside.     This  is  as 
far  as  a  decision  of  the  present  case  requires  us  to  go,  and  beyond 
this  we  are  not  to  be  understood  as  expressing  any  opinion. 
Judgment  of  the  county  court  affirmed. 

Hall  for  the  defendant. 

Chwrck  for  the  plaintiff. 
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Bbitvivgto*,  Ezra  Isham  w.  Andeus  Eg<u.eston« 

February, 
1828. 

When  an  officer  receives  an  execution  to  execute  and  return  according  to  law,  and, 

without  the  consent  of  the  creditor,  delivers  it  over  to  another  oflScer^and  then  gives 
information  of  it  to  the  debtor,  who  in  consequence  of  the  information  avoids  the  exe- 
cution, the  creditor  in  such  case  may  recover  against  the  officer,  to  whom  he  deliv- 
ered the  execution,  his  just  damages,  in  auction  on  the  case  for  not  serving  and 
returning  the  execution. 

But  it  is  immaterial  whether  the  officer,  to  whom  an  execution  has  been  delivered, 
execute  U  himself,  or  procure  it  to  be  done  by  another  officer  to  whom  the  execution 
is  directed ;  for  if  performed  by  any  one  in  the  manner  required  by  law,  and  without 
prejudice  to  the  creditor,  he  cannot  recover. 

The  plaintiff  in  such  case  may  show  on  trial,  without  any  allegation  to  that  effect  hi 

,  his  declaration,  mat  the  execution  failed  of  service,  and  he  has  sustained  damage,  by 

reason  of  the  defendant's  not  retaining  the  execution  in  his  hands,  or  in  consequence 

of  some  act  or  omission  of  duty  in  regard  to  it,  for  which  he  would  have  been  liable 

if  he  had  retained  it. 

This  was  an  action  on  the  case  to  recover  damages  for  the  de- 
fault of  the  defendant,  in  bis  office  of  constable  of  Danby,  in  not 
executing  a  writ  of  execution  in  favor  of  the  plaintiff  against  Wil- 
liam Hitt  and  Jonathan  F.  Barrett  of  said  Danby.  Plea,  gen- 
eral issue. 

At  the  trial  in  the  county  court,  the  plaintiff  proved  that  on  the 
15th  day  of  July,  1625,  he,  by  bis  attorney,  delivered  to  the  de- 
fendant an  execution  against  the  said  Hitt  and  Barrett,  for  $639, 
29  damages,  and  $9  48  cost,  directed  to  the  sheriff  of  Rutland 
county,  his  deputy,  or  either  constable  of  Danby,  and  dated 
June  20,  1825.  It  appeared  that  at  the  time  the  execution  was 
delivered  to  the  defendant,  and  during  the  whole  life  of  it,  the  said 
Barrett  was  con&ned  in  jail,  in  Rutland,  without  the  said  town  of 
Danby,  and  it  did  not  appear  he  had  any  property.  It  also  ap- 
peared in  evidence  that  Hitt  resided  in  Danby  on  a  farm  lying 
partly  in  Danby,  and  partly  in  Mount-Tabor,  in  Rutland  county, 
and  that  he  was  also  destitute  of  property.  The  day  after  the 
defendant  received  the  execution  he  delivered  it  over  to  Jacob 
Edgerton,  y.  a  deputy  sheriff  of  the  county  of  Rutland,  to  be 
by  him  executed  ;  who  afterwards,  on  the  23d  day  of  July,  1825, 
committed  the  said  Barrett  to  jail,  and  within  the  life  of  said  ex- 
ecution returned  it  to  the  office  of  the  clerk  of  Bennington 
county  court,  from  whence  it  issued.  He  also  returned  that  he 
had  made  diligent  search  for  said  Hitt,  and  could  not  find  his 
body  nor  property.  There  was  no  evidence  that  the  defendant, 
while  the  execution  was  in  his  hands,  had  seen  either  the  body 
or  property  of  Hitt. 

The  plaintiff  offered  to  give  in  evidence,  that  in  a  conversation 
between  the  defendant  and  Hitt,  a  few  days  after  the  execution 
had  been  delivered  to  the  deputy  sheriff  the  defendant  informed 
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Hitt  that  the  execution  had  passed  through  his  hands  into  theBc**"GTov, 
hands  of  the  said  deputy  sheriff;   which  evidence  was  objected/     eim7' 
to  by  the  defendant,  but  was  admitted  by  the  court*  Isham 

"  The  defendant,  to  support  the  issue  on  his  part,  offered  to  show  »j^ 
by  the  said  deputy  sheriff,  that  the  defendant  delivered  over  the 
execution  to  him,  at  Danby, on  the  16th  day  of  July,  A.  D.  1825, 
to  levy,  serve  and  return  according  to  law,  and  that  the  defend- 
ant, at  the  same  time,  assigned  reasons  for  delivering  over  the  ex- 
ecution to  the  said  deputy  sheriff,  and  what  the  said  reasons  so  as- 
signed were ;  that  the  defendant,  at  the  same  time,  gave  the  said 
deputy  sheriff  instructions,  in  regard  to  levying  the  execution, 
and  what  the  said  instructions  were;  and  that  the  said  deputy 
sheriff  had  made  use  of  the  greatest  diligence  to  arrest  Hitt  on 
said  execution  :  which  evidence  was  objected  to  by  the  plaintiff, 
and  rejected  by  the  court. 

The  defendant  requested  the  court  to  instruct  the  jury,  that  the 
defendant  had  a  right,  before  he  saw  Hitt  or  Barrett,  or  any 
property  belonging  to  them,  or  either  of  them,  upon  which,  by 
the  use  of  reasonable  diligence,  he  could  have  levied  the  said  exe- 
cution, to  deliver  the  same  over  to  the  said  deputy  sheriff,  to  be 
levied  and  served  by  him.  But  the  court  refused  so  to  instruct 
the  jury ;  but  charged  them,  That  it  was  not  necessary  for  the 
court  to  decide  whether  a  constable  might  deliver  over  an  ex- 
ecution to  another  constable  or  sheriff  to  levy  and  serve,  if  he  had 
good  reason  for  so  doing  :  but  as  the  defendant  had  shewn  no  rea- 
son for  delivering  over  the  execution  to  the  deputy  sheriff  in  the 
present  instance,  he  was  not  justified  in  delivering  it  to  him.  The 
defendant  further  requested  the  court  to  charge  the  jury,  that 
provided  the  execution  was  delivered  over  by  the  defendant  to 
the  deputy  sheriff,  before  the  defendant  had  reasonable  means  of 
arresting  Hitt  or  Barrett,  or  levying  the  same  on  their  property, 
and  before  he  had  seen  them  or  their  property,  and  provided 
also,  the  execution  was  afterwards  faithfully,  properly,  and  le- 
gally served  and  executed  by  the  deputy  sheriff, — this  was  a 
sufficient  defence  in  this  action,  whether  the  execution  was  satis- 
fied, or  returned  non  est  inventus,  and  unsatisfied.  But  the 
court  refused  so  to  instruct  the  jury ;  but  instructed  them,  That 
this  might  not  be  a  justification  to  the  defendant  without  a  collec- 
tion of  the  debt,  or  committing  Hitt  to  jail,  though  it  might  be  suf- 
ficient to  justify  the  deputy  sheriff.  The  court  further  charged 
the  jury,  That  if  they  believed  the  fact  of  the  execution's  being 
in  the  hands  of  the  deputy  sheriff,  was  communicated  by  the 
defendant  to  Hitt,  and  that  Hitt  in  consequence  of  such  commu- 
nication kept  out  of  the  way  of  the  deputy  sheriff,  it  was  their  du- 
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BmvmcTov^j  xo  give  the  plaintiff  such  damage  as  he  had  sustained  by  reastffl 
1828.       of  Hitfs  so  keeping  out  of  his  way. 

Igham         The  jury  returned  a  verdict  for  the  plaintiff.*    The  defendant 
E&ieatoa.  fiIc<*a  biH  of  exceptions,  stating  the  foregoing  facts,  and  thereup* 
on  the  cause  was  removed  to  the  Supreme  Court* 

Bennett  and  Aikin,for  the  defendant.- *1 »  The  defendant  con-* 
tends  that  he  had  a  right  before  he  had  seen  Hiit  or  Barrett,  ot 
the  property  of  either  ofthem,|and]beforehehad  had  a  reasonable 
opportunity  to  levy  the  execution,  to  deliver  it  over  into  the  hands 
of  Edgerton,  the  deputy  sheriff.  On  the  delivery  of  the  execu* 
tlon  to  Egglseton,  no  contract  expressed  or  implied  arose,  that  he 
-  would  personally  serve  it*  An  official  duty  alone  arose,  for  a  neg- 
lect of  which,  accompanied  by  an  injury,  the  plaintiff  might  sustain 
this  action.- 1 D.  CVtip.  164.- And  the  same  official  duty  devolved 
on  Edgerton  on  his  receiving  the  execution,  and  the  same  liabilities 
to  the  plaintiff  in  case  of  neglect*  May  not  a  sheriff  deliver  over  a 
process  to  be  served  to  his  deputy,  or  the  deputy  to  a  sheriff,  or  to 
another  deputy  ?  and  if  so,  how  do  these  cases  differ  from  the 
present  i  May  not  cases  occur,  where  it  is  not  only  the  right*  but 
the  duty,  of  a  Constable  to  deliver  over  process  in  his  hands  for 
service,  into  the  hands  of  another  officer  to  serve  i 

But  if  the  Court  should  be  of  opinion  that  the  defendant  eta-* 
not  be  justified  for  handing  over  the  execution  to  the  deputy  sheriff, 
without  showing  good  reasons  therefor,  then  the  county  court  erred 
in  not  permitting  the  defendant  to  show  the  reasons  for  his  deliver- 
ing over  the  execution,  as  assigned  by  him  at  the  time  of  the  deliv- 
ery of  the  same,  they  forming  a  part  of  the  t  es  gesta. — 1  Aik.  43. 

Again,  the  court  erred  in  another  respect,  in  that  they  under- 
took to  decide  a  question  of  fact.  They  instructed  the  jury,  a- 
mong  other  things,  that  as  the  defendant  had  shown  no  reasons 
for  delivering  over  the  execution  to  the  deputy  sheriff,  in  the  pre** 
ent  instance,  he  was  not  justified. 

2,  But  whatever  may  be  the  opinion  of  the  Court  as  to  the  right 
of  the  defendant  to  deliver  over  the  execution  to  the  deputy  sher- 
iff, in  the  abstract,  we  contend,  at  all  events,  he  may  be  justified,  by 
the  event.  To  give  the  plaintiff  a  right  of  action,  there  must  be 
not  only  a  neglect  of  duty  in  the  defendant,  but  a  damage  must 
thence  ensue  to  the  plaintiff. — 2  Lev.  85. — -4  T.  R.  611.— 
Ham.  JV.  P.  345.— 1  Greanleafs  R.  68.— If  the  defendant  de- 
livered over  the  execution  to  the  deputy  sheriff,  before  there 
was  any  neglect  of  duty  on  his  part,  and  the  deputy  sheriff  after- 

'  *It  does  not  appear  from  the  exceptions,  nor  (torn  any  part  of  the  case,  for  what 
amount  the  verdict  was  rendered,— Ed. 
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wards,  faithfully,  legally,  tnd  properly  served  the  same,  &*™**%£!£™** 
Was  do  neglect  of  duty  any  where.     We  say  further,  that  if  the       1828. 
plaintiff  had  the  benefit  of  his  execution,  as  far  as  he  could      Uham 
have  it,  by  a  faithful,  legal,  and  proper  service  of  the  same,  he  sus-    e^JJJ^ 
tained  no  damage.    If  the  execution  was  returned  non  est  as  to 
Hitt,  still  fats  bail  was  charged. 

3.  The  defendant  offered  to  prove  that  the  deputy  sheriff  made 
use  of  the  greatest  diligence  to  arrest  Hitt  on  the  execution, 
which  evidence  was  rejected  by  the  court.  If  it  was  competent 
for  the  plaintiff  to  urge  the  neglect  of  the  deputy  sheriff  to  arrest 
Hitt,  to  charge  the  defendant,  most  clearly  it  was  competent  for 
the  defendant  to  show  that  the  deputy  sheriff  made  use  of  every 
effort  to  arrest  him. 

Isham  far  the  plaintiff 1— It  is  insisted  by  the  plaintiff  in  this 
case,  that  the  trust  to  the  sheriff  or  constable  is  a  personal  trust* 
and  the  authority  committed  to  them  is  not  transferable  from  one 
to  the  other.  It  cannot  be  denied  that  when  an  execution  is  de- 
livered to  either,  if  he  sees  the  defendant,  and  in  such  a  situation 
that  he  can  arrest  him  during  the  life  of  the  execution,  it  is  his 
duty  to  do  so  ;  and  the  execution  being  out  of  his  possession  is 
oo  excuse  for  him.  There  is  no  law  authorizing  the  delivery  of 
an  execution  from  one  sheriff  to  another,  save  in  cases  of  removal 
of  the  former  sheriff,  and  a  new  one  appointed  in  his  room ;  which 
doctrine  does  not  affect  the  present  case*  The  duties  of  the  sher- 
iff and  constable  are  pointed  out  to  each.  The  constable  is  res* 
ponsible  for  his  own  acts;  the  sheriff  for  himself  and  deputy.  If 
ft  sheriff  have  an  execution  to  execute,  he  may  deliver  it  to  his  de- 
puty ;  for  it  is  the  same  as  if  he  had  executed  it  himself.  But  he 
cannot  deliver  it  to  a  constable,  for  he  is  not  responsible  for  the 
act  of  the  constable,  as  his  deputy.  So  a  constable  cannot  de- 
liver an  execution  to  a  sheriff  or  his  deputy  $  but  must  execute 
the  process  himself. 

There  are  no  authorities  on  this  point ;  for  it  never  was  presum- 
ed that  such  a  case  could  exist  as  handing  from  one  officer  to  an- 
other. It  is  sufficient  for  us  to  show  that,  during  the  life  of  the  ex- 
ecution, the  defendant  saw,  conversed  with,  and  could  have  ar- 
rested ,  the  defendant,  Hitt,  but  did  not ;  and  it  is  immaterial 
whether  his  execution  was  burnt  up  by  him  intentionally,  or  given 
to  some  other  person.  Moreover,  it  is  evidence  of  some  thing 
worse,  when  it  appears  that  the  very  next  day  after  receiving  the 
execution,  he  delivered  it  to  Edgerton,  and  within  one  or  two 
days  after,  informed  Hitt  that  the  execution  had  passed  through 
his  hands  to  Edgerton  ;  so  that  Hitt  might  be  on  his  guard,  and 
secrete  himself,  or  remove  himself  away. 

KK 


Egglestoo 


274  CASES  IN  THE  SUPREME  COURT 

B«w!fTWGToir,  Every  officer  should  return  the  process  delivered  to  him  ;  and 
'i828.ry'  should  no  return  be  made,  or  a  false  return,  he  must  be  responsi- 
JJJj^J  ble.  And  even  in  cases  where  the  term  of  office  expires,  and 
»«•  the  sheriff  may  deliver  over  to  the  successor,  the  return  on  the 
process  must  be  made  by  the  first  sheriff. — 4  East.  604. — The 
whole  doctrine,  as  it  relates  to  sheriffs  not  returning  or  execu- 
ting a  process  delivered  to  them  to  execute,  applies  in  this 
case.  A  sheriff  may  always  execute  his  office  until  a  new  one  be  ap- 
pointed, and  he  is  obliged  to  do  so  while  he  holds  the  office.  Same 
doctrine  as  to  a  constable.  If  the  execution  had  never  been  de- 
livered over  to  the  deputy  sheriff,  what  would  have  been  the  res- 
ponsibility of  the  constable?  And  how  can  he  discharge  himself 
by  his  own  act,  unless  it  be  in  the  way  of  his  duty  ?  For  it  is  his  un- 
lawful acts  alone  that  we  complain  of,  or  an  omission  to  do  his  du- 
ty. But  the  defendant  objects  that  we  attempted  to  prove  that 
the  constable  received  the  execution  on  the  evening  of  the 
15th  July,  J  825,  and  the  next  morning  delivered  it  over 
to  Edgerton,  and  immediately  informed  the  defendant,  Hitt, 
that  the  execution  was  out,  and  had.  passed  through  his  hands  to 
Edgerton.  What  if  the  defendant  had  a  right  to  deliver  over 
the  execution  to  the  deputy  sheriff?  he  had  no  right  to  give  notice 
to  Hitt,  so  as  to  evade  the  vigilance  of  the  officer.  They  say 
they  offered  Edgerton  to  testify,  and  that  he  was  rejected ;  and 
so  he  ought  to  be ;  but  still  it  does  not  appear  what  they  wished  to 
prove  by  him. 

Prentiss,  J.  delivered  the  opinion  of  the  Court. — This  action 
was  brought  to  recover  damages  for  the  neglect  or  default  of  the 
defendant,  in  his  office  of  constable  of  Danby,  in  not  executing 
and  returning  a  writ  of  execution,  delivered  him,  in  favor  of  the 
plaintiff  and  against  William  Hitt  and  Jonathan  F*  Barrett  of 
Danby.  The  defendant,  the  day  after  he  received  the  execu- 
tion, delivered  it  over  to  a  deputy  sheriff,  who  returned  it  into  the 
clerk's  office  in  due  time,  with  a  return  thereon,  that  he  had  arres- 
ted Barrett  and  committed  him  to  gaol,  and  had  made  dilligent 
search,  but  could  find  neither  the  body  or  property  of  Hitt  with- 
in his  precinct.  Hitt,  at  the  time  the  execution  was  delivered  to 
the  defendant,  resided  in  Danby \  but  had  no  ostensible  property, 
either  real  or  personal,  to  satisfy  the  execution  ;  and  Barrett was 
then  confined  in  gaol,  and  was  destitute  of  property.  Proof  was 
admitted  on  the  part  of  the  plaintiff,  though  objected  to,  that  the 
defendant,  a  few  days  after  he  had  delivered  over  the  execution 
to  the  deputy  sheriff,  gave  information  to  Hitt  that  the  execution 
had  passed  through  his  hands  into  the  hands  of  the  deputy  sheriff. 
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TTie  defendant  offered,  but  was  not  permitted,  to  shew,  that  at  to***mQrow 
time  he  delivered  over  the  execution,  he  assigned  reasons  for  so       1828. ' 
doing,  and  what,  as  the  language  of  the  exceptions  is,  the  reasons      lgham 
assigned  were  ;  and  that  the  deputy  sheriff  had  used  the  greatest  £  «j^ 
diligence  to  arrest  the  body  oiHitt.    The  questions  to  be  decid- 
ed in  the  case,  arise  upon  the  rejection  of  the  proof  thus  offered  by 
the  defendant ;  upon  the  admission  of  the  testimony  given  on  the 
part  of  the  plaintiff  and  objected  to  by  the  defendant ;  and  upon 
the  instructions  given  to  the  jury,  connected  with  the  requests 
made  to  the  court  on  the  subject  by  the  defendant's  counsel. 

As  the  reasons  for  which  the  execution  was  delivered  by  the 
defendant  over  to  the  deputy  sheriff  are  not  stated  in  the  excep- 
tions, it  does  not  appear  that  the  evidence  respecting  them,  which 
was  offered  by  the  defendant,  was  at  all  material 5  and  unless  it 
appears,  affirmatively,  to  have  been  material,  it  must  be  taken  to 
have  been  properly  rejected.  And  the  evidence  that  the  deputy 
sheriff  had  been  diligent  in  his  endeavours  to  arrest  Hitt,  cannot' 
be  considered  material,  so  long  as  it  appears  from  the  exceptions 
that  no  negligence  was  imputed  to  him. 

Whether  the  evidence  given  on  the  part  of  the  plaintiff,  that  the 
defendant  communicated  to  Hitt  information  that  the  execution 
was  in  the  hands  of  the  deputy  sheriff,  was  admissible,  and  wheth- 
er the  court  below  was  bound,  in  its  directions  to  the  jury,  to  com- 
ply with  the  requests  made  by  the  defendant's  counsel,  are  questions 
involved  in,  and  may  be  considered  as  depending  upon,  the  inquiry, 
whether  the  instructions  given  to  the  jury  were  such  as  the  law 
applicable  to  the  case  required.  The  only  request  necessary  or 
material  to  be  noticed,  is  that  by  which  the  court  was  called  upon 
to  instruct  the  jury,  that  if  the  defendant  delivered  over  the  exe- 
cution to  the  deputy  sheriff,  before  he  had  opportunity  to  take  the 
bodies  or  property  of  Hitt  and  Barrett,  and  the  execution  was 
faithfully  executed  and  returned  by  the  deputy  sheriff,  it  was  a 
sufficient  defence  to  the  action,  whether  the  execution  was  return- 
ed satisfied  or  unsatisfied.  The  court  instructed  the  jury,  that  it 
might  not  be  a  defence,  without  a  collection  of  the  debt,  or  com- 
mitment of  Hitt  to  gaol ;  and  that  if  they  believed  that  the  fact  of 
the  execution  being  in  the  hands  of  the  deputy  sheriff  was  commu- 
nicated by  the  defendant  to  Hitt,  and  thatHttf  by  reason  of  such  in- 
formation had  avoided  the  deputy  sheriff,  the  plaintiff  was  entitled 
to  recover  such  damages  as  he  had  sustained  in  consequence  of  HitCs 
avoidance  of  the  execution,  and  thefailure  to  arrest  his  body  upon 
it.  These  instructions,  taken  together,  were  adapted  to  the  facts 
proved  in  the  case,  and  shew  the  ground  on  which  the  cause  was 
submitted  to  the  jury.    The  latter  clause  of  the  instructions  pre- 
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B5T£HflT0K'  send  the  point  upon  which  the  cause  turned,  and  oil  which  it 
1828.  '    must  be  taken  that  the  jury  found  in  favor  of  die  plaintiff;  and  if 
^ham     the  direction  on  this  point  was  right,  it  follows,  not  only  that  the 
Eggksion.  evWence<>n  which  it  was  predicated  was  correctly  admitted,  but 
that  the  instruction  which  the  defendgpt's  counsel  requested  to  be 
given  to  the  jury  was  properly  refused.    It  is  said  that  the  direc- 
tion to  the  jury  was  wrong,  because  the  defendant  had  a  right  to 
deliver  over  the  execution  to  the  deputy  sheriff;  and  the  evidence 
of  his  giving  information  of  the  fact  to  Hitt,  though  it  had  the  ef- 
fect to  enable  Hitt  to  avoid  the  deputy  sheriff  and  defeat  the  ex- 
ecution, would  not  support  this  action,  which  is  a  general  action  for 
not  executing  and  returning  the  execution,  but  the  matter  if  avail- 
able to  the  plaintiff,  should  have  been  stated  specially  in  his  deck* 
"  ration. 

It  is  true,  that  the  gist  of  this  action  is  the  neglect  or  failure  to 
execute  the  writ  of  execution,  in  the  manner  in  which  it  should 
have  been  executed ;  and  it  is  quite  immaterial  by  whom  it  was  ex- 
ecuted, provided  every  thing  was  done  which  the  plaintiff  Was  en- 
titled to  have  done.  Whether  the  defendant  performed  the  ser- 
vice himself,  or  procured  it  to  be  done  by  another  officer,  to  whom 
the  execution  was  directed,  would  be  of  no  importance ;  for  if  per- 
formed by  any  one  in  the  manner  required  by  law,  and  without 
prejudice  to  the  plaintiff,  it  would  be  a  complete  answer  to  die.  ac- 
tion. But  when  a  creditor  delivers  an  execution  to  a  particular 
officer,  and  he  does  not  serve  and  return  it,  the  creditor  has  a; 
right  to  bring  an  action,  and  declare  against  him  for  not  serving 
and  returning  the  execution :  and  if  the  officer  would  excuse  him- 
self by  shewing  that  he  had  delivered  the  execution  over  to  anoth- 
er officer,  who  had  returned  it  in  due  time,  but  unsatisfied,  the 
creditor  may  shew,  without  any  allegation  to  that  effect  in  his  dec- 
laration, that  the  execution  failed  of  service,  and  he  has  sustained 
damage,  by  reason  of  the  defendant's  not  retaining  the  execution 
in  his  hands,  or  in  consequence  of  some  act  or  omission  of  duty  in 
regard  to  it,  for  which  he  would  have  been  liable  if  L  2  had  retain- 
ed it.  The  creditor  has  a  right  to  look  to  theqbfficer  to  whom  he 
has  committed  the  execution,  either  for  the  money  which  may 
have  been  collected  upon  it,  or  for  any  damage  which  may  have 
accrued  to  him  from  negligence  in  the  service  or  return  of  it ;  and 
he  is  not  bound  to  anticipate,  in  his  declaration,  the  fact  of  the  exe- 
cution being  delivered  over  to  another  officer,  with  whom  henev* 
•  er  entrusted  it,  or  the  doings  of  such  officer  upon  it.    If  this  is 

brought  in  as  a  defence  to  the  action,  the  creditor  may  shew  any 
loss  he  has  sustained  in  consequence  of  the  execution  being  thus 
delivered  over  to  an  officer  to  whom  he  never  gave  any  authority 
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omit,  by  wdy  of  obviating  the  defence  set  up.    In  the  presefit  Bj£™^0,v 
case,  the  plaintiff  had  a  right  to  shew,  that  the  defendant,  after  he      1838.  ' 
had  delivered  the  execution  over  to  the  deputy  sheriff,  informed     J^J 
HUt  of  the  fact  5  arid  if  the  information  so  given  by  the  defendant  E  JJJ^ 
to  Hitt,  was  the  cause  of  Hitt's  avoiding  the  deputy  sheriff,  and 
of  the  execution  being  returned  non  est  inventus  as  to  him,  the 
plaintiff  was  entitled  to  recover,  and  the  jury  were  properly 
directed  to  give  such  damages  as  he  had  sustained  in  consequence 
of  it.    If  the  execution  had  been  served  upon  Hitt  as  well  a* 
Barrett,  the  plaintiff  would  hare  had  no  ground  of  Complaint. 
But  it  was  returned  without  service  upon  Hit t ;  find  if  this  was  oc-  . 
casloned  by  the  defendant's  puttingjthe  execution  out  of  his  hands 
into  the  hands  of  the  deputy  sheriff  and  giving  information  of  it  to 
Hitt,  it  was  an  injury  to  the  plaintiff  for  which  he  ought  to  have  ft 
remedy.    Where  an  oflicer  sends  notice  to  a  debtor  against  whom 
he  has  an  execution,  to  give  him  an  opportunity  to  avoid  him,  and 
then  returns  non  est  inventus,  he  is  liable   for   a  false  return. 
(Beckfordvs.  Montague,  2  Esp.  Cos.  Alt.)   The  injury  to  the 
creditor  is  certainly  no  less,  where  an  officer,  who  has  received  air 
execution,  without  die  consent  of  the  creditor,  delivers  it  over  to 
another  officer,  and  then  gives  information  of  it  to  the  debtor,  who 
in  consequence  of  the  information  avoids  the  execution.     Such  a 
practice  cannot  be  tolerated,  and  the  creditor  in  such  case  may 
recover  against  the  officer,  to  whom  he  has  delivered  the  execction,  v 

bis  just  damages,  in  an  action  for  not  serving  arid  returning  the  ex- 
ecution. 

Judgment  affirmed. 

Isham,  for  plaintiff. 

Bennett  and  Aikin,  for  defendant. 


-^■%^ 


Windsor, 

Ezra  Sabgeant  Jun.  vs.  Aaron  Lblakd,  trustee  of  Asa  Lelakd.    Fe^rtVt 

Depositions  or  papere,  filed  in  a  cause  in  the  court  below  as  evidence,  are  rio  part  of 
the  record,  and  cannot  be  regarded  as  such  on  a  removal  of  the  cause  to  the  Supreme 
Court.  But  if  either  party  would  avail  himself  of  such  evidence  on  the  trial  of  the 
case  in  the  Supreme  Court,  it  must  be  incorporated  into  the  redord,  or  stated  in  a 
bill  of  exceptions  filed  and  allowed,  or  in  a  case  agreed  upon  by  the  parties. 

A,  having  become  surety  for  B  to  one  C,  received  from  B  a  note,  and  mortgage  on  land, 
for  security.  Afterwards,  B  sold  the  mortgaged  premises,  and  die  purchaser 
thereupon  executed  hie  note  to  A  for  the  amount  then  due  on  the  debt  owing 
to  C,  for  which  A  had  become  surety,  and  A  at  the  same  time,  discharged  his  lien 
upon  the  land,  and  agreed  to  deliver  up  to  the  purchaser  the  note  signed  by  him,  , 
on  his  paying  the  debt  due  to  C— In  a  trustee-action  brought  against  A  at  the 
trustee  of  B,  it  was  held  that  A  was  not  chargeable. 

This  was  a  trustee  process  brought  by  the  plaintiff  against  da- 
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WiifDSoa,  ran  Leland  as  trustee  of  Asa  Leland,  under  (he  act  relating  to 
*18287'   "  absconded  or  concealed  debtors.''    In  the  county  court  the  true* 

"gMfetnt  tee  fi'e^  tne  following  disclosure  : 
Lftkn<L  "  *'  ^aron  Ltfondi  who  am  summoned  as  trustee  in  this 
"  action,  do  disclose,  testify,  and  say,  that  on  the  20th  day  of  May, 
"  1 823, 1  executed  a  note  as  surety  for  my  brother,  Asa  Leland, 
"  to  Solomon  JVUlson,  jun.  for  the  sum  of  $400,  on  interest,  and 
"  at  the  same  time  I  took  for  my  security  for  signing  said  note 
"  a  note  signed  by  my  brother,  Asa,  to  me  of  the  same  date,  and 
"  for  the  same  sum,  and  a  mortgage  on  bis  farm  in  Chester,  for 
"  security  of  the  payment  of  said  note.  Afterwards,  to  wit,  on 
"  the  27th  day  of  February,  1826,  I  executed  another  note  to 
"  said  WilUon,  as  security  for  my  said  brother,  Asa  Leland,  of 
"  that  date,  for  $200,  on  interest,  and  took  a  note  of  my  brother 
"  for  the  same  sum  and  another  mortgage  on  said  farm,  for  secu- 
"  rity  of  the  payment  of  said  last  mentioned  note ;  the  last  mort- 
"  gage  was  executed  the  2d  day  of  March,  1827.  On  the  3d 
"  of  March,  1827,  my  brother  Asa  sold  his  farm  in  Chester  to 
"  William  Armingion  of  said  Chester,  and  said  Armington  then 
".gave  me  his  note  for  the  sum  of  $703  25,  being  the  amount  of 
"  the  two  notes  included  in  my  two  mortgages  against  my  broth- 
"  er,  and  I  discharged  said  mortgages.  At  the  time  of  the  exe- 
"  cution  of  said  Arlington's  note  to  me,  I  did  not  know  whether 
"  my  brother  had  paid  any  thing  on  the  notes  I  had  signed  with  him 
"  to  said  JVUhon  ;  and  as  the  notes  I  held  against  my  brother 
"  were  given  only  for  my  indemnity  for  signing  the  notes  to  WiH- 
"  son,  I  agreed  with  the  said  Armington  to  deliver  up  said  Ar- 
"  mington's  note  to  him,  the  said  Armington,  on  receiving  the 
.  "  notes  I  had  signed  with  my  brother  to  said  fPiUson,  as  afore- 
"  said  ;  and  I  told  said  Armington  I  had  no  demand  on  my  broth- 
"  er  but  for  the  said  Willson's  notes.  At  the  time  Armington 
"  gave  me  his  note  my  brother  Asa  was  not  present.  Since  this 
"  trustee  process  was  served  on  me,  said  Armington  has  asked 
"  me  if  I  would  exchange  his  notes  for  the  Willson  notes  ;  I  told 
"  him  I  could  not  on  account  of  the  trustee  process. 

"  I  further  disclose  and  say,  that  I  hold  a  note  against  my 
"  brother  Asa  for  thirty  dollars,  and  he  has  a  note  against  me  Tor 
"  about  thirty-three  dollars,  which  \yill  make  a  balance  of  three  dol- 
"  lars,  or  a  few  cents  over  three  dollars,  which  I  am  owing  him, 
"  and  was  at  the  time  of  the  service  of  said  process.  There  has 
"  never  been  any  thing  said  between  my  brother  Asa  and  me  res- 
"  pecting  the  Armington  note. 

"  Aaron  Leland" 

The  plaintiff  introduced  the  deposition  of  the  said  Armington, 
which  was  admitted  as  evidence  by  agreement  of  parties : 
but  as  it  was  not  taken  into  consideration  by  this  Court, 
it  is  not  necessary  to  state  the  facts  contained  in  it.  The  court 
below  considered  that  the  said  Aaron  Leland  was  not  chargea- 
ble, and  rendered  judgment  accordingly.  The  plaintiff  appealed 
to  the  Supreme  Court  for  a  revision  of  said  judgment. 
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Prentiss,  J.  delivered  the  opinion*  of  the  Court.— Whether  Ww»«>b, 

*  *■    »       »       t       •  11  *•   /»       r  February , 

or  not  Aaron  Leland,  who  is  summoned  as  the  trustee  of  Asa  Le-  1828. 
land,  ought  to  be  charged  as  such  in  this  action,  must  be  decided  Saj>geaBt 
upon  the  facts  stated  in  his  disclosure.  The  testimony  contained  i2\^ 
in  the  deposition,  which  is  said  to  have  been  used  in  the  court  be* 
low,  and  has  been  brought  up  here,  cannot  be  noticed,  since  the 
appellate  jurisdiction  of  this  court,  by  the  acts  of  1824  and  1826, 
is  confined  exclusively  to  issues  and  questions  of  law,  decided  by 
the  county  court,  either  on  the  declaration  and  pleadings,  or  on 
the  trial  and  hearing  of  a  cause,  and  appearing  from  the  record 
itself,  or  placed  upon  it  by  the  agreement  of  the  parties,  or  the 
allowance  and  order  of  the  court.  The  disclosure  in  a  trustee 
process,  or  the  report  of  auditors,  or  referees  in  a  cause,  forms  a 
part  of  the  record ;  but  depositions  or  papers,  filed  in  a  case  in 
the  court  below  as  evidence,'  are  no  part  of  the  record,  and  cannot 
be  regarded  as  such  on  a  removal  of  the  cause  here.  If  either 
party  wished  to  avail  himself  of  the  facts  contained  in  the  depo- 
sition which  has  been  introduced,  on  a  hearing  of  the  case  here, 
and  had  a  right  so  to  do,  the  facts  should  have  been  either 
incorporated  into  the  disclosure,  or  stated  in  exceptions  filed  and 
allowed,  or  a  case  agreed  upon  by  the  parties. 

The  material  facts  appearing  from  the  disclosure  are,  that  Aa- 
ron Leland,  the  trustee,  having  become  surety  for  Asa  Leland, 
the  principal  debtor,  to  one  JVillson,  on  two  promissory  notes,  for 
the  sum  of  $600,  Asa  Leland  executed  to  him,  for  his  security, 
two  notes  for  the  same  amount,  and  mortgagd  to  him  a  farm  to  se- 
cure the  payment  of  them;  that  afterwards,  in  March,  1827, 
Asa  Leland  sold  and  conveyed  the  farm  to  one  Armington, 
and  Armington  thereupon  executed  to  the  trustee  his  note  for 
the  sum  of  $703  25,  being  the  amount  then  due  upon  the  two 
notes  given  to  JVillson  ;  and  the  trustee  at  the  same  lime  releas- 
ed and  discharged  his  lien  upon  the  farm,  and  agreed  to  deliver 
up  to  Armington  the  note  signed  by  him,  on  his  paying  the  two 
notes  given  to  JVillson,  and  delivering  up  the  same  to  be  can- 
celled. 

Upon  the  facts  thus  stated,  it  is  impossible  to  contend  that  the 
trustee  on  taking  the  note  executed  to  him  by  Armington,  became 
a  debtor  to  Asa  Leland  for  the  amount.  The  note  was  execut- 
ed to,  and  received  by,  the  trustee,  as  a  substitute  for  the  security 
he  relinquished,  and  was  intended  as  an  indemnity,  in  lieu  of  the 
mortgage,  to  secure  him  against  his  liability  to  Willson  ;  and  by 
the  express  agreement  of  the  parties,  if  Armington  discharged 
that  liability,  it  was  to  be  a  satisfaction  of  the  note.  If  Armington 
did  not  do  this,  and  the  trustee  was  compelled  to  pay  the  debt  due  to 
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JfiUson,  he  was  entitled  to  collect  the  money  of  Armington  upoa 
the  note,  and  to  retain  it  to  his  own  use,  io  order  to  reimburse  his 
'  advances.  In  either  case,  it  is  very  clear  that  he  would  not  be  the 
debtor  o(Asa  Leland.  Even  if  Asa  Leland  had  paid  the  debt  to 
Willson,  and  the  trustee's  liability  as  surety  was  thus  entirely 
discharged,  he  could  not  be  made  chargeable  in  this  process, 
so  long  as  he  has  received  no  p^rt  of  the  money  due  upon  the  note 
from  Armington.  By  the  statute,  to  charge  a  person  as  a  trustee, 
he  must  have  in  his  hands  or  possession,  "  money,  goods,  chat- 
tels, rights  or  credits"  of  the  principal  debtor.  By  money,  rights 
or  credits,  is  meant  cash  in  the  hands  of  the  trustee,  or  debts  due 
from  him,  belonging  to  the  principal  debtor.  Until  the  bailee  or 
bolder  of  a  note  has  received  the  money  upon  it,  or  has  made  him- 
self accountable  for  it,  there  is  no  debt  due  from  him,  and  he  has 
neither  money,  rights,  or  credits  in  his  hands,  within  the  meaning 
of  the  statute*  When  the  trustee  owes  the  principal  debtor  money,  or 
has  money  in  his  bands  belonging1  to  him,  the  statute  provides  that 
the  plaintiff,  after  judgment,may  have  execution  against  \he  trustee, 
his  proper  goods  and  estate,  for  so  much  of  the  sum  found  in  his 
hands,  as  will  answer  and  satisfy  the  judgment  against  the  princi- 
pal debtor.  When  the  trustee  is  neither  in  the  possession  of  mo- 
ney belonging  to  the  principal  debtor,  nor  indebted  to  him,  but 
has  goods  and  chattels  of  the  principal  debtor  in  his  hands,  execu- 
tion is  to  issue  against  such  goods  and  chattels  in  the  possession 
of  the  trustee.  As  a  note  or  chose  in  action  cannot  be  taken  on 
execution,  it  is  not  liable  to  attachment  by  this  process  ;  and  a 
person,  therefore,  in  possession  of  a  note  belonging  to  another,  un- 
less he  has  received  the  money  upon  it,  or  made  himself  a  debtor 
for  it  in  sorpe  other  way,  cannot  be  adjudged  a  trustee.  If  the 
principal  debtor,  in  this  case,  was  in  fact  entitled  to  the  whole  or 
any  portioiaof  the  money  due  upon  the  note  from  Armington,  the 
plaintiff  should  have  joined  Armington,  who  alone  owed  the  mo- 
ney, as  a  party  io  the  trustee  process.  All  the  necessary  parties 
would  then  be  before  the  Court ;  and  on  a  disclosure  by  Arming* 
ton,  that  the  note  was  due  and  unpaid,  and  a  disclosure  by  the 
present  trustee,  that,  though  the  note  was  payable  to  him,  the 
whole  or  a  part  of  the  money  due  upon  it  belonged  to  the  princi- 
pal debtor,  thQ  case  would  come  within  the  equity  of  the  statute, 
and  judgment  might  be  rendered  against  Armington,  for  such 
sum  as  should  be  found  to  belong  to  the  principal  debtor.  This 
could  be  done  with  perfect  security  to  Armington  as  the 
judgment  in  such  case  would  be  conclusive  upon  all  the  parties, 
and  an  absolute  discharge  to  Armington  for  the  sum  which  should 
be  thus  taken  from  him,  in  any  action  .which  might  afterwards  be 
brought  upon  the  note  in  the  name  of  die  present  trustee. 
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On  other  fads,  and  on  other  grounds,  than  ihose  already  men-  ^g&ES* 
lioned,  it  appears  from  the  disclosure,  that  the  trustee  is  indebt-      1828. 
ed  to  the  principal  debtor  in  the  sum  of  three  dollars.    But  this    sargeant 
is  not  sufficient  to  indemnify  the  trustee  for  his  reasonable  costs;     u^a 
and  in  such  case  the  statute  directs  that  no  judgment  shall  be  ren- 
dered against  the  trustee,  but  all  proceedings  against  him  shall  be 
stayed)  and  judgment  shall  be  rendered  in  favour  of  the  trustee  for 
the  residue  of  his  costs,  deducting  the  sum  found  in  his  hands, 
to  be  taxed  against  die  plaintiff.      As  the  judgment  in  the  cOurt 
below  was  in  favor  of  the  trustee,  and  entered  up  substantially  ac- 
cording to  the  provision  of  the  statute,  it  must  be  affirmed. 

Judgment  affirmed. 

William,  for  plaintiffs 

Washburn,  for  trustee. 


Ebenkzeji  Bftswra  and  Rurus  Emerson  vs.  Chi&les  Stoey,  CAJjJ£^riA' 
Sjjuly  Story,  and  Elijah  M.  Davis*  ^Jbb/ 

If  a  writ  of  attachment  be  served  by  leaving  a  copy  with  the  defendant*  die  eervioe 
will  operate  aa  a  summon*,  and  ia  tiintcient  to  hold  the  defendant  to  trial. 

This  was  a  writ  of  attachment  in  the  common  form*  command- 
ing the  officer  "  to  attach  the  goods,  chattels  or  estate,  of  the  de- 
fendants, to  the  value  of  five  hundred  dollars,  and  them  to  notify 
thereof  according  to  law ;  and  for  want  thereof  to  take  theft  bod- 
ies, if  to  be  found  within  the  precincts  of  the  officer,  and  them 
safely  keep  and  have  to  appear,9'  &c.  The  writ  was  served  on 
all  the  defendants  by  the  officer's  delivering  to  each  of  them  a 
true  and  attested  copy  thereof,  with  his  return  thereon. 

At  the  trial  in  the  county  court  the  defendants  pleaded  in  abate- 
ment) "  That  said  writ  issued  as  an  attachment,  with  directions 
to  attach  the  goods,  chattels,  or  estate  of  the  defendants,  be.  and 
that  no  service  had  ever  been  made  of  said  writ  by  attaching  any 
goods,  chattels,  or  estate  of  the  defendants,  or  by  attaching  the 
bodies  of  the  defendants,  or  any  of  them."  To  this  plea  the  plaintiff 
demurred.  The  court  adjudged  the  plea  sufficient,  and  abated  the 
writ.  The  plaintiff  appealed  to  the  Supreme  Court  for  a  re  hearing. 

Mr.  Fletcher,  for  the  plaintiffs. — The  service  was  good  as  a 
writ  of  summons,  though  it  may  be  bad  as  an  attachment  to  hold 
a  lien  upon  property  or  bail. 

1.  The  service  of  an  attachment  may  be  bad  as  such,  but  good 
as  a  summons  ;  as  if  copies  be  incorrect,  or  none  left  at  the  place 
required  by  law. 

2.  Service  of  summons  by  reading  is  good,  though  the  law  re- 
quires that  it  should  be  by  copy.     1  Swift's  Dig.  589. 
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C^rS"A'  ^  Stoty'M  fa  defendant*.— The  statute,  jp.  64,  65  says 
18^8.  "  writs  of  summons  shall  be  served  by  delivering  defend  act  a  copy 
Brewer  etai.  of  the  writ,"  &c.  and  when  goods  or  chattels  are  attached, "  a  copy 
Story*  ab.  °^  l^e  *tiacbment,  and  a  list  of  the  property  attached,  with  the  of- 
ficer's return  thereon,  shall  be  delivered  to  the  defendant."  This 
clearly  implies  that  an  attachment  cannot  be  served  but  by  taking 
some  property  or  body,  and  in  case  of  property,  the  object  of  a 
copy,  and  return,  and  list,  is,  to  shew  defendant  what  property  is 
attached,  as  well  as  to  give  notice  of  the  suit.  So  is  the  tenor  of 
the  writ,  to  take  the  property  or  body  if  to  be  found  in  the  officer's 
precincts,  and  him  notify  according  to  law;  otherwise,  from  the 
nature  of  the  case,  to  make  a  non  est  return.  This  is  a  statute 
regulation,  and  the  court  are  not  authorized  to  say  they  will  a- 
dopt  another  method  of  service,  which,  in  their  opinion,  may  an- 
swer as  well.  It  would  be  dangerous  in  practice  and  arbitrary, 
and  making  law  instead  of  construing  law  already  made,  and  con- 
trary to  all  analogy.  The  decision  in  1  Surijt'e  J)ig.  611,  that  rea- 
ding an  attachment  to  defendant  is  good  service  to  hold  him  to 
trial,  may  afford  an  argument  for  plaintiffs,  but  is  probably  the  on- 
ly authority  to  be  found.  The  decision  itself  fe  evidence  of  the 
danger  of  deviating  from  the  law,  and  exercising  too  great  lati- 
tude of  discretion. 

Prentiss,  J.  delivered  the  opinion  of  the  Court.  The  ques- 
tion 8  whether  the  delivery  by  the  officer  of  a  true  and  attested 
copy  of  the  writ  of  attachment,  and  of  his  rettrtn  thereon,  to  each 
of  the  defendants,  without  an  attachment  of  their  goods,  chattels, 
estate  or  bodies,  is  a  sufficient  service  of  the  writ  upon  the  de- 
fendants to  hold  them  to  trial. 

The  ordinary  mode  of  process,  in  civil  causes,  within  this  state, 
is  by  writ  of  summons  or  attachment ;  and  the  form  of  each  is 
prescribed  by  statute.  As  to  the  manner  of  serving  the  processes, 
it  is  provided,  that  this  writ  of  summons  shall  be  served  by  deliv- 
ering to  the  defendant,  or  leaving  at  the  house  of  his  usual  abode, 
a  true  and  attested  copy  of  the  writ,  with  the  officer's  return  there- 
on ;  and  that  when  the  goods,  chattels,  or  estate  of  any  person 
shall  be  attached,  at  the  suit  of  another,  a  copy  of  the  attachment, 
with  a  list  of  the  articles  or  description  of  the  estate  attached,  at- 
tested by  the  officer  serving  the  same,  shall  be  delivered  to  the  de- 
fendant, or  left  at  the  house  of  his  usual  abode,  as  is  directed  in 
the  service  of  a  summons.  It  is  further  provided,  that  when  the 
body  of  any  defendant  shall  be  taken  on  mesne  process,  in  any 
civil  action,  it  shall  be  the  duty  of  the  officer  serving  the  process 
to  deliver  the  defendant  an  attested   copy  thereof,  if  required.— 
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(Camp.  Stat. p.  64,  66,  s.  26,  28  J      It  is  no  where  declared,  €ij£3JUf 
that  a  writ  of  attachment  shall,  in  any  instance,  be  served  by  read-       ia»/ 
ing  ;  nor  is  it  expressed,  or  necessarily  implied  from  any  provis-  Brewer  etaL 
ion  in  the  statute,  that  it  cannot  be  served,  otherwise  than  by  at-   &0r?el8jg. 
taching  tbe  property  or  body  of  the  defendant.      The  writ  con- 
tains a  command  to  attach  the  goods,  chattels,  or  estate  of  the  de- 
fendant ;  and  for  want  thereof,  to  take  his  body  :  but  if  the  plain- 
tiff is  disposed  to  waive  the   right,   which  the  writ  gives  him,  to 
take  either  property  or  body,  the  defendant  has  no  cause  of  com- 
plaint ;  and  if  he  has  notice  of  the  suit  by  a  copy  of  the  writ 
delivered  him,  there  is  no  good  reason  why  the  service  may  not 
be  effectual  as  a  summons,  and  sufficient  to  hold  him  to  answer  to 
the  action.     We  find  that  it  is  held  in    Connecticut^  where    the 
mode  of  process  is  the  same  as  here,  that  the  service  of  an  attach- 
ment, though  bad  as  an  attachment,  may  be  good  as  a  summons.  \ 
— 1  SivifVs  Dig.  61 1. — No  sound  reason  can  be  assigned  why  it 
should  not  be  so.     It  has  been  often  decided,  and  is  settled  by 
long  practice,  that  an  acknowledgment  of  service  on  a  writ  of  at- 
tachment is  sufficient  to  hold  the  defendant  to  trial ;  and  if  that  is 
so,  it  is  difficult  to  see,  why  the  service  upon  the  defendants,  in 
the  present  case,  may  not  be  effectual  against  them  for  the  same 
purpose.    A  copy  of  the  writ  was  delivered  to  each  of  the  de- 
fendants, not  only  as  directed  in  the  service  of  a  summons,  but  as 
would  have  been  proper  if  the  property  or  bodies  oi  the  defend- 
ants had  been  taken ;  and,  on  the  whole,  we  are  of  opinion,  that 
the  plea  in  abatement  is  insufficient,  and  that  there  must  be  iudg- 
ment  of  respondeat  duster. 

Judgment  accordingly. 
Fletcher,  for  plaintiffs. 

Story,  for  defendants. 


-^^-v£|'w%~*»- 


David  Briggs  vs.  Hosea  Williams  and  Sons.  beiuungtov 

February, 
•One  who  paya  money  to  another  may,  at  the  time  of  payment,  direct  the  application,         *^' 
and  on  his  neglecting  to  do  bo,  the  payee  has  the  right  to  make  the  application  at 
any  reasonable  time  after,  but  ia  not  obliged  to  make  it  at  the  time  of  receiving  the 
money. 

sjplf  neither  party  elect,  the  Court  will  direct  the  payment  to  be  applied  on  those  debts 
which  are  not  well  secured,  in  preference  to  those  which  are.«M» 

Action  of  assumpsit  on  promisory  note. — This  cause  came  be- 
fore the  Court  on  the  following  bill  of  exceptions : 

"  On  trial  the  plaintiff  offered  in  evidence  his  note  and  endorse- 
ments, which  were  in  the  following  words  and  figures ; 

"  #800.— On  demand,  for  value  rec'd,  we  the  subscribers,  of 
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B***™™**"  Manchester,  promise  to  pay  E.  Warren,  Bro9s  fy  Co.  or  order, 
lm*'   "  eight  hundred  dollars,  with  interest.     Troy,  Sept.  11th,  1824- 

— "  Hosea  Williams  fy  Sons." 

"£!*         Indorsement—"  Pay  the  contents  to  David  Briggs,  at  his  risk, 
Wiffiamae|sb.«withoutrecourseto  us#  Esaias  Warren, 

Stephen  Warren, 
Nathan  Warren." 

The  defendants  then  offered  and  read  in  evidence  a  receipt  in 
the  following  words  and  figures  : 

"  Manchester,  1st  Feb.  1825.  Rec'd  of  Messrs.  Hosea  WtiJr 
"  tarns  $»  Sons  three  notes  dated  26th  January,  1825,  and  signed 
u  by  Hiram  J.  Blackmer,kr  nine  hundred  dollars,  and  payable  at 
"  nine,  eighteen,  and  twenty  seven  months,  with  interest  after 
"  six  months.  Also,  Rec'd  of  Hosea  Williams  $-  5on*,three  notes, 
"  dated  26th  January,  1825,  signed  by  Daniel  Griffith,  for  three 
"  hundred  dollars  each,  and  payable  at  one,  two  and  three  years, 
"  with  interest  from  date ;  which  notes, when  paid,  are  to  be  applied 
"  to  the  payment  of  E.  Warren,  Bro9s.  fy  Go's.  Lewis  Lyman  Sc 
"  Co*s.  and  Southwick,  Cannon  fy  Warren9 s  demands  against  the 
"  said  Hosea  WiUiams  fy  Sons,  in  proportion  to  their  respective 
"  demands.    "  Signed,  E.  Warren,  Bro9s.  fy  Co. 

Southwick,  Cannon  fy  Wairen.99 

The  defendants  proved  that  the  said  Blackmer  and  Griffith 
had  made  payments  on  the  notes  described  in  said  receipts,  on 
which  it  was  admitted  the  dividends  of  the  said  E.  Warren,  Bro9s. 
Sf  Co.  were  as  follows  :  "  20th  Nov.  1825,  four  hundred  ten  dol- 
lars and  fifty  cents.  1 0th  Oct.  1 826,  four  hundred  thirty  three  dol- 
lars, fifteen  cents.  26th  Nov.  1826,  one  hundred  forty  seven  dol- 
lars and  four  cents."  It  did  not  appear  that  the  defendants  had 
any  notice  of  the  above  payments  at  the  time  they  were  made. 

The  plaintiff  then  produced  three  other  notes  signed  by  the  said 
Hosea  WiUiams  &  Sons,  payable  on  demand,  with  interest,  to 
the  said  E.  Warren,  Brothers  fy  Co.  bearing  even  date  with  the 
above  described  note,  amounting  in  the  whole  to  twenty  five  hun- 
dred and  nineteen  dollars  and  twenty  three  cents,  on  which  the 
above  mentioned  payments  purported  to  be  endorsed,  as  above 
dated.  The  defendants  then  proved  that  a  suit  was  commenced! 
by  the  said  E.  Warren,  Brothers  $-  Co.  on  the  three  last  men- 
tioned notes,  on  the  same  day  .of  the  commencement  of  this  suit, 
and  is  now  pending  in  court,  and  that  the  payments  were  not 
endorsed  thocgon  at  the  time  they  purport  to  be,  but  were  made 
since  the  last  term  of  the  court,  and  since  the  time  the  defendants 
claimed  their  application  upon  the  note  in  this  suit,  which  was  at 
the  last  August  term,  (1827)  and  that  plaintiffs  thereupon  insisted, 
and  claimed,  to  have  the  payments  applied  to  the  other  notes. 
Whereupon  the  defendants  counsel  requested  the  court  to  instruct 
the  jury,  that  the  defendants  had  a  right  to  direct  the  application 
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of  the  payments  upon  the  note  in  question  ;  but  the  court  decidedB*£™£Tolr» 
that  the  said  E.  Warren,  Brothers  fy  Co.  had  a  right  to  make      *829- 
the  application  and  endorsements  as  they  had,  and  thereupon  di-     Bnggs 
rected  a  verdict  for  the  plaintiff."    The  defendants  excepted,  &ndwu]ia]^'etajfea 
removed  the  cause  to  this  Court  on  a  motion  for  a  new  trial. 

Sargeant,for  the  defendants. — The  question  in  this  case  is 
whether  the  payments  made  by  Blackmer  and  Griffith  to  E.  War- 
ren, Brothers  Sf  Co.  shall  be  applied  to  the  extinguishment  of  the 
note  described  in  the  declaration,  or  whether  the  application  shall 
be  made  to  other  notes  held  by  the  said  E.  Warren,  Brothers  Sf 
Co.  against  the  defendants.  We  hold  it  a  well  settled  doctrine 
that  the  party  paying  money  has  the  right  to  direct  its  application, 
and  all  the  exceptions  to  this  rule  arise  from  the  actual  laches  or 
neglect  of  the  debtor.— 1  Swift's  Dig.29S— 9.— 1  Esp.  AVP.227. 

It  is  said  if  the  debtor  neglect  to  direct  the  application,  the 
creditor  may  apply  the  payment  to  what  demand  he  pleases.  Be 
it  so,  yet  we  insist  that  the  true  rule  gives  the  right  to  the  debtor 
until  the  creditor  makes  the  application ;  and  how  can  the  credi- 
tor be  said  to  make  his  election,  until  he  makes  it  manifest  by  ap- 
plying the  payment  ?  In  the  present  case  it  appears  the  defendants 
claimed  the  application  on  the  note  in  question  in  August,  1827, 
which  may  be  supposed  the  first  opportunity  they  bad,  after  the 
payment  had  come  to  their  knowledge,  and  in  the  month  of  April, 
1828,  or  after,  the  said  Warrens  applied  the  payments  to  the  oth- 
er notes  against  the  defendants,  and  antedated  the  application  back 
to  1825— 6.  ~*  — 

Again,  the  right  of  the  defendants  to  make  the  election  could 
not  be  forfeited  until  they  had  opportunity  to  elect.  Here,  the 
payments  were  made  by  third  persons,  (Griffith  and  Blackmer) 
without  the  knowledge  of  Williams  and  Sons ;  and  how  could  the 
defendants  be  said  to  neglect  when  they  had  no  knowledge  of  the 
payments  ?  All  the  eases  giving  the  right  to  the  creditor  to  apply 
the  payments  are  based  upon  the  fact  that  the  debtors  made  the 
payments  themselves,  and  neglected  to  direct  their  application, 
with  a  full  knowledge  of  the  payments,  and  consequently  do  not 
*  come  within  the  reason  of  this  case. 

Bennett  and  Aikin,  for  the  plaintiff.— It  is  admitted,  as  a 
general  rule,  that  the  party  paying  money  has  a  right,  at  the  time  of 
payment,  to  direct  its  application.— Cro.  Eliz.  68. — But  if  he 
aeglect,  at  the  time  of  payment,  to  direct  the  application,  the 
right  to  direct  then  devolves  on  the  party  receiving  the  money.— 
Stra.  1194— 1  Stark.  C.  153.— 5  Taunt.  597.-4  Cranch, 
316.— 14  East,  243,  (note.)— 3  Stark.  Ev.  1091. 
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BiewrnNGToit,  jn  (j}e  present  case,the  debtors  having  neglected  to  direct  as  to  the 
1829.  '  application  of  the  monies  paid,the  creditors  have  made  it  By  assign- 
Briggs      ing  the  note  in  question  to  the  plaintiff  they  signified  their  election  to 

Willi*™  etal^PPty  *e  Payments  on  &e  notes  retained  by  them.  Suppose  they 
had  sued  this  note  in  their  own  right,  retaining  in  their  hands  oth- 
er.notes  sufficient  to  cover  the  payments,  could  the  defendants  com- 
pel the  application  to  be  made  on  the  notes  sued,  and  recover  a 
bill  of  cost?  Much  less  can  they  defeat  Briggs,  the  endorsee, 
by  directing,  subsequently  to  the  endorsement  to  him,  the  payments 
all  to  be  applied  on  this  note.  It  cannot  vary  the  case,  because 
it  did  not  appear,  that  the  defendants  had  notice  of  the  payments 
at  the  time  they  were  made.  For,  if  their  interests  could  be  at 
all  aflected  by  the  particular  application,  they  might  hate  direct- 
ed it  in  the  receipt. 

Again,  as  they  had  appointed  third  persons  to  make  payments 
for  them,  it  was  always  in  their  power  to  ascertain  when  the  mo- 
ney was  paid,  or  they  might  have  directed  the  application  pros- 
pectively. But  it  is  manifest  that  they  could  have  no  interest  to 
direct  the  application  to  be  made  on  this  note  rather  than  the  oth- 
ers, except  for  the  purpose  of  thwarting  an  election  previously 
made  by  the  creditors.  Suppose  they  had  assigned  to  the  plain- 
tiff either  of  the  other  notes,  what  would  have  been  their  de- 
fence ? 

Turner,  J.  delivered  the  opinion  of  the  Court.  The  only 
question  raised  in  this  case  is,  with  regard  to  the  application  of  the 
^^money  received  by  E.  Warren,  Brothers  fy  Co.^Frora  a  thor- 
ough examination  of  the  cases  cited  by  the  parties,  and  from  a 
number  of  recent  decisions,  the  principles  which  govern  this  case 
seem  to  be  well  settled.  The  payer,  at  the  time  of  payment,  has 
the  right  to  direct  the  application,  and  upon  his  neglect,  the  payee 
has  a  right  to  make  his  election,  and  is  not  bound  to  make  it  at  the 
time  of  receiving  the  money,  bat  may  at  any  reasonable  time  af- 
ter. And  if  neither  party  elect,  the  law  will  make  the  application, 
which  requires  that  the  debts  which  have  the  most  precarious  se- 
curity should  be  first  extinguished.  And  the  Court  are  bound  to 
carry  into  effect  the  object  of  the  law,  that  is,  so  to'  apply  the 
payment  that  the  Creditor  may  obtain  satisfaction  for  his  debt- 
The  application  of  these  principles  must  be  plain  and  easy. 

The  defendants  being  indebted  to  23.  Warren,  Brothers  fy  Co. 
in  a  large  sum,  executed  to  diem  several  notes,  all  on  demand,  of 
equal  date,  and  payable  in  cash.  And  having  afterwards  assign- 
ed to  them  and  others,  the  notes  of  Griffith  and  Blackmer,  men- 
tioned in  the  receipt,  a  certain  portion  of  which,  when  paid,  was  to 
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be  applied  on  the  Warrens'1  demands ;  and,  having  ihen  neglect-  B^!^T°ir' 
ed  to  make  a  special  application,  thereby  lost  the  fight,  being  a      1829. 
constructive  payment  sufficient  to  give  the  creditor  the  right  up-     Briggs 
on  the  neglect  of  the  debtor.     The  receipt  also  expresses  a  con-wmi8I|£etttla 
tract  by  which  both  parties  were  bound,  and  an  application  of  the 
payment  by  the  payees  to  any  particular  note  was  in  pursuance  of 
it,  so  long  as  it  went  to  the  extinguishment  of  the  .general  debt. 
The  payee's  endorsement  of  this  note  to  the  plaintiff  was  notice  to 
the  .defendants  that  the  application  bad  been  made  on  the  other 
notes.    If  we  were  to  consider  that  neither  of  the  parties  had  di- 
rected the  application  of  the  money,  most  assuredly  the  Court 
would  apply  it  on  the  notes  retained  by  the  Warrens,  and  not  on 
that  over  which  they  bad  no  controul. 

Judgment  affirmed. 

Hutchinson,  J.  dissentiente.  I  do  not  know  as  there  is  any 
importance  in  this  decision,  beyond  the  bill  of  cost,  as  applied  to 
these  parties  ;  but  the  principle  is  important  j  and  I  am  unable  to 
view  it  as  my  brethren  do.  I  agree  with  them  in  the  principle, 
that,if  the  person  paying  money  neglects  to  apply  it  to  any  particu- 
lor  demand,  the  person  receiving  has  a  Tight  to  apply  it  to  which 
demand  he  pleases ;  and,  had  the  plaintiff  made  the  application  • 
before  suit,  in  the  present  case,  the  defendants  could  notl 
complain.  But,  it  does  appear  to  me,  that,  as  the  payment! 
was  received  by  the  plaintiff  and  applied  nowhere,  and  the  notes ' 
sued,  and  the  defendants  obliged  to  come  to  court,  and  make  de- 
fence ,  for  the  sole  purpose  of  compelling  the  application  some- 
where, his  right  of  election  was  restored ;  and,  when  he  had  plead- 
ed this  payment  in  one  suit,  the  creditor  could  not  defeat  that 
plea,  by  applying  the  money  in  payment  of  a  note  comprised  in 
another  suit. 

Aikin  and  Bennett,  for  plaintiff*. 

Sargeant,  for  defendant. 


^^Qv»y. 


Silas  Curtis  vs.  Oxavzb  Ingham.  ^m* 


The 'defenflaiit  having  paid  to  the  plaintiff's  agent,  may  prove  the  agency  by  the  confes- 
sions of  the  plaintiff,  that  he  had  given  a  power  of  attorney  to  such  agent,  without 
notice  to  produce  such  power. 

The  defendant  may  prove  the  declarations  of  the  plaintiff's  wife  of  the  right  of  A  to  con- 
troul the  demand,  she  being  such  agent  of  the  plaintiff,  in  his  absence,  and  having  a 
right  to  use  the  avails  when  obtained.    . 

That  a  note  with  surety,  received  as  payment,  must  operate  as  payment. 

This  wa$  an  action  of  debt  on  a  judgment,  recovered  in  1833. 


1829. 
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f^j**'  The  defendant  pleaded  in  bar  payment  and  satisfaction  in  full 
18291  since  the  commencement  of  the  present  action.  This  plea  was 
Curtis  traversed,  and  the  issue  joined  to  the  jury.  The  defendant's  tes- 
in/uom.  timony  tended  to  prove,  that  the  plaintiff,  when  called  upon  in 
New-York,  for  a  settlement  of  this  judgment,  and  some  other 
matters,  claimed  as  offsets  in  part,  said  he  should  do  nothing  about 
it ;  that  he  had  given  a  power  of  attorney  to  his  wife  to  settle  the 
matter,  and  adjust  the  demands  the  defendant  had  against  him  ; 
and  that  whatever  balance  was  due  to  him  must  go  to  his  wife. 
The  plaintiff  objected,  that  this  testimony  was  inadmissible  with- 
out producing  the  power  of  attorney,  or  proving  notice  to  produce 
it.  This  objection  was  overruled*  The  defendant's  testimony 
further  tended  to  prove  the  sayings  of  the  plaintiff's  wife,  (which 
were  objected  to,  but  admitted)  that  she  had  got  rid  of  the  demand, 
and  was  glad  of  it ;  that  she  had  sold  it  to  her  son-in-law,  Isaac 
Farnham,  who  was  carrying  on  the  suit.     The  testimony  also 

, tended  to  prove,  that  said  Famham  claimed  to  be  the  owner  of 

the  demand,  and  had  an  arbitration  with  the  defendant,  by  which 
the  balance  was  ascertained,  and,  for  that  balance,  he  took  a  note 
from  the  defendant  with  surety,  and  gave  a  discharge  in  full. 

The  court  charged  the  jury,  that  the  testimony  of  Chauncy  Cur- 
tis about  the  sayings  of  the  plaintiff,  if  believed,  was  sufficient  evi- 
dence of  the  authority  of  Lucy  Curtis  to  settle  and  discharge  the 
demand  against  the  defendant ;  that,  if  they  believed  that  testimo- 
ny, and  also  found  from  the  evidence  in  the  case,  that  Lucy  Cur- 
tis had  authorized  Isaac  Farnham  to  institute  and  carry  on  the 
suit  on  the  demand,  and  to  settle  and  adjust  the  same,  of  which 
her  declarations  were  evidence  for  them  to  weigh  with  the 
other  evidence  in  the  case,  it  was  competent  for  Famham  to  dis- 
charge the  judgment;  and  that,  if  they  so  found,  the  adjustment 
made  by  Farnham  with  the  defendant,  and  the  note  thereupon 
executed  by  the  defendant  and  another,  under  the  circumstan- 
ces stated  by  Moses  Martin,  were  a  sufficient  consideration  for 
the  discharge  given  by  Farnham  to  the  defendant,  and,  altogeth- 
er,  amounted  to  a  satisfaction  of  the  judgment. 

There  was  a  verdict  for  the  defendant,  and  a  bill  of  excep- 
tions were  allowed,  containing  the  foregoing  statement  of  facts  ; 
and  the  plaintiff  removed  the  cause  to  the  Supreme  Court,  on  a 
motion  for  a  new  trial.  The  case  was  submitted  without  argu- 
ment. 

Hutchinson,  J.  after  stating  the  case,  delivered  the  opinion 
of  thte  Court. — It  appears  by  the  case  that  the  defendant  succeed- 
ed on  trial,by  showing  a  settlement  vfith  Farnham,  and  a  discharge 
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frt>m  htm.    Now,  it  is  objected  that  Farnham  had  no  authority     Ejg£» 
to  bind  the  plaintiff  by  his  settlement  and  discharge.     The  de-       1829« 
fondant  showed  this  by  proving,  that  the  plaintiff  said,  while  ab-      curtw 
sent  from  his  family,  and  in  the  state  of  Acto  York,  that  he  had    i^^^ 
given  his  Wife  a  power  of  attorney  to  settle  his  matters  with  the  de- 
fendant, and  Use  the  avails  $   and  that  she  said  she  had  sold  to 
Farnham  the  judgment  upon  which  this  suit  is  brought.      The 
defendant  objected  to  this    testimony  without  the  production 
of  the  power  of  attorney,  or  notice  to  produce  it.      This  ob- 
jection was  correctly  overruled.    The  defendant  need  not  prove  * 
written  power  of  attorney,  nor  does  he  undertake  it.  .  His  object 
was  to  prove  that  the  wife  of  the  plaintiff  had  a  right  to  setde  this 
demand  and  receive  the  pay.    The  plaintiff's  saying  that  be  had 
communicated  such  authority,  is  sufficient  to  answer  the  defend* 
ant's  purpose.    If  the  defendant  had  merely  offered  proof,  that  a 
power  of  attorney  was  seen  by  a  witness*  and  what  its  Contents 
were,  to  the  jury,  he  must  produce  the  writing  or  give  notice  to 
^produce  it,  so  as  to  entitle  himself  to  his  secondary  evidence* 
But  here  he  offers  no  secondary  evidence.    He  offers  proof  of  tho 
plaintiff's  concessions  to  the  facts ;  and,  if  the  witness  adds  his 
saying  that  he  had  given  a  written  power  of  attorney,  it  would  lay 
the  defendant  under  no  obligation  to  give  notice  to  produce  it.    It 
might  be  otherwise,  if  any  other  than  a  written  power  would  be  void. 
But  an  oral  appointment,  when  proved,  is  as  effectual  in  a  case  like 
the  present,  as  one  in  writing.  Moreover,  the  testimony  in  this  case 
does  not  sufficiently  show  that  there  was  any  writing.    The  plain- 
tiff said   he  bad  given  his  wife  the  power  of  attorney;  saying 
nothing  whether  in  writing  or  not.     It  is  true,  the  expression^ 
"  power  of  attorney"  is  most  aptly  used  when  a  written  power  is* 
intended.    But  the  plaintiff  might  not  so  have  intended  it  $  andtt  * 
there  might  be  no  written  power :  and  it  would  be  wrong  to  de* 
prive  the  defendant  of  his  legal  and  proper  testimony,  merely  upon 
a  vague  conjecture  that  there  was  a  writing  \  and  even  that  result- 
ing from  the  sayings  of  the  plaintiff. 

The  other  point  is  no  less  clear.  The  sayings  of  the  wife, 
while  executing  this  agency,  even  an  agency  accompanied  with  an 
interest,  were  good  evidence  against  the  plaintiff,  who  had  thus 
created  her  his  agent.  The  plaintiff  had  left  the  state,  and  left 
the  whole  controul  of  this  business,  if  not  of  every  other,  with  his 
wife,  to  settle  and  controul  the  avails.  Her  sayings  come  fully 
within  the  rules  in  2  Starkie,  61 — 2,  and  712,  as  evidence  against 
her  husband.  After  she  skid  what  was  testified  sbe  did  say,  about 
Farnhanfs  ownership  and  care  of  this  demand,  every  person  had 
a  right  to  treat  with  him,  and  make  payments  to  him ;  and  doing 
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&***>  so,  they  roust  be  protected.  Her  sayings  roust  not  be  consider- 
1829'.  ed  merely  as  an  acknowledgement  of  previously  existing  facts,  but, 
Qurti,  also,  as  declaratory  of  tbe  actual  situation  of  Farnham,  and  the 
confidence  that  might  be  placed  in  him  by  the  defendant. 

A  further  objection  is  raised,  that  the  note  given  by  the  defen- 
dant and  his  surety, was  no  payment,  until  it  should  be  itself  paid. 
The  note  of  the  debtor  is  not,  of  course,  payment  of  an  antecedent 
debt  It  is  only  so  when  the  parties  stipulate  that  it  shall  be  so* 
But  the  note  of  the  debtor  with  a  surety,  as  in  the  present  case,  is 
prima  fade  a  payment ;  and  must,  at  least,  suspend  the  original 
cause  of  action,  like  a  case  decided  in  Netv-York,  until  the  note 
should  prove  of  no  avail  through  some  mistake.  It  is  as  much  a 
payment  as  a  negotiable  note  or  a  contract  of  a  higher  nature.  It 
is  to  be  presumed  that  the  defendant  bad,  by  a  pledge  or  other- 
wise, secured  his  bail.  Moreover,  the  discharge  shows  that  it  was 
agreed  to  be  in  full.  And  tbe  naming,  in  the  discharge^  sum,  a 
few  dollars  less  than  the  judgment  in  suit,  would  not  vary  the  case. 
The  principle  has  never  been  adopted  in  this  state,  that  a  less  suq* 
being  named  in  a  discharge  prevents  its  operating  as  such.  The 
note  was  a  good  consideration  for  the  discharge,  as  mentioned  by 
the  court  in  their  instructions  to  tbe  jury.  Tbe  exceptions  are 
overruled,  and  the  judgment  of  the  county  court  is  affirmed. . 

Judgment  affirmed. 
Sheaf,  for  plaintiff, 
f¥m.  Mattocks,  for  defendant. 

Ij5?  Joseph  Chase,  2d,  vs.  Curtis  Elkins. 

'That  a  minor,  having  purchased  his  time  of  his,  father,  is  entitled  to  his  own  earning?, 
A      as  against  the  creditors  of  his  father. 

That  a  pair  of  oxen,  purchased  by  such  earnings  of  theaon,  and  lent  to  the  father  for 
use,  are  not  liable  for  the  debts  of  the  father. 

Though  such  possession  of  the  father  might  be  proper  to  be  left  to  the  jury,  with  oth- 
er evidence,  to  show  the  son's  title  to  be  fraudulent  m  fact. 

This  was  an  action  of  trespass  for  taking  and  carrying  away  « 
pair  of  two-year-old  steers.  It  was  commenced  before  a  justice 
of  the  peace,  and  was  brought  into  the  county  court  by  appeal. 
Jugdment  was  there  rendered  for  the  plaintiff  on  a  case  agreed  to 
by  the  parties  The  defendant  excepted  to  the  decision,  and  re- 
moved tbe  cause  to  this  Court  for  a  revision  of  the  judgment.— 
The  case  thus  agreed  on  is  as  follows  I 

*  Samuel  Chase,  father  to  the  plaintiff,  in  the  year  1825,  was 
bankrupt  and  poor j  and  he  ever  since  has  been,  and  now  is,  a 
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poor  man,  and  unable  to  pay  his  debts.  In  that  year,  he  sold  *£■* 
to  his  son,  the  present  plaintiff,  his  time,  (he  beirfg^then  i«R 
a  minor)  until  he  should  arrive  at  the  age  of  21  years,  (being  chase 
about  three  years)  for  sixteen  dollars  a  year.  After  this,  ^tim. 
the  said  Joseph  worked  on  his  own  account  as  a  hired  man,  and 
received  and  controuled  his  own  wages ;  and  his  father  exercised 
no  controul  over  said  Joseph,  or  his  property.  About  one  year 
before  said  Joseph  came  of  age,  he  paid  his  father,  according  to 
contract,  out  of  the  avails  of  his  labour  which  he  earned  after  he 
bought  his  time  of  his  father ;  after  which  he  laboured  for  one 
Thos.  Johnson,  Jr.  of  Bath,  in  the  state  of  Nevo-Hampshire,  in 
the  last  y earof  his  minority ;  and  out  of  the  avails  of  that  labor  said 
Joseph  bought  the  steerj  in  question.  Said  steers  were  driven  to 
the  town  of  Jay,  in  Verhont,  to  Samuel  Chase,  father  of  said  Jo- 
seph, and  lent  to  him  ;  who  worked  them  and  kept  them  until  ta- 
ken away  by  the  defendant.  On  the  21st  day  of  March,  1828, 
the  defendant,  being  a  legal  deputy  sheriff,  attached  said  steers 
on  a  writ  duly  issued,  and  returnable  before  Samuel  Heath,  justice 
of  the  peace,  founded  on  a  note,  signed  by  said  Samuel,  and  dar- 
ted the  26th  day  of  September,  1825 ;  which  writ  was  duly  re- 
turned, judgment  rendered  thereon,  and  execution  issued  in  due 
form  of  law,  levied  upon  said  steers,  arflf  they  were  sold  thereon 
in  due  form  of  law.  Now  it  is  agreed  by  the  parties,  that,  if  the 
law  arising  upon  these  facts  entitles  the  plaintiff  to  recover,  judg- 
ment shall  be  entered  for  $14,00  damages,and  his  costs.  If  oth- 
erwise, then  judgment  to  be  entered  for  the  defendant  that  he  re- 
cover his  costs." 

The  plaintiff's  counsel  argued,  That  the  plaintiff  is  entitled  to* 
judgment  upon  these  facts.  The  father  has  a  right  to  sell  or 
give  to  his  minor  son  his  time,  or  a  right  to  his  future  earnings. 
He  may  think  this  to  be  the  best  for  the  son,  and  for  the  family. 
He  may  have  no  business  in  which  to  employ  the  son  to  any  ad- 
vantage ;  and  it  may  be  altogether  prudent  to  encourage  his  son 
to  be  faithful  and  industrious,  by  giving  him  his  earnings,  or  a  por- 
tion of  them.  If  he  has  not  this  right,  and  the  creditor  can  hold 
this  property  against  the  plaintiff,  it  would  virtually  render  the 
children  bond-slaves  to  their  father's  creditors  ;  and  entail  the 
poverty  of  the  father  upon  the  children,  in  all  its  discouraging  and 
depressing  circumstances. 

It  is  even  probable,  that  the  sixteen  dollars  ,a  year,  which  the 
son  paid  to  his  father  for  three  years,  exceedeAny  thing  he  could 
have  earned  for  his  father  in  his  appropriate  busiftess.  And  there 
seems  no  probability,  that,  amidst  such  poverty  of  the  father,  any 


3  CASES  IN  THE  SUPREME  COURT 

E»n,     earnings  of  the  son  for  the  father  would  ever  have  accumulated  to 
1829.'      an  amount  liable  to  attachments  lor  the  father's  debts. 
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Argument  for  the  defendant. — 1st.  The  contract  between  the 

EBdni*     father  and  son,  for  the  son's  emancipation,  was  void.    It  was  not 

fpr  necessaries.    It  is  against  the  policy  of  the  law  to  encourage 

or  confirm  such  contracts.    The  law  does  not  emancipate  until 

twenty  one  years. 

2d.  It  was  a  fraud  upon  the  creditors  of  Samuel  Chase  ;  for 
the  father  is  entitled  to  the  earnings  of  the  son  while  a  minor. 

3d.  The  father  had  possessed  himself  of  the  property,  and  was 
using  and  improving  it  as  his  own,  at  the  time  it  was  attached,  and 
the  legal  interest  vesting  in  the  said  Samuel,  and  in  his  possession, 
the  attachment  will  enure  to  the  benefit /f  the  attaching  creditor. 

4th.  The  father  could  not  have  given  the  steers  to  the  son  to 
the  prejudice  of  the  creditor. 

5th.  The  debt  was  due  at  the  time  of  contract  for  the  emanci- 
pation of  the  son. 

*  Hutchinson,  J.  delivered  the  opinion  of  the  Court.  If  the 
steers  in  question  were  the  property  of  Samuel  Chase,  the  father, 
the  defendant  by  his  prqgppt  and  office  had  a  good  right  to  take 
and  sell  them  :  otherwise,  not.  The  case  states,  that  the  plaintiff 
bought  them  with  the  money  he  earned  during  the  last  year  of  his 
minority,  he  having  first  paid  his  father  for  the  whole  sum  due  him 
for  the  son's  time  ;  and  that  the  son  lent  them  to  the  father,  who 
had  them  in  use  when  the  defendant  attached  them.  And  no 
reason  is  shown  why  the  cattle  do  not  belong  to  the  plaintiff,  pro- 
vided a  poor  man,  in  debt,  can  sell,  or  give,  his  minor  son  his  own 
earnings;  or  give  him  the  right  to  work  for  his  own  benefit. 
There  is  no  pretence  of  any  fraud,  unless  such  a  contract  be- 
tween father  and  son  is  necessarily  fraudulent  as  against  creditors. 
Had  the  defendant  contended,  that  this  was  a  mere  contrivance 
of  the  father  to  enjoy  the  earnings  of  his  son,  and  keep  the  same 
from  his  creditors,  it  should  have  gone  to  the  jury,  and  the  cir- 
cumstance of  the  steers'  going  into  the  possession  of  the  father 
might  have  been  urged  as  a  mark  of  such  fraud  ;  and  possibly, 
that,  and  other  testimony,  might  have  induced  a  verdict  against  the 
tide  of  the  present  plaintiff.  But  fraud  is  not  stated  in  the  case ;  nei- 
ther are  any  facts  stated  from  which  fraud  might  be  inferred.  It  is 
said  the  father  owed  this  debt  at  the  time ;  but  that  does  not  ap- 
pear; the  date  of  the  note  upon  which  the  defendant  attached, 
was  in  September,  1 825.  The  contract,  under  which  the  plain- 
tiff claims  his  own  earnings,  was  made  in  the  same  year  :  but 
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whether  before  or  after  the  giving  of  the  note,  does  not  appear.     EjjJF*» 
The  creditor,  for  whom  the  defendant  acts,  roust  show  his  note      1&2! 


\ 


prior  to  that  contract,  or  he  cannot  complain  of  it  as  a  fraud  upon  chase 
him.  This  he  does  not  show,  which  leaves  fraud  in  fact  out  of  Eikins. 
the  question. 

With  regard  to  the  right  of  the  father  to  give  his  son  his  time 
before  he  is  twenty-one  years  of  age,  or  sell  it  to  him,  as  in  the 
present  case,  the  Court  are  of  opinion,  that  he  has  such  right.  If 
the  father's  right  to  the  son's  labor  can  be  called  property,  he  has 
the  same  right  to  dispose  of  it,  in  good  faith,  as  he  has  to  dispose 
of  other  property.  He  should  have  this  right  that  he  may  con- 
sult the  genius,  capacity  and  inclination  of  his  son,  and  direct  the 
whole  for  the  best  interest  of  himself  and  son.  If  he  deems  it  best 
for  his  son  to  serve  as  an  apprentice  to  some  trade,  or  enjoy  the 
patronage  of  some  gentleman  of  the  bar,  and  become  a  lawyer ;  or 
the  patronage  of  some  clergyman,  and  become  a  preacher,  no 
creditor  has  a  right  to  interfere  with  this,  and  claim  the  son  to  la- 
bor, that  he  may  attach  his  earnings.  Nor,  if  he  does  fabor^iave 
they  any  right  to  his  earnings,  till  the  same  are  vested  in  some  at* 
tachable  property ;  which  will  seldom  happen  where  poverty  is  as 
apparent  as  stated  in  the  present  case.  We  do  not  recollect  to 
have  known  a  question  of  this  kind  before  raised  in  this  state.  There  is 
a  case,  in  the  12th  of  Com.  Law  Rep.  272,  Hunter  vs.  Westbrook, 
somewhat  in  point.  There,  the  plaintiff  had  given  to  his  son,  when 
sixteen  years  of  age,  a  watch  and  some  other  property.  The 
watch  got  into  the  possession  of  the  defendant,  who  detained  it  a- 
gainst  the  son  and^the  father.  The  plaintiff  brought  trover  for  the 
watch.  The]  court  decided  that  he  could  not  maintain  the  ac- 
tion, because  his  title  and  right  of  possession  were  divested  by  a 
gift  to  the  son. 

Possibly,  the  father  might  re-assert  his  right  over  the  son,  and 
control  his  earnings  during  his  minority.  The  son  may  so  con- 
duct that  it  would  be  his  duty  so  to  do.  And  the  cattle  being  in 
the  possession  of  the  father,  and  used  by  him,  as  stated  in  this 
case,  might  be  proper  evidence  for  the  jury  to  weigh,  if  such  a 
question  were  urged.  But  the  case  puts  this  at  rest ;  for  it  states 
that  the  plaintiff  bought  the  steers  with  his  earnings,  and  lent  them 
to  his  father. 

The  judgment  of  the  county  court  is  affirmed. 

Hebard  and  Cushman,  for  plaintiffs. 

Fletcher,  for  defendant. 
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e»*x»     Hutchins  Hapgood,  executor  of  J.  GaouT,  appellee  w.  Joh» 
I82y.  Jennison  et  al.  heirs  of  said  Grout,  appellants. 

That  the  executor  is  entitled  to  allowance  for  what  the  estate  was  bolden  to  pay  for 
taxes ;  he  having  so  paid  as  to  procure  a  discharge  of  the  same ;  though  it  may  not 
appear,  many  years  after,  how  he  paid  the  same. 

That  the  executor  may  be  allowed  a  reasonable  per  centage  for  receiving  payments  in 
neat  stock,  and  converting  the  same  into  money ;  though  he  never  kept  any  exact 
account  of  the  expenditures  and  loss  in  the  same. 

Though  the  estate  might  have  been  settled  much  sooner,  the  executor  does  not,  by 
his  neglect,  forfeit  all  compensation  for  his  actual  service*,  faithfully  performed,  and 
his  necessary  expenditures. 

That  the  heirs,  if  they  elect  to  treat  the  executor  as  trustee  of  the  estate  of  the  deceas- 
ed, which  came  to  him  by  purchase,  after  the  same  was  bid  in  for  him,  must  be  con- 
tent to  have  him  account  with  reference  to  the  value  of  what  he  yet  holds,  as  well 
as  the  avails  of  what  he  has  re  sold. 

That  jurisdiction  of  the  probate  court  in  this  state;  being  secondary,  all  expenditures, 
not  properly  arising  from  the  care  of  the  property  here,  must  be  adjusted  in  the  pro- 
bate court  where  the  will  was  first  proved. 

That  the  executor  must  not  be  made  liable  for  the  amount  of  lands  of  the  testator,  bid 

oflfJiy  him,  but  lost  through  want  of  title  in  the  testator.    He,  also,  must  be  allowed 
the  cost  of  defending  or  supporting  such  titles. 

That  the  executor  must  not  be  allowed  for  an  outstanding  claim,  nowfln  suit,  and  not 
paid  by  him. 

That,  in  this  case,  of  an  estate  in  wild  lands,  the  executor  must  pay  six  per  cefit.  inter- 
est, only,  upon  the  demands  for  which  he  accounts.  Had  it  been  a  monied  estate, 
and  he  used  the  same  instead  of  paying  it  to  the  heirs,  ne  must  have  paid  compound 
interest,  with  annual  rests. 

Hapgood,  the  executor,  procured  a  probate  of  the  will  of  the  de- 
ceased, in  the  fall  of  1 807,  in  the  state  of  Massachusetts,  where  the 
family  of  the  deceased  lived;  Grout ,  himself,  having  been  a  conside- 
rable time  in  Lunenburgh,  in  the  probate  district  of  JEm«t,  where  he 
claimed  to  own,  and  had  the  care  of,  a  great  many  rights  of  wild 
land.  The  executor,  soon  after  the  probate  of  the  will,  produced 
a  copy  of  it  and  the  probate  (hereof,  and  filed  the  same  in  the 
said  probate  district  of  Essex,  and  took  administration  according 
to  the  provisions  of  our  statute.  He  had  made  several  partial 
settlements  before  the  probate  court  in  Massachusetts  ;  but  none 
in  this  state.  A  proceeding  instituted  by  the  heirs,  set  aside  his 
settlement  there ;  and  he  caused  the  heirs  to  be  cited  before  the 
probate  court  in  the  district  of  Essex,  and  had  his  account  al- 
lowed :  from  which  allowance  the  heirs  appealed  to  the  Supreme 
Court.  There  had  been  many  vendue  sales  of  these  lands  in  Lu- 
nenburgh  for  taxes;  and  two  sales  each  of  a  part,  by  the  execu- 
tor himself,  to  raise  money  to  pay  the  debts ;  at  the  last  of  which, 
being  in  1814,  there  would  have  appeared  no  necessity  for  the 
sale  had  there  been  no  error  in  the  rendition  of  his  accounts  in 
Massachusetts.    At  all  these  sales  the  tide  to  a  great  portion  of 
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the  lots  was   soon  conveyed  to  Bapgood,  being  probably  bid  in      *}*.*** 
for  him.    Aod  he  rendered  an  account  of  the  sales  before  the       1829. 


probate  Court  io  Massachusetts,  making  himself  debtor  for  the  a-  Hapgood. 
ipount  of  the  sales  ;  though  payment  was  not  made  forthwith  ;Je  ."*  . 
but  notes  taken,  and  many  of  them  payable  in  neat  stock,  at  a  period 
then  future.  Previous  to  the  rendering  of  his  present  account, 
he  had  sold  many  of  these  lots  at  a  price,  greater  than  the  sum  be 
paid  for  them*  The  heirs  now  elected  to  treat  him  as  their  trus- 
tee io  these  purchases,  and  called  upon  him  to  account  fox  the 
avails  of  bis  sales  and  re-sales. 

Among  the  many  points  argued  by  counsel,  and  decided  by  . 
the  Court,  a  small  portion  in  number  involve  questions  of  sufficient 
importance  in  principle,  to  require  a  publication,  the  others  hav- 
ing turned  upon  the  weight  of  evidence. 

The  principal  facts,  connected  with  the  most  important  ques- 
tions, are  sufficiently  plain,  by  the  allusions  in  the  opinion  of  the 
Court,  not  to  need  a  previous  recital. 

Mr.  Bigelow,  for  the  appellants. — The  following  are  points 
and  authorities,  upon  which  the  counsel  for  the  appellants  rest 
some  portions  of  the  cause. 

By  the  common  law  it  is  not  essential  to  the  validity  of  the  deed 
for  the  conveyance  of  land,  that  it  be  attested  by  subscribing  wit- 
nesses.—2  Bla.  Com.  307,  378-—  Comyn'sDig.  Fait,  (B.  4.) 
— 4  Cruise's  Dig.  p.  31,  (tit.  32,  cA.2,1.60. 

Where  there  are  two  or  more  executors  of  a  will,  the  acts  of 
one  are  the  acts  of  all ;  and  a  deed  executed  by  one  executor, 
will  be  good  and  valid,  although  it  be  prepared  as  a  deed  of  all.— 
Bae.  Abr.  tit.  Executors  and  Adw'rs,  (D.  I.) — Comyn's  Dig. 
tit.  Administration,  (B.  12.J — Hammond's  Dig.  p.  294.— 
Simpson  vs.  Gutteridge,  1  Mad.  Rep.  G09. — Cutler  vs.  Whit" 
temore,  10  Mass.  Rep.  442. — 12  Id.  137,  Adams  vs.  Bean. 

Where  lands  have  been  sold  and  conveyed  by  executors  or  ad- 
ministrators, the  necessary  authority  to  sell,  as  well  as  a  compli- 
ance with  the  requisitions  of  the  law  in  making  the  sale,  will  be 
presumed,  after  a  considerable  lapse  of  time,  especially  if  the 
deed  recites  every  thing  as  done,  which  the  law  required  to  be 
done.  So  in  case  of  titles  derived  under  a  collector's  sale  for 
taxes :  if  the  transaction  be  an  old  one,  it  will  be  presumed  that 
all  the  proceedings  were  legal. — 3  Stark.  Ev.  1250,  et  seq.~ 
Gray  vs.  Gardner,  3  Mass.  R.  399. — Knox  vs.  Jenks,  7  Id. 
488. — Caiman  et  al.  vs.  Anderson,  10  Id.  1Q5. — Perkins  vs. 
Fairfield,  11  Id.  227.— Pqepscott  Prop's  vs.  Ransom,  14  Id. 
145. — Blossom  vs.  Cannon,   Id.  177. 
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£***>         If  an  executor  or  other  trustee  burs  in  the  trust  estate*  it  b  at 
1829'      the  option  of  cestui  que  trust  to  affirm  or  disaffirm  the  sale ;  but  it 


Hapgood  cannot  be  avoided  by  the  trustee  at  his  option.-*-J4cA*on  vs  Van 
Jenni*£'«tai.  Ddpsen,  5  Johns.  Rep.  47.— Sheldon  vs-  Sheldon*  13  Id.  222* 
Jackson  vs.  Walsh,  14  Id.  415. 

If  a  trustee  buy  in  the  trust  estate,  and  afterwards  sell  it  at  a  pro- 
fit, he  may  be  compelled  to  account  for  the  proceeds  of  the  sec- 
ond sale.  And  if  he  should  sell  part  at  a  profit,  the  court  will 
open  the  sale,  at  the  request  of  the  cestui  que  trusty  as  to  the  parts 
not  sold,  and  hold  the  trustee  to  account  for  the  parts  sold. — Da- 
vone  vs.  Fanning,  2  Johns.  Ch.Rep*  252,  and  authorities  there 
cited. — Hammond's  Dig.  300, 644-6-6. 

A  trustee  shall  not  be  permitted  to  gain  any  benefit  by  any 
act  done  by  him  as  trustee,  but  the  benefit  shall  enure  to  the  ce*- 
tui  que  trust.— Green  vs.  Winter,  1  Johns*  Ch.  Rep*  36,  (42.,) 
—Hammond's  Dig.  300,  644-5-6. 

It  is  ah  established  rule  in  chancery,  that  an  executor  or  other 
trustee  shall  have  no  compensation  for  his  care  and  trouble  ;  be- 
cause, on  such  pretences,  if  allowed,  the  trust  might  be  burdened 
with  unnecessary  charges.  The  rule  is  adopted  with  a  view  to 
close  the  door  against  the  temptation  to  commit  abuses  and  frauds- 
—2  Mad.  Ch.  131, — Manning  vs.  Manning,  1  Johns*  Ch.  Rep. 
532-3-4. 

If  a  trustee  receive  the  trust  funds  and  appropriate  them  to  his 
own  use,  or,  if  he  have  unreasonably  delayed  to  render  an  account, 
or,  have  been  guilty  of  fraud  or  gross  negligence  in  the  execution 
of  the  trust,  he  is  chargeable  with  compound  interest  upon  the 
funds,and  with  more,  if  he  have  made  more  by  the  use  of  the  money. 
—2  Mad.  Ch.  117, 120, 121.— Schieffdin  vs.  Stewart,  1  Johns. 
Ch.  Rep.  620. — Fay  vs.  Howe,  1  Pick.  527. — Robbinsvs.  Hay* 
.  ward  et  aL  Id.  (in  note.) — Jennison  et  al.  vs.  Hapgood, 
(M.S. Rep.)    v 

If  a  trustee  be  guilty  of  fraud,  or  a  wilful  breach  of  trust,  he 
shall  make  satisfaction  to  the  utmost.— Hart  vs.  Ten  Eyck,  2 
Johns.  Ch.  Rep.  116,  (107.) 

Mr.  Cushman,for  the  appellee,  contended,  That  there  was  no 
fraud  in  this  case,  on  the  part  of  the  executor,  and  no  neglect  but 
what  is  well  accounted  for  by  the  peculiar  circumstances  of  the 
estate,  at  the  time  of  the  decease  of  the  testator — That  the  prop- 
erty in  this  state  was  all  wild  lands,  very  unsaleable,  most  of  them 
very  poor,  and  the  tide  of  the  testator,  commencing  with  deeds 
probably  forged,  and,  at  best,  but  imperfectly  executed,  required 
to  be  strengthened  by  vendue  titles— That  ihe  testator  had  all  his 
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lands  sold  for  taxes,  and  procured  deeds  of  the  same  to  himself.  Fj£**» 
Of  some  he  had  only  vendue  titles ;  and  those  vendues  defec-  isa' 
tive.  Of  some  he  had  only  th\deed  from  one  of  the  executors  Hapgood 
of  one  Page  ;  when  in  fact  therefore  two  executors,  and  theJennitf  £et  ^ 
deed  drawn  for  both  to  sign;  and  nothing  could  ever  be  found  of 
any  authority  for  either  of  them  to  act  in  this  state,  till  the  copies 
from  the  probate  records  of  Orange  county,  now  produced  by 
the  appellants— That  the  executor  of  Grout  has  been  obliged  to 
prolong  the  setdement,  and  procure  vendue  tides  to  the  lands,  to 
coofirmjthe  tide  of  the  testator— That  these  circumstances,  and  his 
being  unable  to  make  sales  for  money,  or  for  ready  pay  of  any 
sort,  rendered  it  unjust  that  he  should  be  [compelled  to  pay 
compound  interest  to  the  heirs,^ for  whose  benefit  he  has  -ta- 
ken upon  himself  a  heavy  burden  and  great  risk  in  point  of 
property — That  the  executor  ought  not  to  be  treated  as  trustee  of 
what  be  has  re-sold  and  not  of  the  rest.  The  heirs  should  be 
compelled  to  affirm  or  disaffirm  the  sales  in  toto.  The  lands 
bought  in  by  Hapgood,  and  remaining  unsold,  are  of  little  value; 
much  less  than  they  cost.  He  purchased  in  with  a  view  to  an  av- 
erage value,  not  regarding,  or  even  knowing,  the  comparative  val- 
ue of  each  lot.  It  would  do  injustice  to  compel  him  to  account 
for  these  at  their  cost,  and  account  for  the  amount  the  best  and 
most  saleable  lots  were  sold  for.  He  is  willing  to  deed  to  the 
heirs,  or  have  the  whole  sold  at  auction  for  their  benefit ;  but  he 
is  unwilling  to  account  in  selected jparcels,^as#the  heirs  now  con- 
tend. 

Hutchinson,  J.  delivered  the  opinion  of  the  Court. — This 
case  has  been  sent  to  commissioners  to  take  the  account  of  the  ex- 
ecutor, and  they  have  made  their  report  to  this  Court ;  in  which 
they  present  the  accounts  m  various  items  of  debt  and  credit, 
naming  which  they  allow,  and  which  they  disallow,  and  assigning 
their  reasons  for  such  allowances  and  disallowances,  and  reporting 
a  balance  due  from  the  said  executor,  without  includiog  any  in- 
terest, of  eight  thousand,  one  hundred  and  seventy-three  dollars, 
and  fifty-three  cents.  Numerous  exceptions  are  filed  to  this  re- 
port by  each  party,  embracing  different  items ;  and,  to  some  de- 
cisions both  parties  have  excepted.  These  must  be  noticed  and 
disposed  of  in  the  most  concise  form  that  can  be  adopted ;  as  both 
parties  are  here  from  another  state,  awaiting  the  decision  we  now 
make. 

One  question  hardly  forms  a  separate  exception  by  either  par- 
ty, and  yet  it  is  litigated  by  both  parties  in  reference  to  its  effect 
upon  several  items  in  the  account/    I  allude  to  the  question  about 

NN 
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Eg**  the  domicil  of  Jonathan  Grouty  th?  testator.  We  feel  under  n? 
1829.  necessity  of  deciding  thi?  question.  It  seems  the  testator's  family 
Hapgood.  h**  long  lived  in  Petersham,  in  the  state  of  Massachusetts,  and  re- 
^nili^;etal9ided  there  at  the  time  of  his  decease;  that  he  had  lived  in  the 
probate  district  o(  Essex,  in  Vermont,  most  of  the  time  for  sever- 
al years  before  his  decease ;  that  he  died  at  .Doeer,  m  the  state 
of  New  Hampshire  ;  that  Hapgood,  the  executor,  proved  the 
will  in  Massachusetts^  considering  thai  htaxfanaicil,  and  produced 
a  copy  of  k  to  the  judge  of  probate  here,  as  the  ground  work  of 
his  proceedings,  in  the  exercise  of  jurisdiction  over  the  property 
of  the  testator  in  this  state.  He  came  and  acted  nnder  the  pro- 
provisions  of  our  statute.  He  came  conceding  tliat  the  primary 
jurisdiction  was  in  Massachusetts,  and  requested  the  court,  here, 
to  exercise  a  secondary  jurisdiction,  to  aid  him  in  the  settlement 
el  the  estate  of  the  testator,  so  far  as  the  same  was  within  this  state. 
By  these  proceedings  he  has  decided  the  question  so  far  as  con- 
cerns the  probate  court  here.  By  these  he  has  rendered  himself 
liable  to  account  in  Massachusetts,  and  have  the  residue  of  the 
property,  after  debts  and  costs  are  paid,  distributed  there.  Thus 
we  shall  consider  the  case,  so  far  as  any  importance  attends  it,  in 
our  decisions. 

Many  of  the  allowances  reported  stand  without  exceptions, 
and  the  exceptions  to  some  others  are  abandoned.  All  these  will 
be  brought  together  as  proper  allowances,  with  no  particular  no- 
tice of  each. 

The  third  exception  of  the  appellants  is  overruled.  The  com- 
missioners report  that  no  greater  sum  was  paid,  when  payments 
were  made  in  leather  and  shoes,  than  must  have  been  paid  in  mo- 
ney. The  heirs,  then,  were  not  injured  by  this  mode  of  payment 
of  debts  due  from  the  estate  in  cash. 

The  fourth  exception  of  tire  appellants  relates  to  Jfb.  50,  being  (he 
allowance  for  paying  the  taxes,  assessed  to  defray  the  expense  of 
surveying  the  5th  division.  They  object  that  too  much  was  al- 
lowed. The  executor,  also,  excepts  because  too  small  a  sum  was 
allowed  him. 

The  whole  charge  is  $768  93,  and  they  have  allowed  him 
.$584  71.  The  commissioners  report,  that  the  proprietors  in 
1809  voted  a  tax  of  $576  80  to  defray  the  expense  of  survey- 
ing the  5th  division  of  lands  hi  Lunenburgh,  and  assigned  the 
same  on  said  division  ;  ajid  also,  on  the  remaining  eommon  lands, 
$288  40.  They  put  these  in  a  train  of  collection  in  the  hands  of 
a  collector.  They  also  made  the  surveys,  the  expense  of  which 
exceeded  the  money  raised,  by  $94  26.  The  proprietors'  rec- 
ords, referred  to,   show,   that  the  executor  voted  on  fifty-two 
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of  the  seventy  rights  io  .town.     And  he  was  advised  to  pay  the     *•??*» 
$94  26  without  raising  a  tax  for  it     He  did  accordingly  ;  and       1829. 
the  commissioners  report  that  his  portion  of  it,  by  a  tax,  would    Hapgood# 
cost  more  than  the  w  hole  without  one.  Jo    . ™      . 

Now  it  is  important  to  ascertain  the  portion  which  the  executor 
should  have  paid  and  charged  to  the  estate  ;  for  so  much  be  ought 
to  have  allowed  hint ;  and,  if  he  paid  beyond  that,  it  should  not  be 
allowed  hira. 

Wo  approve  of  the  payment,  by  the  executor,  of  the  $94  26. 
The  proprietors  owed  k,  and  the  portion  belonging  to  the  estate  to 
pay  would  have  been  over  five  sevenths  of  it ;  and  the  remain- 
der must  be  less  than  his  portion  of  the  expense  of  a  tax*  Fur- 
ther, the  commissioners  report,  that  the  sum  charged  by  the  col- 
lector  for  bis  bids,&c.  was,$654  34 :  add  said  #94  26,and  it  makes 
for  him  to  pay,  $748  60,  being  a  less  sum  than  the  portion  on 
said  fifty-two  rights.  They  then  find  to  be  deducted  $20,  re- 
linquished from  the  bids,  and  $34  60,  that  bin  bids  exceeded  the 
amount  that  appeared  to  be  not  redeemed.  This  tliey  presume 
was  paid  back  by  persons  redeeming.  They,  therefbre,.corr&ctly 
deduct,  from  -  $748  60 

said  $20,  and  $34  60,  being         -  -  -  54  60 

Which  leaves,  that  the  estate  should  have  paid,  -  $694  00 
But  they  have  allowed  him  only  *  -  584  71 

Leaving  disallowed,  ....  $109  29 
This  they  disallowed  because  they  find  that  it  was  paid  in  the  same 
services  for  which  be  was  paid  in  another  Way.  This  was  a  good 
reason  for  their  disallowance.  For  if  it  were  so,  the  .collector 
had  received  nothing  for  that  sum.  The  commissioners  also 
find  that  $9  36  was  included  by  the  collector,  obviously  by  mis- 
take. This  they  seem  not  to  have  deducted,  in  finding  the  sum 
they  allowed.  Now  we  find  that  this  $9  36  makes  a  part  of  a 
receipt  of  $1 10  54,  given  by  Peter  White  to  the  executor  for  that 
sum  allowed  him  by  the  proprietors,  and  paid  him  by  the  exec- 
utor. This  was  as  good  as  a  bank  note  with  which  to  pay  the 
collector.  It  does  not  appear  why  that  receipt  should  remain  in 
the  hands  of  the  executor.  Jt  is  probable,  however,  that  he  bad 
before  employed  White  to  assist  in  the  division,  and,  when  he 
had  paid  WVwfe,  treated  it  with  the  collector  as  services  done  by 
himself,  and  kept  the  receipt ;  and  the  collector,  knowing  the  ser- 
vices were  done,  allowed  it  in  that  shape.  This  would  reconcile 
the  whole  with  what  ought  to  have  been  done  ;  while  it  h  wholly 
incredible?  that  the  collector  should  have  allowed  the  executor,  in 
paym*ut  ofhis  taxes,  over  one  hundred  dollar?  for.  services  for 
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£****'     which  the  proprietors  were  not  hir  debtors ;  and  that  he  should 
1829!      actually  pay  nearly  the  same  sum  to  White  for  an  account  alio w- 
Hapgood    ed  by  the  proprietors,  and  obtain  his  receipt,  and  yet  not  bring  it 
Jenmso&etal.  forward,  nor  have  any  benefit  from  it.     It  appears  clear,  whether 
the  collector  or  commissioners  called  it  by  the  right  name  or  not, 
whether  it  were  services  or  payments,  that  Hapgood  actually  paid 
of  those  monies,  which  he  as  executor  was  holden  to  pay,   the 
full  sum  he  now  claims ;  and,!  by  such!  payment,  he  procured  a 
proper  receipt  from  the  collector.     Therefore,  to  the  sum  allow- 
ed upon  this  charge,  No.  50,  must  be  added;  the  said  receipt  of 
#110  55. 

Both  parties  except  to  the  report  upon  the  claim  of  z  per  cent. 
upon  notes  collectable  only  in  stock,  grain,  8zc.  They  have  al- 
lowed twenty  per  cent,  upon  a  gross  sum  of  fifteen  hundred  dol- 
lars. The  executor  claims  twenty-five  percent,  upon  about  $2,- 
400.  We  overrule  both  exceptions.  The  executor  appears  nev- 
er to  have  kept  any  account  with  a  view  to  this  particular  item  of 
charge.  He  kept  no  exact  minutes  of  the  sums  received  in  such 
articles ;  nor  of  the  dates  of  reception  ;  nor  of  the  expences  of 
converting  into  money ;  nor  of  the  time  that  any  sum  received  no 
increase  by  interest.  And  the  commissioners  report  the'  further 
uncertainty  of  a  correct  separation  of  such  payments,belonging  to  the 
estate  of  the  testator,  and  those  belonging  to  Hapgood.  Should  we 
treat  the  schedule  marked  C  and  accompanying  affidavits  as  evidence 
in  the  cause,  instead  of  grounds  lor  a  recommitment,  and  should  we 
consider  all  the  interlineations  as  proved  correct,  this  difficulty 
would  not  be  greatly  diminished.  It  would  still  be  uncertain, 
whether  a  greater  sup  was  paid  in  those  articles  than  estimated  in  ' 
the  report.  There  was  testinqpny  about  the  expense  of  collecting 
the  stock  notes,  which  were  eventually  paid  in  money.  This  ex- 
pense must  have  been  the  same  if  the  notes  against  the  same  men 
had  been  payable  in  cash.  Should  we  alter  the  amount  estimated) 
we  should  be  as  apt  to  get  farther  fromjthe  exact  sum  as  nearer  to 
it.  The  per  cent,  allowed  is  low  enough  :  but  it  should  be  rather 
low  than  high,  as  the  executor  might  have  had  it  exactly  correct, 
by  keeping  minute  accounts  of  sums,  dates,  expenses,  be. 
The  tenth  exception  is  taken  to  the  allowance  of  too  large  a  sum 
for  the  personal  services  of  the  executor;  and  for  allowances  at 
a  period  after  the  estate  might  have  been  settled. 

The  commissionera  report  that  all  the  services,  for  which  they 
have  allowed  him,  were  faithfully  performed,  and  expenses  in- 
curred in  settling  the  estate. 

Upon  this  exception,  and,  also,  upon  ihe  subject  of  interest, tho 
counsel  for  the  appellants  urge  the  cowrt  to  consider  the  neglee t  of 
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the  executor  to  close  a  &tdemem,and  what  they  deem  bis  fraud-     Ej»"» 
ulent  management  in  the  business,  as  reasons  for  a  disallowance       1829.' 
of  a  great  portion  of  his  claim  for  services  and  expenses  ;    and  fer    Hapgood 
charging  him  with  compound  interest  for  the  monies  in  his  hands.  jeimi^etBi 
As  proof  of  the  fraud,  die  verdict  of  a  jury  in  Massachusetts  is 
read  to  us. 

There  is  no  doubt  but  the  estate  might  have  been  settled  in  two 
or  three  years  from  the  decease  of  the  testator.  That  is,  the  ex- 
ecutor might  have  sold  property  enough  to  pay  the  debts,  and 
caused  a  distribution  of  the  residue  among  the  heirs  ;  and,  by  our 
statute,  ifaoy  heir  bad  petitioned  the  judge  of  probate  to  have  his 
portion  of  the  estate  assigned  him,  the  judge  would  have  felt  it  his 
duty  to  have  crowdedlhe  executor  to  a  settlement  for  that  pur- 
pose. None  of  the  heirs  thus  petitioning,  furnishes  some  evidence 
that  they  were  satisfied  with  the  delay  for  many  years.  The  facts 
reported  by  the  commissioners  furnish  strong  reasons  why  they 
might  not  so  wish  to  hasten  a  settlement  of  the  estate,  as  to  have  the 
lands  in  Lunenburgh  partitioned  among  them.  They  must  have 
felt  doubtful  about  many  of  the  titles :  auction  sales  for  taxes,  &c. 
were  supposed  to  be  adding  strength  to  these  titles.  The  lands 
were  chiefly  uncultivated  at  the  decease  of  the  testator  :  many  of 
the  lots  were  of  poor  quality.  The  heirs  would  not  probably  have 
wished  to  enter  upon  these  wild  lots  themselves  ;  surely  not  on 
many  of  them  :  a  sale  must  have  been  their  object.  The  execu- 
tor assumed  upon  himself  a  great  risk,  in  pursuing  his  administra- 
tion in  this  state  in  the  way  he  has.  We  discover  no  movement 
of  his  administration,  in  this  state,  that  could  have  been  intended 
for  his  own  benefit,  and  to  the  injury  of  the  heirs.  His  having  two 
bidders,  bidding  upon  each  other,  and  he  liable  to  take  their  bids 
off  their  hands,  and  chaining  each  to  bid  high,  must  either  prove 
Jhim)insane,or  else  very  zealous  to  promote  thejioterest  of  the  heirs, 
bycausing  a  sale  at  a  high  price  ;  while  he  might  be  liable  to  pay 
that  price.  At  his  settlements  in  Massachusetts,  next  succeeding 
each  sale  in  this  state,  he  made  an  accurate  return  of  the  sales, 
charging  himself  with  the  amount  of  the  bids,  the  same  as  if  third 
persons  wholly  had  been  purchasers. 

The  verdict  found  in  Massachusetts,  and  read  in  evidence,  finds 
fraud  in  the  executor's  settlements  and  administration  generally  ; 
but  stating  no  particulars  of  the  fraud.  That  does  not  necessari- 
ly attach  to  his  proceedings  in  this  state.  They  may  not  have 
found  it  in  these  :  if  they  did,  they  must  have  inferred  it  from  neg- 
lect only,  or  must  have  heard  testimony  not  presented  before  this 
Court.  It  may  not  be  amiss,  here,  to  observe  a  word  in  reference 
30  the  great  error  in  the  settlement  of  18-17,    in   Massachusetts, 
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Ljlty'  wtaro  the  executor  charges  &r  paying  all  die  largest  debts  in  the 
lag**  list  of  claims,  and  then  lakes  an  order  for  the  payment  of  a  divi- 
Hapgood  d^nd  upon  the  same  claims.  Itisoot  possible  that  be  should  do 
Jswiuw  ct  uL  *k*»  w^  ^  intention  to  injure  those  concerned,  and  yet  with  a 
prospect  thai  the  same  might  pass  undetected  by  the  register, 
when  he  should  make  his  record.  The  allowances,  which  show 
the  necessity  of  a  dividend,  must  surely  be  recorded.  These 
show  payment  of  the  principal  claims,  (one  of  above  $1300)  and 
these  are  aH  to  be  written  over,  and  were  so,  in  striking  the  divi- 
dend. If  it  were  possible  that  the  register  should  strike  the  div- 
idend, and  then  record  that  and  the  allowances,  without  discover- 
ing a  mistake  so  apparent,  it  was  too  improbable  to  leave  a  suspi- 
cion, that  the  executor,  with  design,  acted  thus  improperly,  in  ex- 
pectation of -its  remaining  concealed  •  The  mistake,  at  the  outset, 
of  above  $3000,  carries  with  it  no  such  explanations;  and  may 
have  had  its  natural  influence  upon  the  jury,  without  any  explana- 
tion. 

Upon  every  view  connected  with  the  charges  for  personal  servic- 
es and  expenses,  though  we  might  not  hit  upon  the  exact  sums  al- 
lowed by  the  commissioners,  nor  be  exactly  agreed  among  our- 
selves upon  some  items,  we  overrule  the  exceptions,  and  allow  the 
sum  reported.  In  this  decision,  we  approve  the  grounds  the 
commissioners  adopted  to  ascertain  die  period  of  a  rest  in  those 
charges.  Every  tiling  seemed  ripe  for  a  settlement  in  the  (all  of 
1814,  except  that  some  of  the  payments  for  lands  sold,  had  not 
become  due;  and  that  .may  more  properly  be  considered  in  fix- 
ing on  the  period  from  which  the  executor  sbhll  he  charged  with 
interest,  than  in  postponing  the  time  of  settlement ;  especially,  as 
the  executor  has  made  himself  debtor  for  the  amount  of  bids  at 
his  sales  ;  indicating  his  election  to  treat  the  securities  as  his  own, 
and  at  his  own  risk. 

The  eleventh  exception  of  tbo  appellants  is  4aken  to  the  disal- 
lowance of  the  gains  and  profits,  made  by  the  executor  in  the  re- 
sales of  lands,  bought  in  by  him,  at  tho sales  in  1814.  The  heirs 
have  made  their  election  to  consider  the  executor  as  their  trustee  ; 
an(J,under  this  election,  they  call  upon  him  to  account  ibr  the  avails 
he  has  received  on  his  re-sales  of  said  lands,  and  to  account  for 
those  unsold,  of  which  the  title  remains  in  him,  at  the  price  ibr 
which  they  were  sold  at  his  sale  in  1814. 

We  entertain  no  doubt  of  the  right  of  the  heirs  to  -make  their 
election,  whether  the  executor  shall  be  considered  as  a  purcha- 
ser, and  pay  them  the  amount  of  his  sales,  or  as  their  trustee,  and 
account  for  the  avails  as  they  are,  at  the  time  when  the  election  is 
ir»ndf\     The  matter  of  grcntcst  iropOrlzucf\  and,  perhnp.s  of  the 
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greatest  difficuky,  under  this  head*  is,  to  ascertain  how  tfie  Sub-      T'g**> 

ject  ought  to  be  considered  in  point  of  feet.     Whether  the  sates iff*/. 

and  purchases  and  rc-sales  of  each  lot  shall  be  considered  as  in-  Hapgood 
dependent  transactions,  and  the  executor  liable  to  have  the  doe-JeBniJJ;  rt  al 
tion  of  the  heirs  apply  to  each  lot,  in  a  separate  view,  as  the  ap- 
pellants contend  ;  or  whether  the  whole  must  be  considered  as  an 
entire  trust,  and  the  accounting  of  the  executor  be  for  the  entire 
trust  property,  as  the  whole  b  when  the  account  is  taken,  as  con- 
tended by  the  appellee. 

If  the  appellee  had  made  a  single  purchase  of  an  entire  tract  of 
land,  say  one  thousand  acres,  at  a  given,  price  by  the  acre,  and 
then  had  scM  individual  lots  of  the  best  quality,  for  a  larger  price 
by  the  acre,  and  was  called  to  account  for  the  whole  as  trustee,  no 
court  of  equity  could  ever  deem  it  just  to  decree,  that  he  should 
render  an  account  of  these  sales,  without  also-  considering  him 
trustee  of  the  parts  that  remained  unsold,  and  having  proper  ref- 
erence to  the  comparative  value  of  the  same.  In  the  case  before 
us,  the  lots  appear  to  have  been  sold  separately  ;  and  in  nothing 
else,  perhaps,  does  there  appear  any  ground  to  compel  the  execu- 
tor to  account  otherwise  than  as  for  an  entire  trust. 

After  the  decease  of  the  testator,,  all  his  wild  lands  in  Lunen- 
burgh  were  appraised  as  so  many  lots  of  after  division  land  ;  and 
appraised  as  of  equal  value.  That  is,  they  were  appraised  at  what 
the  appraisers  considered  to  be  their  average  vahie.  This  was 
well  enough ;  for  their  entire  value  was  the  only  matter  of  impor- 
tance at  that  appraisal.  All  the  witnesses  represent  quite  a  diver- 
sity in  the.  value  of  the  wild  lots,  included  in  the  late  appraisals. — 
The  facts  reported  fully  warrant  the  conclusion,  that  the  executor 
employed  his  agents  to  bid,  not  with  a  view  to  become  owner  of 
particular  lots,  the  valueof  which  he  had  previously  ascertained, 
but  to  be  sure  and  make  a  sale  profitable  for  the  heirs,  at  the  risk 
of  becoming  owner  of  many  lota,  and  without  any  view  to  their 
comparative  value. 

For  the  purposes  now  under  consideration,  the  whole  must  be 
considered  as  an  entire  purchase  by  the  executor ;  and  the  ac- 
counting must  be  of  the  whole  in  a  consolidated  view.  In  this  we 
are  perfectly  agreed*.  The  executor  must  not  be  compelled  to 
pay  to  the  heirs  his  gains  in  the  lots  sold,  without  being  made  good 
if  any  of  the  lots  that  remain  unsold  are  of  less  value  than  the  sum 
they  cost  him.  Incoming  to  a  result  upon  these  principles,  the 
conimrtsroners  bare  heard  witnesses,  and  repotted  the  testimony 
of  sundry  witnesses  who  differ  from  each  other  in  different  de- 
grees, from  one  dollar  nn  acre  to  a  few  cents,  merely,  an  acre, 
of  some  lots ;  and  their  result  is  that  forty-five  cents   an  acre  is 
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Ems,     Bot  far  from  the  present  average  value  of  what  remains  unsold* 
i8a>-      They  also  report  what  we  do  not  discover  to  be  incorrect,  that,  if 
HaPg»od    forty-five  cents  an  acre  be  a  correct  average  value,  it  is  immaterial 
Je»ntsonetai.  Aether  *•  account  &e  stated  wilh  the  items  of  gain  and  loss 
throughout,  or  the  appellee  be  made  ebargeable  with  the  amount 
of  sales  as  he  charged  himself.     Both  would  produce  the  same 
result.     After  a  full  consideration  of  the  facts  and  evidence  re- 
•    ported  by  the  commissioners,  and  viewing,  on  one  hand,  what  we 
may  hereafter  notice  about  die  uncertainty  of  title,  and  the  quali- 
ty of  the  lands  as  described,  and  the  little  value  of  any  timber  up- 
on the  land  ;  and,  on  the  other,  the  prospect  that  taxes  upon  the 
land  will,in  future,be  less  frequent  than  heretofore,and  that  what- 
ever value  there  is  in  the  land   must,   in-  time,  be  rather  gaining 
than  losing,  and  considering  that  most  of  the  lots,  though  back 
from  Connecticut  river,  are  not  more  than  five  or  six  miles  back, 
we  consider  tbat  we  cannot  better  satisfy  ourselves  at  any  value, 
tfran  at  forty-five  cents  am  acre,  as  named  by  the  commissioners. 

This  being  decided,  the  two  ways  of  accounting  coming  al- 
•  so  to  the  same  result,  and  that  adopted  by  the  commissioners  be- 
ing die  most  simple  and  easy  of  computation,  we  have  adopted 
the  mode  by  them  reported,  and  overrule  this  exception ;  and  leave 
the  account  to  stand  at  the  amount  of  the  sales. 

The  appellee's  second  exception  relates  to  thenos.  14  and  17 
disallowed  by  the  commissioners.  They  were  charged  as  paid 
to  Azariah  Webbjun.  for  taxes,  April  23d,  1808,  $8  63, 

end  paid  Samuel  Gates  for  do.  April,  24th,  1808,  6  55, 

The  amount  is  #15  IB 

The  commissioners  assign  no  reason  for  this  disallowance. — 
They  only  say  disallowed,  without  exception*  There  must  have 
been  some  mistake,  or  misunderstanding.  Th6  accounts  and 
vouchers  seem  to  support  these  items  as  fully  as  those  of  the  same 
date  allowed  by  the  commissioners.  That  sum  is  to  be  added  to 
the  sum  reported. 

The  third  exception  of  appellee  is  overruled  ;  the  subject  mat- 
ter being  properly  referred  by  the  commissioners  to  the  jurisdiction 
in  Massachusetts.  It  is  for  paying  printer  in  New>Hamp$hire$or 
publishing  the  notice  issued  by  the  commissioners  in  Massachu- 
setts. 

The  eighth  exception  of  the  appellee  is  taken  to  the  disallow- 
ance of  certain  articles  of  personal  property,  appraised  at  $50  50, 
claimed  as  having  been  sold  toSamuel  Gates  in  part  payment  of  a 
debt  due  him  from  the  deceased.  Tbe  commissioners  assign 
their  reasons  at  length  for  not  allowing  this  claim  :  while  the  ex- 
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%cutor  contends,  that  this  property  was  delivered  to  said  Gates     **«*. 
before  he  presented  his  claim,  before  the  commissioners  in  Mas-       1829.' 
tachusetts,  and  this  payment  was  deducted  from  his  claim  of    Hapgood 
about   $83  12,    before  they    allowed    the   balance  of   #39Jenn|i{£  et  A 
10.     The  commissioners  do  not  give  credit  to  this  statement ; 
and  that,  principally,  because  the  deduction  of  this  payment  would 
not  leave  solarge  a  balance  ;  and  they  seem  to  conjecture  that  this 
$50  50  went  in  payment  of  some  other  demand.      This  reason- 
ing is  not  wholly  satisfactory,  especially  as  there  is  no  intimation 
but  that  the  payment  was  made  for  something;   and  none  of  any 
other  demand,  tipon  which  it  might  have  been  paid  ;  and  no  inti- 
mation of  any  other  payment  that  would  so  reduce  said.Crafet* 
demand.    We  may  add  to  this,  that  the  deposition  of  said  Gates, 
which  makes  a  part  of  the  testimony  in  the  case,  expressly  shows 
that  a  book  account  of  several  dollars  was  also  presented  before 
the  commissioners  with  his  other  demand.      This  they  have  not 
noticed  in  their  report,  and  when  noticed,  is  calculated  to  remove 
that  discrepancy  in  sums  which  created  their  difficulty.    This 
sum  is  allowed,  and  must  be  added  to  the  report,     -         $50  50 
The  twelfth  exception  of  the  appellee  relates  to  the  allowance 
against  him  of  the  amount  of  sales  of  180S  and  1814.    The  ap- 
pellee contends,  that  he  is  entitled  to  further  deductions  for  lands, 
to  which  the  testator  had  no  title,  if  nothing  more. 

We  have  already  said,  in  treating  of  the  advances  in  the  re-sales, 
that  the  heirs  have  a  right  to  affirm  the  sales,  and  treat  the  execu- 
tor as  a  purchaser,  or  to  treat  him  as  holding  in  trust  for  them. 
His  taking  the  titles  to  himself  is  not  the  correct  way  to  purchase 
a  trust  estate ;  and,  having  done  so,  the  executor  can  set  up  no 
claim  to  be  treated  otherwise  than  as  a  purchaser.  Moreover,  his 
making  his  returns  to  the  court  of  probate  in  Massachusetts  soon 
after  these  sales,  and  rendering  his  account,  in  which  he  made  him- 
self debtor  for  theapiount  of  these  sales,  was  giving  notice  to  the 
heirs,  that  they  might  consider  him  as  the  owner  of  ihe  lands;  and  as 
indebted  to  the  estate  for  the  amount  of  the  sales  made  by  the  probate 
orders.  They ,then,might well  omitany  exertionsto  make  sale,or  get 
persons  in  possession  under  them  :  for,  they  had  nothing  in  these 
lands  to  sell ;  nothing  to  possess.  All  remained  at  the  risk  of  the  ex* 
ecutor,  who  thus  became  owner.  Yet,  before  they  have  ratified 
the  sale,  by  receiving  the  pay  of  him  as  a  purchaser,  their  election 
'  remains,  whereby  he  is  called  upon  as  trustee. 

After  what  we  have  already  said,  it  follows,  that  the  principles 
of  this  allowance  are  correct.  Yet,  if  all  the  deductions  are  not 
made,  which  ought  to  be,  on  account  of  lots  that  are  gone  by  ad- 
verse claims,  the  same  should  now  be  made. 

00 
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Ej^xx'  The  titles  of  the  testator,  to  tbe  several  rights  he  claimed,  must 

1829'  have  been,  at  best,  of  a  dubious  character,  if  tested  at  an  early 
Hapgood.  period.  His  deeds  of  what  are  marked  in  the  table,  furnished 
j^^a^  with  the  report,  with  the  letter  T,  are  so  nearly  of  a  date,  about 
1765  and  6,  and  acknowledged  so  nearly  at  a  similar  period,  about 
the  year  1785,  it  casts  over  them  a  suspicion  of  unfairness  in 
their  creation.  Some  of  them  being  witnessed  by  only  one  wit- 
ness, must  have  arisen  from  a  supposition  that  the  existing  laws 
required  no  more. 

The  title  of  tbe  testator  to  tbe  Haxen  rights,  it  seems,  commen- 
ced with  his  own  vendue  :  and  thef  objections  reported  to  this  ven- 
due would  appear  formidable,  if  raised  before  the  existence  of  al- 
ter circumstances  now  disclosed.  After  the  production  of  the 
probate  records,  newly  discovered  in  the  estate  of  Page,  Buck* 
man1$  title  to  tbe  testator  is  not  so  defective  as  at  first  appeared* 
It  must  be  good  in  equity  against  the  heirs  of  Page.  The  avail* 
having  gone  for  the  benefit  of  the  creditors  of  Page,  the  heir* 
would  not  be  perraited  to  set  up  so  dormant  a  claim,  as  any  that 
remains  in  them  ;  at  least,  not  without  refunding  the  money  paid 
for  the  purchase  by  the  testator,  with  interest. 

With  regard  to  all  these  titles  it  may  be  observed,  that,  whatever 
may  have  been  their  defects,  and  however  suspicious  their  charac- 
ters^ their  origin,  tbe  testator  claimed  to  owe  the  lands  conveyed  by 
those  deeds,  and  was  permitted  to  act  and  vote  with  the  proprie- 
ors,  on  the  strength  of  them,  in  all  the  proprietors'  meetings,  and 
raising  and  collecting  taxes,  till  his  decease j  and  bis  ejtecutor 
has  exercised  the  same  right,  till  his  sales  ;  and  no  proprietor  haft 
interfered  to  prevent  this,  with  the  few  exceptions  noticed  by  the 
commissioners.  This,  at  once,  furnishes  very  strong  presumptive 
evidence,  both  of  the  genuine  nature  of  the  testator's  deeds,  and 
of  the  total  abandonment,  by  the  original  proprietors,  of  all  the  ti- 
tle they  might  have  to  those  rights.  If  we  add  to  this  the  numer- 
ous vendue  titles  of  tbe  same  lands,  placed  upon  the  records,  at 
least,  showing  a  claim  of  title  against  the  original  proprietors,  and 
perhaps  a  good  ope,  there  is  very  little  probability  that  any  fur- 
ther claim  will  ever  be  made  against  the  title  the  executor  now 
holds.  And  he  has  held  this  title  in  himself  too  long  to  claim  a 
deduction,  where  there  is  no  possession  destructively  adverse  to 
his  title. 

The  commissioners  have  deducted  from  the  account  against 
the  executor  the  purchase  money  of  all  the  lots  upon  which  ad- 
verse possession  was  shewn  so  early  as  to  divest  the  title  of  the 
testator,  prior  to  the  sales  by  tbe  executor,  in  1814*  That  is  al- 
lowing him  from  the  fall  of  1807,  till  June  1814,  to  become  as- 
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qoaioted  with  the  titles,  and  eject  those  who  were  in  adverse  to     &"**t 
bis  title.     If  possessions,  tben  existing,  were  afterwards  suffered       im. 
by  him  to  grow  into  an  adverse  title,  and  that  while  he  was  the    Ha   004j 
only  person  who  could  oust  them,  there  is  no  great  hardship  in  hisJew|.  •*•      . 
bearing  the  loss.     Happily,  however,  there  are  but  three  or  four 
lots,  or  parts  of  lots,  that  come  within  this  description;  and  these 
etand  against  the  executor  at  about  sixty  or  seventy  dollars.  From 
the  facts  reported,  we  discover  no  good  reason  tor  deducting 
these.    The  report  upon  this  subject  is  confirmed. 

The  seventeenth  exception  of  the  appellee  is  taken  to  the  dis- 
allowance of  sundry  items  of  his  account,  amounting  to  $123,14, 
being  bis  expenditures  in  a  suit  brought  by  him  against  Hayward 
and  Snow,  to  gain  possession  of  a  lot  of  these  lands.  This  was 
an  action  of  ejectment,  decided  against  the  executor ;  and  the 
commissioners  have  deducted  the  value  of  the  lots,  as  being  lost 
by  adverse  claims.  They  have  disallowed  the  costs  of  prosecuting 
the  action.  It  is  difficult  to  reconcile  these  two  decisions.  If 
the  land  was  lost  in  any  other  way,  than  through  the  want  of  title 
in  the  testator,  the  executor  should  sustain  the  loss ;  and  not  the 
heirs.  If  it  was  lost  through  a  failure  of  title  in  the  testator,  the 
executor  ought  not  to  sustain  the  loss,  either  of  the  land  or  the  costs 
of  trying  the  title.  Hence,  from  a  suggestion  to  the  parties  by  the 
court,  upon  this  subject,  the  papers  are  produced  that  were  used 
upon  the  trials,  sufficient  to  convince  the  court,  that  the  failure  of 
recovery  was  through  want  of  tide  in  the  testator  ;  or  rather  in  the 
executor,  after  all  the  vendue  tides  obtained  to  this  particular 
lot.  This  sum  is,  therefore,  allowed,  and  must  be  added  to  the 
account  -  -  -  -  $123  14 

The  item  of  $46,01  is  reported  by  the  commis- 
sioners to  stand  upon  the  same  foundation,  it  being 
the  costs  in  the  suit  vs  Okott,  46  01 

Making  addition  of  -  -  169  15 

The  twenty-fourth  exception  of  the  appellee  is  allowed,  being 
to  correct  a  mistake  in  carrying  out  the  amount.  This  adds  to 
the  executor's  account  -  -  $10  00 

The  second  exception  of  the  appellants  is  allowed,  being  pay- 
ment  of  taxes  in  New-Hampshire,  being  $70  34.  This  must  be 
added  to  the  balance  in  the  report.  Because  it  should  be  carried 
before  the  probate  court  in  Massachusetts,      -        -       $70  34 

This  also  disposes  of  the  executor's  thirtieth  exception,  for  not 
making  him  accountable  here  for  cash  received  at  Dover,  in  the 
state  of  Neio-Hampshire.  The  commissioners  correctly  leave 
that  to  be  settled  in  Massachusetts. 
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Emi«»         The  26th  exception  of  the  appellee  is  also  overruled.      The 

1829'.      facts  reported  are  that  the  notes  claimed  by  the  executor  as  un- 

Hapgood    collectable,  were  taken  to  himself  on  his  sale  of  lands,  and  are  at 

l.nniB^etaLhis0WDrisk- 

The  twenty-seventh  exception  of  the  appellee  is  also  overrul- 
ed. The  executor  has  not  paid  the  demand,  though  it  ac- 
crued in  the  life-time  of  the  testator.  It  is  reported  as  rejected, 
because  not  paid. 

The  twenty-ninth  exception  of  the  appellee  is  too  general  to  be 
noticed  ;  and  the  only  item  particularly  named  is  amply  dispos- 
ed of  uncler  another  exception. 

The  twenty-second  exception  of  appellee  relates  to  the  disal- 
lowance of  No.  137,  on  book  B,  being  $134  06.  The  commis- 
sioners assign  as  a  reasion  for  disallowing  this  item,  that  it  is  for 
expenditures  in  the  present  suit.  We  find,  on  recurring  to  the 
vouchers,  now  before  the  commissioners,  that  this  is  true  in  part,but 
not  in  whole.  $44  06  of  this  item  were  for  expenditures  in  the 
suits  against  Haywardand  Snow,  and  Olcott;  and  should  have 
been  classed  with,  and  added  to,  the  sum  allowed  on  the  17th 
exception  of  the  appellee.  This  sum  is,  therefore,  allowed  and 
must  be  added  to  the  executor's  account,  -  -  $44  06 
Having  thus  gone  through  with  the  exceptions  of  both  parties, 
we  proceed  to  bring  the  varied  items  together  as  follows : 
The  balance  in  the  hands  of  the  executor,  as  report- 
ed by  the  commissioners,  on  page  53d,  -  $8,173*  53 
To  this  must  be  added  the  sum  disallowed  on  the 

second  exception  of  appellants,  -  -  70  30 


Making  the  amount,  ...  $8,243  87 

From  that  sum  we  deduct  the  additional  allowance 
on  the  charge  No.  50,  -  $110,  55 

Also  allowed  on  appellee's  second  excep- 
tion, -  -  -  -  15  18 
Also  allowed  on  his  eighth  exception,  50  50 
Also  on  his  seventeenth  exception,  -  169  15 
Also  on  his  twenty-fourth  exception,  -  10  00 
Also  on  his  twenty-second  exception,             44  06       $399  44 

Which  deducted  leaves  the  balance  -  $7,844  43 

On  that  sum  we  cast  interest  at  six  per  cent,  from  the 

first  of  June,  1815,  to  this  time,  amounting  to  6,675  56 

Amount  of  balance  and  interest,         -  -         $14,519  99 

Various  facts  reported  have  induced  the  Court  to  cast  the  in- 
terest as  above.      The  great  improbability  that  the  avails  of  the 
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sales  of  June  1  st,  1 8 1 4,  were  received  to  any  considerable  amount,      ^£?x' 
under  a  year,  and  perhaps  not  in  money  then ;  and  the  further       1829.' 
probability,  that  some  will  never  be  paid,  have  induced  the  Court    Hapgood 
to  commence  the  cast  of  interest  one  year  after  that  sale.  Jenniaonctai 

The  consideration  that  many  of  the  lands  remain  unsold  by  the 
executor  to  this  time,  reported  as  wild  lands  from  which  no  profit 
has  accrued ;  the  frequent  taxes  he  has  been  obliged  to  pay  since 
his  purchase ;  the  remaining  uncertainty  of  some,  at  least,  of  the 
titles ;  the  improbability  of  any  future  sale  for  cash,  for  many 
years ;  and  many  other  circumstances  connected  with  the  owner- 
ship and  care  of  lands  situated  like  these,  have  induced  the 
Court  to  allow  six  per  cent,  interest  only.  Had  it  been  a  mo- 
nied  estate,  instead  of  wild  lands,  and  the  money  had  gone  into 
speculations,  we  should  not  have  hesitated  to  cast  compound  in- 
terest, so  far  as  to  make  annual  rests  during  the  whole  period. 

The  clerk  of  this  Court  must  certify  this  decree  to  the  court  of 
probate  in  this  district,  according  to  the  statute ;  whence  it  may  go 
to  Massachusetts  if  the  appellants  choose  to  take  it  there,  as  we 
presume  they  will. 

The  costs  of  this  appeal  are  taxed  and  allowed  at  the  sum  of 
$301  72,  for  which  the  appellants  are  entitled  to  execution'  from 
this  court  forthwith* 

Furthermore,  as  the  sale  of  the  real  estate,  in  1814,  was  not 
necessary  to  raise  a  fund  to  pay  debts,  as  was  then  supposed,  and 
as  the  titles,  on  that  *  account,  may  prove  defective,  the  heirs  of 
said  testator  must  quit  to  said  Hutchins  Hapgood,  bis  heirs  and 
assigns,  all  their  right  to  the  lands  embraced  in  his  return  of  the 
sales  made  in  June,  1814,  before  they  have  any  benefit  from  this 
decree,  except  as  relates  to  the  collection  of  their  costs. 

Paddock  and  Cushman,  for  appellee. 

Bigelow  and  Fletcher,  for  appellants. 
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Daniel  Bullard  vs.  Luther  Billings.  OauAm, 

•*& 

That,  if  A  possess  a  waggon  for  two  or  three  years,  using  it  as  bis  own;  evidence 
of  this  is  proper  to  be  left  to  the  jury,  on  the.  question  of  his  ownership. 

If  the  waggon  was  in  possession  of  A  as  a  pledge,  he  might  convey  such  title  as  he 
.    had  in  the  waggon. 

That  any  statements  of  A,  made  after  he  has  parted  with  his  interest  in  the  property, 
are  not  evidence  against  his  vendee  or  any  after  purchaser. 

This  was  an  action  of  trespass  for  a  waggon,  brought  before  a 
justice  of  the  pesce,  and  appealed  to  the  county  court ;  and  there 
tried,  and  exceptions  taken  to  decisions  of  the  court,  upon  which 
the  action  was  removed  to  this  court. 
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BulJard 
vs. 


It  appears,  by  the  case  allowed,  that  there  was  testimony  addu- 
ced on  trial  tending  to  show,  that  (be. defendant  brought  with  him 
the  waggon  in  question  into  Hydepark,  and  there  used  it  as  bis 
own  several  years.  After  which  it  went  into  the  possession  of 
one  Dodge,  who  used  it  as  his  own  two  or  three  years  ;  when  ho 
sold  it  to  one  Sawyer — that  Sawyer  sold  it  to  one  JVbye*,  who 
sold  it  to  the  plaintiff— that  the  plaintiff  bad  it  in  his  possession  af- 
ter his  purchase,  and  the  defendant  came  in  the  night  and  took  k 
away  and  hid  it — That  no  evidence  was  offinred  tending  to  show, 
that  Sawyer ,  Noyes}  or  Bullard  ever  knew  but  that  Dodge  was 
the  sole  and  legitimate  owner  of  the  waggon.  There  was  evi- 
dence tending  to  show  that  Dodge,  at  some  time  stated  that  he 
received  the  waggon  as  a  pledge.  But,  whether  he  made  this 
statement  before  or  after  his  transfer  to  Sawyer,  did  not  appear. 
Nor  was  there  any  other  testimony  showing  the  nature  of  the 
pledge,  or  the  amount  secured  by  it. 

Evidence  was  given  tending  to  prove  that  Dodge,  subsequently 
to  the  transfer  ofthe  waggon  to  Sawyer ,had  instituted  asuit  against 
Billings  for  becoming  back  bail,  and  recovered  the  amount; 
and  that  the  execution  was  levied  on  land  of  a  doubtful  tide. 
Upon  this  evidence  the  court  were  requested  to  charge  the  jury, 
that  if  said  waggon  was  transferred  to  Sawyer,  without  notice  of  a 
pledge,  that  Do dge  having  the  apparent  ownership,  the  sale  was 
a  valid  one.  The  court  were  also  requested  to  charge,  that  if 
Dodge  held  said  waggon,  using  it  as  his  own,  it  was  prima  facie 
evidence  of  ownership  ;  and  k  was  incumbent  on  the  defendant 
to  produce  evidence  of  the  notice  of  the  deposite,  in  order  to  re- 
cover the  property  against  a  bona  fide  purchaser  without  notice. 
But  the  court  did  not  so  charge  the  jury,  but  instructed  them  that, 
if  they  found  the  waggon  was  placed  in  the  hands  of  Dodge  as  a 
pledge,  and  was  not  sold  to  him,  in  such  ease,  Dodge  had  not  such 
an  interest  in  the  waggon  as  would  enable  him  to  make  a  valid 
sale  of  it  to  another  :  and,  if  he  did  sell  and  dispose  of  it,  and 
part  with  the  possession,  that  Billings  would  have  a  right  to  re- 
possess himself  of  it  wherever  he  could  find  it,  if  he  could  do  it 
without  force  or  violence.  And  if  be  found  it  in  plaintiff's  door* 
yard,  or  in  the  highway,  he  might  take  and  remove  it,  and,  in  that 
case,  they  would  find  a  verdict  for  the  defendant.  But  if  they 
found  Billings  did  make  an  absolute  sale  ofthe  waggon  to  Dodge, 
or  authorise  him  to  sell  it,  or  had  stood  by  and  seen  him  sell  it, 
without  asserting  his  claim,  then  they  would  return  a  verdict  for 
the  plaintiff.  But  the  fact  of  Dodge's  tiding  the  waggon  was  not 
sufficient  evidence  of  the  sale,  as  the  use  might  be  consistent 
with  the  terms  ofthe  pledge. 
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Argument  for  ike  plaintiff.— The  case  discloses,  that  Dodge 
tad  stated,  that  this  was  a  pledge ;  but  whether  before  or  after  the 
sale  to  Sawyer,  was  not  in  evidence.  And  this  was  the  only  ev- 
idence given  on  that  point.  We  contend  that  Dodge,  the  pledgee, 
eoald  not  make  any  statement  concerning  a  pledge,  so  as  to  affect 
the  plaintiff,  subsequent  to  the  sale  to  Sawyer  ;  and  that  it  roust 
appear  most  clear  that  it  was  subsequent ;  or  it  was  improperly 
admitted.  And  no  evidence  was  offered  of  a  pledge  ;  and  the 
court  ought  to  have  directed  the  jury  to  find  for  the  plaintiff  for 
want  of  evidence. 

The  property  had  been  two  or  three  years  in  Dodge's  posses- 
sion,  and  he  used  it  as  his  own  ;  and,  for  aught  appears,  it  was  so 
considered.  And  he  so  used  it,  that  every  person  had  good  right 
to  suppose  it  his.  From  the  whole  case,  his  possession  was  such 
4hat  there  was  prima  facie  evidence  of  ownership ;  and  it  did 
throw  the  burden  on  him,  defendant,  to  make  out  a  clear  case  of 
property.  The  waggon  had  passed  through  the  hands  of  four  per- 
sons, three  of  them,  at  least,  bona  fide  purchasers,  and  was  out  c£ 
Sittings9  possession  about  four  years,  and  no  attempt  made  to  re- 
claim it,  until  he  took  it  clandestinely  and  hid  it,  as  stated  in  the 
bill  of  exceptions.  Although  living,  all  this  time,  in  the  immedi- 
ate vicinity,  no  evidence  was  offered  by  the  defendant  tending  to 
show  that  Noyes,  Sawyer,  or  Bxdlard,  had  the  least  notice  of  a 
pledge,  or,  that  Dodge  was  not  the  sole  and  legitimate  owner  of 
said  property. 

We  insist  that  the  court  ought  to  have  charged  as  requested ; 
and  that  the  charge  given  was  incorrect.  We  contend,  that  one 
person  entrusting  property  to  another,  upon  any  terms  of  a  con- 
tract, gives  him  the  right  to  sell,  though  the  property  cannot  be 
taken  for  the  bailee's  debts.  Of  two  innocent  persons,  one  or 
the  other  must  suffer,  or  be  injured  ;  and  the  person  having  the 
fairest  opportunity  to  know,  and  who  gives  the  trust  to  the  bailee, 
ought  to  be  the  one.  But  here  was  not  a  shadow  of  legal  testimo- 
ny to  show  any  pledge  :  for,  when  it  was  only  proved  that  the  wit- 
ness could  not  tell  whether  before  or  after  the  sale  to  Sawyer,  it 
was  no  better  than  if  the  witness  testified  that  it  was  after. 

We  contend,  even  if  this  had  been  known  to  the  purchasers,  that 
if  a  pledge,  and  the  condition  upon  which  the  same  was  placed 
there  was  broken,  Dodge  had  a  right  to  sell.  Montagu  on  Liens, 
24. 

It  is  contended,  that  the  vendee,  at  least,  had  all  the  right  of 
the  pledgee  in  the  property. 

Argument  for  the  defendant. —Th*  question  raised  by  this  bOI 


■        — «^^» 
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Billing*. 
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Bullard 

vs. 
Billings. 


of  exceptions  is,  whether  the  pledgee  has  such  an  interest  in  the 
pawn,  as  will  enable  him  to  transfer  the  title  so  as  to  divest  the* 
pledgor  of  his  right? 

A  lien  does  not  give  the  right  to  sell,  nor  to  use,  if  the  use  is  in- 
jurious or  impairs  the  value  of  the  property.  Parting  with  the 
possession  is  a  waiver  of  the  lien.  Lien  is  a  personal  right,  and 
terminates  with  the  possession.  Mont,  on  Lien,  23,  24,  8,  App* 
1,  12.— 2  Mk.  Rep.  117.— 4  Johns.  112.— 15  Mass.  396.— 
Bare  possession  does  not  give  the  right  of  transfering  the  proper* 
ty,  as  a  man  can  convey  no  more  than  his  own  interest. 

The  case  shows  the  pledge,  and  also  the  fulfilment  of  the  ob- 
ject for  which  the  pledge  was  given  previous  to  the  transfer  from 
Dodge  to  Noyes  and  Satoyer.  All  the  right,  then,that  the  pledgee 
had,  was  gone ;  he  had  the  possession  only,  upon  which  to  pre* 
dicate  his  right  of  transfer :  for  the  jury  found  there  had  been  no 
sale  from  defendant  to  pledgee. 

The  plaintiffs  title  in  this  case  is  attempted  to  be  derived  from 
defendant  through  the  pledgee,  Noyes  and  Sawyer  to  plaintiff. 
In  making  out  a  derivative  tide,  no  more  can  be  derived  than 
what  the  vendor  had  a  right  to  convey  ;  which  would  be  limit* 
ed  to  his  interest. 

Hutchinson,  J.  delivered  the  opinion  of  the  Court-— The 
plaintiS  claims  to  recover  the  value  of  a  waggon,  his  title  to  which 
is  derived  from  one  Dodge.  The  defendant  denies  that  Dodge 
had  any  tide,  or,  if  any,  not  any  except  by  a  pledge  to  him  by  de- 
fendant. 

It  is  correcdy  urged  by  the  plaintiff's  counsel,  that,  what  Dodge 
has  said,  since  he  parted  with  his  right,  can  be  no  evidence  of  a 
pledge,  as  against  his  vendee  or  the  plaintiS,  who  holds  under 
him.  And,  as  the  period  of  his  statements  was  uncertain,  the  ju- 
ry ought  to  have  been  instructed  wholly  to  disregard  them,  unless 
they  could  understand,  from  some  circumstance,  that  those  state- 
ments were  made  before  he  sold  the  waggon  to  Sawyer. 

The  defendant  also  contended  that  Dodge  had  collected  his 
demand  for  which  this  waggon  was  pledged.  The  case  shows,  that 
there  was  testimony  tending  to  prove,  that  Dodge,  subsequently 
to  his  sale  to  Sawyer,  had  instituted  a  suit  upon  his  claim  ;  had 
recovered  judgment  and  levied  his  execution  upon  lands  of  which 
the  title  was  doubtful.  If  this  title  fails,  his  debt  is  not  paid. 
What  will  be  the  result,  is  yet  uncertain,  according  to  that  testi- 
mony. And  the  defendant,  if  he  contends  that  he  delivered  the 
property  to  Dodge  as  a  pledge,  and  that  his  right  is  restored  by 
redemption  of  the  pledge,  must  show  that  satisfactorily.      It  may 
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be  that  the  sum  was  many  times  as  large  as  the  value  of  the  wag- 
gon ;  and  the  object  of  Dodge'*  suit  might  have  been  to  recover 
the  balance.  What  testimony  there  is  about  the  pledge  leaves  all 
so  dark,  it  is  Hot  probable  the  jury  could  have  found  any  pledge, 
or,  if  any,  found  nothing  of  its  nature* 

But  the  charge  of  the  court  was,  that  if  they  found  a  pledge, 
that  would  create  in  Dodge  no  interest,  that  would  enable  him  to 
make  a  valid  sale.  This  we  deem  incorrect.  We  see  no  reason 
why  he  could  not  convey  the  same  interest  he,  himself,  bad.  It 
is  true,  the  terms  of  a. pledge  may  be  varied  to  any  extent,  as  the 
parties  shall  agree.  But  the  defendant  has  not  shown  what  were  the 
terms  of  the  pledge  he  contends  for  :  of  course,  he  was  not  enti- 
tled to  the  charge  given  upon  this  point. 

The  court,  also,  after  charging  the  jury,  that,  if  Billings  had 
sold  the  waggon  to  Dodgef  the  plaintiff  must  recover,  instructed 
them,  that  the  fact,  of  Dodge'*  possession  and  use  of  the  waggon, 
was  not  sufficient  to  show  a  sale.  This  probably  means  sufficient 
in  kind.  We  think  this  should  have  been  left  to  the  jury  as  pro* 
per  evidence  in  proving  the  fact  of  an  actual  sale.  They,  to  be 
sure,  must  weigh  this  in  connection  with  the  other  circumstances 
in  the  case.  If  the  proof  convinced  them,  that,  when  the  defend* 
ant  had  used  the  waggon  several  years,  it  passed  into  the  posses- 
sion of  Dodge9  and  he  used  it  as  his  own  two  or  three  years, 
the  defendant  being  a  near  neighbour,  and  never  being  known 
to  pretend  any  right  to  the  waggon  during  that  time,  and  nothing 
appeared  to  rebut  this,  they  might  infer  a  sale.  But  proof  that 
Dodge  did  not  claim  to  be  owner,  or  that  the  defendant  claimed 
that  he  had  only  lent  the  waggon  during  the  time  that  Dodge  was 
using  it — that  would  diminish  the  weight  of  testimony,  and  might 
produce  a  different  verdict.  The  case  of  Moon  vs.  Hatvkes,  re- 
ported in  2d  ofAikensj  is  full  to  this  point.  It  seems  this  part  of 
the  charge  cannot  be  supported. 

Let  there  be  a  new  trial,  and  let  the  caufce  pass  to  the  county 
court  for  that  purpose. 

Sawyer,  for  plaintiff. 

Young  and  Ma*on>  for  defendant 
pp 
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*14  CASES  IN  THE  SUPREME  COURT 

°^ifw'  Zerah  Bebek  tw.  Jakes  Stefx. 

That  the  SupremeCourt  only  consider*  the  questions  that  appear  by  the  exceptions  to 
have  been  decided  by  the  county  eourt 

That  trespass  is  the  proper  action  where  there  is  an  arrest  on  a  legal  process,  bat 
made  by  a  person  not  legally  authorized  to  serve  the  same. 

That  the  defendant  is  not  entitled  to  a  reversal  of  the  judgment  for  the  neglect  of  the 
county  court  to  charge  as  by  him  requested,  when  a  correct  charge  upon  the  point 
would  have  been  against  the  defendant. 

It  is  not  error  forme  county  court  to  permit  plaintiff's  counsel,  in  his  closing  argu- 
ment, to  advert  to  a  copy  of  a  writ,  put  in  by  him  as  evidence  after  the  original  had 
been  read  to  the  jury. 

This  was  an  action  of  trespass  and  false  imprisonment.  The  de- 
fendant pleaded  the  general  issue  and  a  special  plea  justifying 
under  a  writ  of  attachment  in  favor  of  the  defendant  against  the 
plaintiff  and  one  House,  served  by  one  James  Corey,  by  virtue  of 
a  deputation  to  him  from  the  justice  who  signed  the  writ.  The 
plaintiff  traversed  this  plea,  and  both  issues  were  joined  to  the  ju- 
ry, who  returned  a  verdict  for  the  plaintiff;  and  the  cause  was 
brought  up  to  this  Court  on  exceptions  allowed  on  said  trial.  It 
appears  by  these  exceptions,that  the  plaintiff  introduced  testimony, 
tending  to  prove  the  trespass  complained  of.  Also,  that  the 
defendant  introduced  testimony  tending  to  prove  that  the 
arrest  and  imprisonment  were  by  virtue  of  a  writ  and  de- 
putation, as  alleged  in  his  plea,  which  original  writ  was  read 
to  the  jury  ;  also,  a  copy  of  it  was  referred  to  in  argument,  as  will 
be  noticed  hereafter.  The  plaintiff  then  introduced  testimony 
tending  to  show,  that  the  defendant  and  said  Corey  arrested  him 
under  pretence  of  said  writ,  when  said  Corey's  name  was  not  in 
the  deputation  ;  that,  while  he  was  holden  a  prisoner  by  them, 
he  refused  to  go  back,  as  they  termed  it,  towards  Corey's  house, 
but  consented  to  ride  a  horse  they  had  with  them,  and  be  fasten- 
ed upon  him  so  that  he  could  not  escape,  provided  they  would  go 
the  other  way  towards  Derby ;  to  which  they  agreed;  and 
he  mounted  the  horse,  and  they  bound  him  on,  and  went  to- 
wards Derby  a  few  rods,  when  the  defendant  said  they  had 
gone  far  enough  that  way,  and  they  turned  about  and  went  to 
Corey's ;  that  on  their  way,  the  plaintiff  wished  to  stop  at  one 
CargilVs,  and  the  defendant  went  in  before  him  and  advised 
Cargill  not  to  be  bail  for  the  plaintifi,  saying,  if  he  did,  he  might 
have  the  debt  to  pay  ;  that  Cargill  was  requested  to  give  bail  for  the 
plaintifi,  and  refused,  and  would  have  so  refused,  if  the  defendant 
iiad  not  advised  him  on  the  subject.  The  exceptions  show,  that  the 
defendant's  counsel  requested  the  court  to  instruct  the  jury,  that 
this  advice  of  the  defendant  to  Cargill,  not  to  become  bail  for  the 
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plaintiff,  should  not  be  considered  by  them  as  a  ground  of  aggra-    °^JAX»» 
▼ating  the  damages,  because  it  had  no  effect  to  prevent  his  becom-       18a?. 
ing  bail ;  that  the  court  gave  no  instructions  upon  the  subject. —      Bebee 
The  defendant's  counsel  excepted  to  this  neglect  to  charge,  also      g£*^ 
to  the  court's  suffering  the  plaintiff's  counsel,  in  his  closing  argu- 
ment, to  comment  upon  the  copy  of  the  writ  and  deputation,  the 
original  of  which  had  been  read  by  the  defendant. 

Argumentin  support  of  the  exceptions. — 1 .  The  evidence  did  not 
entitle  the  plaintiff  to  maintain  this  action  :  for,  if  the  blank  depu- 
tation in  the  justice's  writ  was  filled  up  without  the  knowledge  of 
the  justice,  the  process  was  not  void,  but  only  voidable  by  plea 
in  abatement.  And  if  the  proces  was  not  void,  but  only  voidable, 
trespass  will  not  lie. 

2.  The  copy  of  the  writ  issued  by  the  justice  was  inadmissible 
as  evidence  in  said  cause.  Because  it  was  not  a  copy  of  any  re- 
cord, the  writ  never  having  been  returned  and  entered.  The  ori- 
ginal had  been  used  in  evidence  before  the  copy  was  offered  to 
the  jury  ;  and  hence,  the  copy  was  inadmissible. 

3.  The  court  should  have  charged  the  jury  as  requested  by 
defendant.  The  advice  from  defendant  to  Cargill  should  not  be 
taken  into  consideration  of  a  jury  to  aggravate  the  damages. 
The  court  should  have  charged  in  some  manner,  on  the  point 
desired  by  defendant.  2  Chip.  Rep.  135. — Washburn  vs.  Tracy t 
2  Cranchj  239.-4  do.  70,  71. 

Argument  against  the  exceptions. — Exceptions  are  not  to  be 
taken  to  any  order  made  in  a  cause  preparatory  for  trial :  as  an 
order  for  amending  a  declaration,  or  any  proceedings  which  rest 
in  the  discretion  of  the  court.  Haynes  ei  ux.  vs.  Morgan,  3 
Mass.  208. 

Exception  as  to  using  the  copy  of  the  writ. — First.  When  a 
paper  is  put  into  a  case,  in  the  manner  and  of  the  description  named, 
it  is  not  necessary  that  it  should  be  read  at  length  to  the  jury  5  and  the 
partiescan  comment  as  they  please  at  any  stage  of  the  argument*  As 
in  case  of  a  deed  ;  the  party  producing  it  states  in  substance  the  con- 
tents. Second.  The  copy  of  a  writ  properly  certified  by  the  ma- 
gistrate issuing  the  same  is  the  legal  evidence  expressly  so  made 
by  the  law  of  the  land.  The  defendant  had  recourse  to  this  same 
copy,  and  made  use  of  it  on  a  former  trial,  without  being  under 
the  least  obligation  to  produce  the  original :  it  was,  there- 
fore, proper  to  be  used  by  plaintiff.  There  is  a  distinction 
to  be  taken  in  this  case;  for  the  rule  that  the  original  is 
the  best  evidence  does  not  apply.  The  copy  properly  certified 
carries  proof  of  its  authenticity  on  the  face  of  it :  whereas,  if  the  ori- 
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Obuum,    ginal  be  produced  in  evidence,  its  genuineness  must  be  proved  by 

1839.      witnesses,  who  can  swear  only  to  their  belief,  that  the  signature  is 

5^      what  it  purports  to  be.  It  is  matter  oi  favour  to  let  in  the  original  re- 

™-       cords,  as  evidence,  and  is  done  by  motion  to  the  court  and  leave  first 

obtained  for  that  purpose. 

Exception  as  to  the  neglect  to  charge. — This  point  involves  no 
particular  and  material  question  of  law :  therefore,  it  was  not  error 
for  the  court  to  neglect  to  direct  the  jury  in  relation  thereto* 
Mack  etal.  vs.  Snider,  1  Aik.  Rep.  104. 

Hutchinson,  J.  delivered  the  opinion  of  the  Court. — This  ap- 
pears to  be  an  action  of  trespass  and  false  imprisonment;  to 
which  the  defendant  has  pleaded  the  general  issue  and  a  special 
justification,  that  the  imprisonment  was  by  virtue  of  a  writ  of  at* 
tachment,  with  a  deputation  to  one  Corey.  This  plea  is  travers- 
ed. These  issues,  it  seems,  went  to  the  jury ;  and  exceptions 
were  taken  to  the  neglect  to  charge,  as  requested  by  the  defend- 
ant, and  to  one  decision  of  the  court. 

An  exception  was  taken  to  the  court's  refusing  to  allow  the  de- 
fendant to  withdraw  the  general  issue,  after  the  jury  were  em- 
panneUed,  and  before  any  testimony  was  given  them.  This  ex- 
ception is  not  now  urged.  If  it  were,  it  was  a  matter  of  discre- 
tion with  the  court  to  allow  it,  or  not,  under  the  circumstances. 
If  asked  for  before  the  jury  were  impannelled,  it  would  generally 
be  granted  of  course  :  if  afterwards,  it  might  be  deemed  inexpe- 
dient ;  as  it  would  vary  the  course  of  presenting  the  testimony 
calculated  by  the  plaintiff.  At  any  rate,  the  allowance  or  disal- 
lowance of  such  a  motion  cannot  be  assigned  for  error. 

Anew  exception  is  now  urged  in  argument;  that  the  testimo- 
ny in  the  case  will  not  support  trespass,  but  only  case.  This  is  star- 
ted out  of  time.  The  county  court  were  not  called  upon  to  de- 
-  cide  it,  and  made  no  decision  upon  if.  We  are  now  revi- 
sing the  decisions  of  the  cotonty  court,  on  the  exceptions 
taken  at  the  trial,  and  brought  up  here  by  motion  under 
the  late  statute  just  as  we  should  if  brought  here  by  a  writ 
of  error.  And  this  question,  not  being  raised  there,  is  not  be- 
fore this  Court.  But,  if  the  question  were  regularly  before  us, 
we  can  entertain  no  doubt  but  that  the  jury  were  warranted,  from 
the  testimony  detailed  in  the  exceptions,  to  find,  that  this  arrest 
was  made  by  the  defendant  and  Corey,  when  Coreyfs  name  was 
not  in  the  deputation.  If  they  so  found  the  fact,  the  action  must 
be  trespass,  if  any  thing. 

The  exception  about  the  copy  of  the  writ  is  raised  in  this  wise. 
The  defendant.on  a  former  trial  of  this  cause,had  used  a  copy  of  this 
writ  in  evidence,which  remained  with  the  files.  At  this  trial,  the  plain- 
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tiff  had  procured  the  original  writ  from  thejustice,and  bad  it  in  court. 
The  defendant  gave  the  plaintiff  notice  to  produce  it.  He  refus- 
ed unless  he  could  have  die  copy.  On  finding  the  copy  in  the  ' 
files,  he  delivered  the  original  to  the  defendant,  and  it  was  read 
to  the  jury.  The  plaintiff's  counsel  then  said,  he  put  the  copy  in, 
also,  as  evidence  ;  but  did  not  then  read  it.  This  copy  had  no 
name  in  the  deputation  but  that  of  Corey,  while  the  original  ex- 
hibited several  names,  so  erased,that  it  was  not  easy  to  decide  which 
was  intended  to  remain  as  the  name  of  the  person  deputised.  In  the 
closing  argument  the  plaintiff's  counsel  proceeded  to  remark  upon 
the  copy  in  connection  with  the  original.  This  was  objected  to,be- 
eause  it  had  not  before  been  read.  But  the  court  permitted  it, 
considering  it  as  put  in  at  the  beginning  without  objection. 

We  consider  there  was  no  error  in  this  decision.  There  was 
no  need  of  the  plaintiff's  reading  the  copy  when  its  original  had 
just  been  read.  Saying  he  put  it  in  as  evidence,  and  placing  it 
with  the  other  paper  evidence,  was  sufficient.  Besides,  it  is  diffi- 
cult to  discover  how  the  defendant  could  be  injured  by  its  use ;  since 
it  tended  to  prove  that  Corey's  name  was  the  one  considered  by 
the  justice,  at  the  time  he  made  the  copy,  as  the  name  that  he 
knew  was  correctly  there. 

The  remaining  exception  relates  to  the  court's  neglect  to  charge 
the  jury,  that  the  defendant's  advising  Cargill  not  to  give  bail  lor 
the  plaintiff,  should  have  no  effect  to  aggravate  the  damages.  It 
seems  the  court  were  requested  so  to  charge,  but  gave  so  charge 
upon  the  subject.  This  neglect  was  error  ;  but  not  of  the  kind 
the  defendant  complains  of.  The  court  should  have  instructed 
the  jury,  that,  if  they  believed  that  testimony,  it  tended  to  show 
that  feeling  of  heart  in  the  defendant,  that  determination  to  crowd 
the  plaintiff  to  the  settlement  afterwards  made,  which  could  not 
be  effected  by  lawful  measures,  which  ought  to  be  considered  by 
them  in  assessing  damages.  If  it  had  not  the  desired  effect  upon 
Cargill,  it  showed  a  malicious  spirit  in  the  defendant.  Proba- 
bly a  correct  charge  upon  this  point  would  have  doubled  the  dam- 
ages. But  the  plaintiff  does  not  complain  of  this  error,  and  the 
defendant  cannot  avail  himself  of  it. 

The  judgment  of  the  county  court  is  affirmed. 

Mattocks  and  Starkweather,  for  plaintiff. 

Fletcher  znd  Cuskman,  for  defendant. 


Orixmts, 
July, 
1829. 

Bebee 

w. 
Ste«l. 
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°j"4IW'  Nathaniel  Coit  vs.  Ira  Wells. 

1829. 

That  the  plaintiff  in  yectment,  on  showing  himself  to  be  a  proprietor  in  town,  need  not 
show  a  division,  till  the  defendaut,also,shows  an  interest  which  makes  him  tenant  io 
common  with  the  plaintiff. 

That  the  clerk's  certificate  of  the  allowance  of  the  committee's  accounts,  it  not  evi- 
dence.   The  copy  of  the  record  most  be  produced. 

That  the  records  of  the  advertisements  in  road  taxes  are  not  evidence,  unless  they 
contain  all  the  particulars  required  by  the  statute. 

That  the  collector  must  give  bond  before  he  advertises  his  sales,  or  the  same  will  be 
invalid. 

Hutchinson,  J. — The  points  in  this  case,  of  any  importance 
to  be  published,  are  very  narrow  in  themselves,  yet  are  presented 
in  a  form  too  voluminous  to  admit  a  report  in  detail. 

The  action  is  ejectment  for  the  north  half  of  lot  no.  188,  in  tha 
town  of  Albany.  There  was  a  jury  trial  and  exceptions  allowed, 
upon  which  the  case  is  brought  up  from  the  county  court. 

The  plaintiff  shows  himself  entitled,  by  the  production  of  the 
charter,  in  which  he  appears  to  be  an  original  grantee.  This 
would  be  sufficient  of  itself,  on  showing  the  defendant  in  posses* 
sion,  had  the  land  been  described  in  the  declaration  by  metes  and 
bounds.  But  the  plaintiff  describes  it  as  the  north  half  of  lot  no. 
188,  drawn  to  the  right  of  the  plaintiff.  Hence  the  plaintiff  of- 
fered parol  testimony  to  show,  that  this  lot  bore  the  name  and 
description  he  had  given  it.  This  parol  testimony  was  objected 
to,  but  admitted.  And,  we  think  correctly.  For  the  testimony 
shows,  that  there  never  was  any  legal  division  of  the  lands  in  that 
town,  as  the  statute  provides ;  but  that  the  whole  land  was  survey- 
ed into  lots,  and  numbered  ;  and  all  the  lots  so  known  by  these 
numbers,  that  the  habits  of  conveying  were,  to  name  the  lots  by 
their  numbers  only.  This  sufficiently  shows  the  land  in  question 
well  described  by  its  number  only.  That  is,  as  a  well  known 
name  of  the  lot,  by  which  it  is  distinguished  from  the  other  lands 
in  town. 

This  testimony  was  correctly  admitted,  and  nothing  further 
need  be  shown  by  the  plaintiff  so  long  as  the  defendant  stands  a 
stranger  to  the  title.  The  decisions  in  the  circuit  court,  and  the 
courts  of  this  state,  have  always  been,  that  a  plaintiff  in  ejectment, 
upon  showing  himsell  a  proprietor,  need  not  show  a  division  of 
the  land  into  severalty,  so  long  as  the  defendant  appears  to  have 
no  interest  in  the  lands  in  town.  But,  when  the  defendant  shows 
himself,  also,  to  have  an  interest,  which  would  make  him  tenant 
in  common  with  the  plaintiff,  that  lays  upon  the  plaintiff  the  neces- 
sity of  showing  a  division,  which  assigns  to  him  in  severalty  the 
land  in  question.    This  is  a  reasonable  practice ;  for,  the  division 
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concerns  none  but  proprietors :  and,  until  a  division,  each  propria-    o*"^», 
tor  has  an  undivided  interest  running  through  the  whole  land  in       1839'. 
town ;  on  the  strength  of  which  he  may  recover  any  part  of  the       colt 
land  of  any  stranger  in  possession,  and  put  him  out  of  possession ;      ^ffih 
and  this  recovery  will  enure  to  the  benefit  of  all  the  proprietors,  so 
far  as  relates  to  the  title.    He  will  recover  such  a  part,  say,  one 
sixtieh  undivided  part ;  and  that  will  enable  him  as  fully  to  put 
the  stranger  out,  as  if  he  had  title  to,  and  recovered,  the  whole. 

It  further  appears,  that,  after  the  plaintifFhad  thus  made  out  his 
tide,the  defendant  set  up  in  his  defence  two  several  vendue  titles  to 
the  land  in  question,lhe  evidence  of  both  which  was  excluded  by  the 
court.  These  both  arose  in  the  collection  of  special  taxes  for  the 
repair  of  roads  and  building  bridges  in  said  town. 

Among  the  objections  to  the  evidence,  offered  to  prove  these 
tides ,  were  three  which  were  nearly  similar  in  each  title  set  up. 

1.  In  showing  the  allowance  of  the  committee's  account  of  their 
expenditures  of  the  tax,  prior  to  the  sale,  the  defendant,  produced 
a  certificate  only,  from  the  clerk,  stating  at  what  sum  said  account 
was  allowed.  This  objection  is  fatal.  The  law  requires  the  ac- 
counts to  be  recorded  at  length,  after  the  same  are  allowed,  and 
a  certificate  transcript  of  this,  and  of  the  decision  allowing  the 
same,  is  the  only  proper  testimony  to  the  fact. 

2.  The  testimony  offered  to  prove  the  advertisements  of 
the  committee  and  collector,  was  the  copies  of  the  record 
of  the  same  in  the  town  clerk's  office.  On  inspection,  these 
records  exhibited  several  defects  by  omitting  some  of  the  matters 
required  by  the  statute  to  be  recorded.  In  some,the  dates  of  the 
papers  were  omitted.  In  some,the  places  where  the  papers  were 
printed,  tic.  These  records  are  no  evidence,  unless  they  contain 
all  the  requisites  pointed  out  by  the  statute.  The  statute  is  very 
particular  in  describing  what  shall  be  recorded,  and  makes  the 
copies  of  such  record  evidence.  Those  which  fall  short  of  this 
description  are  -not  made  evidence  by  the  statute.  Such  were 
these  in  question  ;  and,  for  that  reason,  were  properly  rejected. 

3.  It  was  objected  that  the  collector  did  not  give  bonds  till  the 
day  of  his  vendue  sales.  All  the  evidence  of  his  giving  bonds  was 
a  receipt  from  the  committee,  dated  the  day  of  his  sales,  acknowl- 
edging that  they  had  received  such  bond  as  the  law  requires. 
The  statute  requires  that  the  collector,  before  he  enters  upon  the 
duties  of  his  office,  shall  give  a  bond  with  sureties  to  the  committee, 
in  at  least  double  the  amount  of  the  tax,  conditioned  that  he  will 
faithfully  discharge  the  duties  of  bis  said  office.  This  bond  is  to 
be  the  security,  that  the  money  received  by  the  collector  shall  be 
paid  to  the  committee,  and  go  to  subserve  the  objects  of  the  tax  ; 
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o^raot,  that  the  land  owners  may  not  pay  their  money,  and  yet  fail  of  the 
1829*.  roads,  which  are  intended  to  operate  to  their  bene6t  by  adding 
value  to  their  lands.  Now  the  collector,  as  soon  as  he  receives 
his  rate  bill  and  warrant,  proceeds  to  receive  the  money  for  the 
taxes,  and  advertises  his  sales.  These  are  official  acts,  and  he 
must  give  bonds  before  he  commences  these  acts,  or  his  sales  are 
void.  In  such  case  the  advertisement  is  not  the  act  of  the  collec- 
tor, but  of  the  individual ;  and  is  of  no  validity. 

This  objection  is  fatal  to  both  vendues.  The  evidence  was, 
therefore,  properly  rejected :  and  the  judgment  of  the  county 
county  court,  in  favor  of  the  plaintiff  is  affirmed. 

Judgment  affirmed; 
Fletcher  and  West,  for  plaintiff. 
Sawyer,  for  defendant. 


*i  -»  ^>Q->  ->  ^ 


Orleans, 
July, 
182*. 


James  Steel  vs.  Sylvanus  Bates. 

The  5th  section  of  the  act  of  1803,  requiring  justices  of  the  peace  not  to  default's*  ac- 
tion until  two  hours  after  the  time  set  for  trial,  is  intended  to  apply  exclusively  to 
the  return  day  of  the  writ,  and  cannot  be  extended  to  cases  which  have  been  once 
called  by  the  court  at  the  time  appointed,  and  continued. 

This  was  a  case  of  audita  querela  tried  before  the  county  court, 
April  term,  1829,  wherein  the  plaintiff  pray ed  that  a  certain  judg- 
ment, rendered  against  him  by  a  justice  of  the  peace,  in  favor  of 
the  said  Sylvanus  Bates  ,mie;hi  be  set  aside.  The  defendant  plead- 
ed the  general  issue,  and  on  trial  to  the  jury  the  complainant  intro- 
duced evidence  tending  to  show,  that  said  cause  of  Bates  against 
Steel,  was  continued  from  the  9th  day  of  August  to  the  29th  day 
of  September,  at  one  o'clock,  P.  M.  and  the  defendant  introduc- 
ed evidence  tending  to  prove  that  said  cause  was  continued  to 
nine  o'clock,  forenoon,  instead  of  one  o'clock,  P.  M.  of  said  day* 
It  appeared  in  evidencce  that  the  justice  entered  a  default  in  said 
action  at  a  quarter  of  an  hour  before  eleven  o'clock,  on  the  29th 
day  of  September,  1827. 

The  complainant  offered  evidence  tending  to  prove,  that  he  ap- 
peared by  his  counsel  at  the  place  to  which  said  action  was  contin- 
ued in  the  forenoon  of  the  said  29th  day  of  Sept.at  9  o'clock,  A.  M. 
and  that  the  office,  at  which  the  trial  had  been  appointed,  was  then 
locked,and  no  person  was  in  it ;  and  again,  at  a  little  after  1  o'clock, 
P.JM.  at  which  last  mentioned  time,  said  justice  had  gone  from  the 
office  to  his  house — That  application  was  made  to  said  justice  by 
Steers  attorney  or  agent  to  return  to  said  place  of  trial  and  erase 
said  default;  but  the  justice  refused. 

Evidence  was  introduced  tending  to  prove  that  the  justice  arrir* 
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ed  tit  the  office  at  about  half  past  nine  o'clock,  forenoon,  on  said    °*j*A1M' 
39th  day  of  September,  and  continued  there  until  one  o'clock,      1829.' 

P.  M.  Steel 

The  court  charged  the  jury,  That  the  law  requiring  a  justice  of  B|£fc 
the  peace  not  to  default  an  action,  until  two  hours  after  the  time  set 
in  the  writ,  had  not  been  applied  to  actions  which  bad  been  once 
called  by  the  court  at  the  time  appointed  in  said  writ  and  continu- 
ed, but  that  they  would  find  no  difficulty  upon  that  subject ;  for 
if  they  found  that  the  justice  continued  at  the  place  appointed  in 
the  record  of  adjournment,  from  the  time  therein  appointed  until 
the  end  of  two  hours  or  longer,  whether  he  made  the  entry  of  the 
default  a  quarter  of  an  hour  before  the  two  hours  had  expired,  or 
at  the  end  of  the  same,  would  make  no  difference.  The  court 
further  instructed  the  jury,  That  if  they  found  said  cause  was 
continued  until  nine  o'clock,  and  that  Sted  consented  tQ.it;  or  if 
it  was  continued  to  that  hour  against  bus  consent,  yet  if  >  he  knew 
the  time  and  place,  be  had  no  cause  of  complaint :  for  if  he  for- 
got the  time,  or  trusted  to  his  counsel,  who  forgot  the  hour,  or  if 
he  by  accident  was  prevented  from  attending,  it  was  his  misfor- 
tune, and  they  must  return  a  verdict  for  defendant.  But  if  they 
should  find  the  cause  was  continued  until  one  o'clock,  afternoon, 
end  Sted  or  his  attorney  was  there,  and  the  court  not,  and  that 
the  action  was  defaulted  at  eleven  in  the  forenoon,  then  tbey  would 
return  a  verdict  for  the  plaintiff.  The  jury  returned  a  verdict  for 
the  defendant.  The  complainant  excepted  to  the  charge  of  the 
court,  and  the  cause  was  removed  to  this  Court  on  a  motion  for  a 
new  trial. 

After  argument,  the  opinion  of  the  Court  was  delivered  T>y 
Paddock,  J.  Were  we  confined  as  strictly  to  the  paragraph 
in  the  5th  section  of  the  act  of  1803,as  contended  for  by  the  coun- 
sel for  the  plaintiff,  we  should  be  under  the  necessity  of  extend* 
ing  h  to  this  case.  But  the  whole  section  is  to  be  taken  together, 
in  order  to  give  a  true  construction  to  that  part  intended  to  be  ap- 
plied here.  It  is  "  That  no  court  shall  be  appointed  to  be  hold- 
u  en  before  a  justice  of  the  peace,  for  the  trial  of  any  civil  cause 
u  or  action,  at  an  earlier  hour  than  nine  in  the  forenoon,  nor  at  a 
u  later  than  six  in  the  afternoon  ;  nor  shall  any  default  be  taken 
•  "  until  two  hours  after  the  time  set  for  trial.  Nor  shall  any  plain- 
€C  tiff  be  suffered  to  enter  his  action  after  the  expiration  of  two 
*  hours  from  the  time  set  in  his  writ  for  trial,  unless  by  the  con- 
<4sent  of  the  defendant,  which  consent  shall  be  entered  on  the 
u  records  of  said  justice."  Statutes  are  to  be  construed  accord- 
ing to  their  obvious  meaning ;  and  surely  no  one  can  read  this  sec- 
tion and  not  say,  that  in  point  of  time,  it  is  intended  to  apply  ex- 
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°^*£*a>    clusively  to  the  return  day  of  the  writ ;  and  no  forced  construe* 
1829      tion  can  extend  it  to  a  subsequent  period.      Those  too,  who  have 
Steel      a  knowledge  of  the  complaints  in  the  state  at  the  time  of  the  pas- 
Bates.     ^S6  0*"  l^e  'aw>  *k°  ^D0W  *e  evils  intended  to  be  remedied  by 
it.    It  was  then  said,  and  I  believe  with  too  much  truth,  that  writs 
were  made  returnable  at  one  o'clock  in  the  afterribon,  and  not  in 
fact  go  into  the  hands  of  the  justice  until  six  or  nine  in  the  eve- 
ning ;  and  then  be  defaulted  ;  notwithstanding  the  defendant  might 
have  attended  at  the  hour  and  place  appointed,  but  have  retired, 
believing  there  was  some  mistake. 

The  Court  are  not  authorized  to  extend  the  provisions  of  this 
act  to  adjourned  causes  ;  therefore,  the  judgment  of  the  county 
court  must  be  affirmed. 


S.  Cushman,  for  plaintiff. 
Qeo.'C.  West f  for  defendant. 


Judgment  affirmed. 


Cimdowa,  George  W.  Bennett  vs.  Hezekiah  S.  Morrill  and  Abel 
i&zL'  Morrill. 


By  the  act  pasted  in  1820,  for  the  beaefil  of  poor  prisoners,  no  notice  need  be  given 
to  a  creditor,  residing  out  of  the  county  wherein  the  jail  is  situated,  of  the  intention 
of  a  prisoner  to  take  the  oath  prescribed  for  poor  debtors,  in  cases  where  there  is 
no  appointment  of  an  agent  or  attorney  endorsed  on  the  execution. 

This  was  an  action  of  debt  on  a  jail  bond.  It  was  tried  in  the 
county  court,  September  term,  1826,  on  a  case  agreed  to  by 
the  parties,  and  a  judgment  rendered  for  the  defendant.  It  ap- 
pears by  the  case  That  the  plaintiff  resided  in  the  state  of  Ohio, 
and  the  defendant,  H.  S.  Morrill,  in  Danville,  in  the  county  of 
Caledonia— That  on  the  17th  day  of  October,  1823,  the  plaintiff 
by  his  attorney,  JVilliam  Mattocks,  brought  an  action  on  promis- 
sory note  against  the  defendant,  if.  5.  Morrill,  in  Danville,  be- 
fore a  justice  of  the  peace,  and  that  the  plaintiff  appeared  in  said 
action  by  his  attorney,  Mattocks,  and  H.  S.  Morrill  in  person, 
and  by  his  attorney,  G.  B.  Shaw — that  after  several  continuan- 
ces, judgment  was  rendered  for  the  plaintiff,  and  the  said  Hezeki- 
ah  appealed  therefrom  to  the  county  court ;  but  before  the  sitting 
of  the  court  to  which  said  action  was  appealed,  he  confessed  a 
judgment  for  the  damages  and  costs  which  had  been  recovered, 
agreeably  to  the  provisions  of  the  statute.  It  further  appears  that 
the  original  writ,  when  issued,  was  endorsed  "  W.  Mattocks, 
attorney." — That  the  said  Mattocks,  as  the  plaintiff's  attorney, 
afterwards  issued  an  execution  on  said  judgment,  dated  May 
26,  1824,  and  marked  the  same  on  the  upper  right  hand  corner 
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of  the  filing  with  the  initial  letters  of  his  name,  "  W.  JH"  which  CAj£^"1A' 
for  a  long  time  had  been  his  usual  method  of  endorsing  hisjname,       1828. ' 
as  attorney  of  the  plaintiff,  on  writs  and  executions — that  no  agent     Bennett 
was  appointed  by  the  plaintiff,  or  his  attorney,  and  endorsed  on  MorriJjcl  ^ 
said  execution,  except  as  above  stated — That  the  said  if.  S. 
Morrill,  was  committed  to  jail  by  virtue  of  said  execution,  and  . 
the  defendants  thereupon  executed  the  bond  in  question — That 
H.  S.  Morrill  afterwards  made  application  to  the  jail  commission- 
ers, who  forthwith  admitted  him  to  the  oath  prescribed  for  poor 
debtors,  without  giving  any  notice  to  the  plaintiff,  or  to  said  Mat- 
tocks, or  to  any  person  acting  for  the  plaintiff— That  the  said  H. 
S.  Morrill  afterwards  departed  from  die  jail  limits  without  paying 
said  debt.     It  further  appeared  that  Mattocks  resided  in  Dan- 
ville, where  the  jail  of  the  county  is  situated,  and  that  H.  S.  Mor* 
rUlvreU  knew  that  Mattocks  had  the  care  of,  and  was  the  attorney 
in,  said  suit  for  the  plaintiff. 

The  case  was  reserved  for  the  opinion  of  the  Supreme  Court. 

After  argument  by  G.  B.  Shaw,  for  the  defendant,  and  W. 
Mattocks  for  the  plaintiff,  the  opinion  of  the  Court  was  delivered 
by 

Prentiss,  J. — From  the  certificate  of  the  prisoner's  discharge, 
it  appears  that  he  was  admitted  to  the  poor  debtor's  oath,  and  dis- 
charged from  imprisonment,  without  any  previous  notice  having 
been  given  of  his  intention  to  take  the  benefit  of  the  oath.  As  this 
appears  upon  the  face  of  the  certificate,  there  can  be  no  doubt,  if 
notice  was  by  law  necessary,  that  the  discharge  was  irregular  and 
void,  and,  consequently  that  the  departure  of  the  prisoner  from 
the  liberties  of  the  prison  was  a  breach  of  the  bond.  The  facts 
agreed  upon,  so  far  as  they  are  material  to  be  noticed,  are,  that 
the  execution,  on  which  the  prisoner  was  imprisoned,  was  issued 
on  a  judgment,  recovered  by  the  plaintiff,  in  a  suit  commenced 
before  a  justice  of  the  peace  ;  that  the  name  of  William  Mattocks ', 
who  resided  within  the  county  where  the  prisoner  was  confined, 
was  endorsed  upon  the  original  writ  as  attorney  for  the  plaintiff* 
who  resided  out  of  the  state,  and  the  prisoner  knew  that  Mr. 
Mattocks  instituted  the  suit,  and  acted  in  it,  as  attorney  for 
the  plaintiff;  but  neither  the  name  of  Mr.  Mattocks,  nor  of  any 
other  person,  as  attorney  or  agent  for  the  plaintiff,  was  endorsed 
upon  the  execution.  On  the  part  of  the  defendants,  it  is  contend- 
ed, that  no  notice  of  the  prisoner's  application  to  be  discharged 
from  the  imprisonment  was  requisite,  in  as  much  as  no  agent  of  the 
plaintiff  was  appointed  on  the  execution,  within  the  county  where 
the  prisoner  was  confined.    On  the  part  of  the  plaintiff,  it  is  insis- 
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°k££?C*'  ie*9  *ft  M  he  ha3  in  f*ct  an  altorne7  of  record  Within  the  county, 

1828.'     an  appointment  of  an  agent  on  the  execution  was  unnecessary,  and 

Bonnet    consequently,  that  notice  of  the  prisoner's  application  to  be  dis- 

MorriUetd.  c^arSe^  was  indispensable. 

The  act  lor  the- benefit  of  poor  prisoners,  passed  m  1820,  pro- 
vides "  that  instead  of  the  notice  now  directed  to  be  given  by  a 
prisoner  to  his  creditors,  the  notice  shall  be  six  days,  in  cases  where 
the  creditor  resides  within  the  county  where  the  prisoner  is  con* 
fined,  and  twelve  days  in  cases  where  the  creditor  resides  ioithout 
such  county,  and  has  appointed  an  agent  on  the  execution,  agree* 
able  to  the  12th  section  of  an  act,  entitled  "  an  act  directing  the 
levying  and  serving  executions  ;w  and  service  of  the  citation,  made 
on  such  agent,  shall  be  as  good  and  effectual,  in  law,  as  if  made 
on  the  creditor ;  abd  if  no  agent  shall  heme  been  appointed  on 
such  execution,  agreeable  to  the  act  aforesaid,  no  prisoner  shall  be 
obliged  to  give  any  notice  whatever,  previous  to  his  taking  die 
oath  of  ab  insolvent  debtor,  but  may  be  admitted,  forthwith,  after 
his  commitment,  to  all  the  privileges  and  benefits  of  said  oath." 
(Comp.  Stat.  p.  237.)  It  is  argued  by  the  plaintiff's  coutisel, 
that  by  the  words  in  the  act, "  and  has  appointed  an  agent  on  the 
execution,  agreeable  to  the  12th  section  of  an  act,  entitled  an  acty 
directing  the  levying  and  serving  executions"  the  appointment 
of  an  agent  is  necessary  to  be  made,  only  in  the  cases,  and  in  the 
manner,  prescribed  in  the  act  referred  to  ;  which,  it  is  said,  does 
not  require,  in  any  case,  an  agent  to  be  appointed  or  named  in  wri- 
ting on  the  execution.  The  act  referred  to  declares, "  that  when 
any  execution  shall  be  delivered  to  the  sheriff,  constable,  or  other 
officer,  of  any  other  county  than  that  in  which  the  creditor  resides, 
such  creditor,  or  his  attorney  of  record,  shall  name  some  person, 
in  the  county  in  which  the  execution  is  to  be  levied,  to  be 
the  agent  of  such  creditor,  for  the  particular  purpose  of  receiving 
the  money  on  such  execution,  and  for  giving  unto,  and  receiving 
from,  the  sheriff,  constable,  or  other  officer,  any  notices  which  may 
be  necessary,  relating  thereto,  and  of  payments  made,  &c. 
(Comp.  Stat.  p.  214.  s.  \2.)  This  act  provides,  that  when  the 
creditor  resides  without  the  county  in  which  the  execution  is  to  be 
levied,  he,  or  his  attorney  of  record,  shall  name  some  person  as 
agent  within  the  county  ;  and  it  would  seem  to  have  been  intended 
that  in  every  case,  where  the  creditor  resides  without  the  county, 
whether  he  has  an  attorney  of  record  within  it,  or  not,  an  agent 
should  be  named.  The  act  does  not  declare  in  what  manner  the 
agent  shall  be  named,  whether  in  writing  or  verbally,  or  what  shall 
be  a  sufficient  naming  of  an  agent.  The  usual  practice,  howev- 
'    cr,  under  the  act,  was,  to  endorse  the  name  of  the  agent  on  the  ex- 
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ecution ;  but,  in  my  judgment,  the  words  of  the  act  did  sot  make  c^™£u' 
this  indispensable.     An  appointment  in  writing,  with  notice  of  it      1828. 
to  the  officer  to  whom  the  execution  was  delivered,  would  seem    Bennett 
to  be  sufficient.    But  without  such  notice,  the  purpose  of  the  act  MmaTet  ^ 
would  not  be  answered,  as  the  officer  would  not  Jnaow  to  whom  be 
should  look  for  directions,  or  who  was  authorised  to  receive  the 
money  upon  the  execution..  Where  the  plaintiff  had  an  attorney 
of  record  within  the  county  where  the  execution  was  to  be  served, 
and  his  name  was  endorsed  as  such  on  the  execution,  it  was  nam- 
ing an  agent  within  the  meaning  of  the  act ;  for  an  attorney  Of 
record  is  an  agent,  has  authority  to  control  the  execution,  to  re- 
ceive the  money  upon  it,  and  to  discbarge  it.    But  the  mere  fact 
of  there  being  an  attorney  of  record,  without  notkje  to  the  officer, 
was  never  considered  sufficient ;  and  the  practice  was,  as  already 
observed,  to  endorse  the  name  of  the  agent  or  attorney  on  the  ex- 
ecution.   When  the  execution  issued  on  a  judgment  rendered  in 
the  county  or  supreme  court,  the  nameyM^^^^^^jrecord 
was  endorsed  upon  it  by  the  clerk,  in^ 
pressry  imposed  upon  him  by  law* 
the  county,  where  the  execution  Was  1 
was  supposed  to  be  required.    If  he  did 
ty,  then  the  practice  was,  to  endorse  i 
pointment  of  some  person,  within  the  con 

Such  were  the  understanding  and  practice,  i 
was  passed,  declaring,  that  if  no  agent  shall  have  leen  appointed 
on  the  execution,  agreeable  to  the  12th  section  of  an  act,  directing 
the  levying  and  serving  of  executions,  no  prisoner  shall  be  oblig- 
ed to  give  any  notice  whatever,  previous  to  his  taking  the  oath  of 
an  insolvent  debtor,  but  may  b^  admitted,  forthwith,  after  his  com- 
mitment, to  all  the  privileges  and  benefits  of  said  oath.  The  lan- 
guage used  in  this  act,  taken  in  its  natural  and  obvious  sense,  cer- 
tainly imports  an  appointment  of  an  agent  in  writing  on  the  execu- 
tion. The  words,  agreeably  to  the  12th  section  of  an  act,  direc- 
ting the  levying  and  serving  of  executions,  are  to  be  considered, 
not  as  qualifying  or  controulmg  the  words  immediately  pre- 
ceding them,  as  to  the  manner  of  appointing  the  agent,  but 
rather,  as  pointing  by  reference,  to  the  nature  tad  purpose 
of  the  appointment,  and  the  place  where  the  agent  must 
reside.  Indeed,  the  act  referred  to  is  silent  as  to.  the  (manner  in 
which  the  agent  shall  be  appointed ;  and  whatever  construction  its 
phraseology  may  admit  of,  there  can  he  no  doubt,  especially  when 
the  practice  under  that  act  is  considered  as  to  the  meaning  and 
intention  of  the  subsequent  act.  The  appointment  is  to  be  made 
agreeably  to  the  act  referred  to,  but  it  is,  nevertheless,  to  be  made 
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Ci]SSuA9  on  *e  execut*on#    ff  ^e  creditor  has  an  attorney  of  record  hvrng, 
1828.      within  the  county  where  the  execution  is  serred,  and  his  name  is- 
Benneit     endorsed  as  such  on  the  execution,  it  is  a  compliance  with  the 
Morrm'etal.  'aw#    ^7  t^lus  requiring  tne  name  of  the  agent  or  attorney  to  be 
endorsed  on  the  execution,  a  copy  of  which  is  left  with  the  gaoler, 
the  prisoner  is  enabled  to  ascertain  at  once,  on  inspection  of  the 
v  copy,  whether  any  notice  of  his  application  to  take  the  poor  debt- 

or's oath  is  necessary  to  be  given,  and  upon  whom  the  notice  is  to 
be  served. 

Some  reliance  was  placed,  in  the  argument  by  the  plaintiff's 
counsel,  on  the  act  of  1824.  This  act  declares  that  whenever 
any  person  shall  be  committed  to  prison,  on  execution,  in  any 
county,  in  whickthe  creditor  on  such  execution  does  not  reside, 
and  in  which  such  creditor  shall  have  no  attorney  of  record,  suck 
person,  in  prison,  if  otherwise  entitled  to  the  poor  debtor's  oath, 
shall  be  admitted  to  the  same  without  giving  any  notice  to  such 
creditor  of  his  intention  to  take  such  oath,  unless  such  creditor,  ot 
hisattorney,shalI  have  endorseduponsuchexecution  the  appointment 
of  an  agent,  residing  in  the  town  in  which  the  public  prison  may 
be  situated.  (Camp,  stat.  p.  241. J  It  is  obvious  that  this  act 
can  have  no  effect  upon  the  present  case,  because  the  execution 
was  executed,  and  the  prisoner  committed  to  gaol,  before  the  act 
was  passed.  Besides,  the  act  merely  provides,  that  where  the 
creditor  resides  out  of  the  county  in  which  the  debtor  is  to  be 
committed  to  prison,  and  has  no  attorney  of  record  within  it,  an 
agent  shall  be  appointed  on  the  execution  in  the  town  where 
the  prison  is  situate.  But  if  the  creditor  has  an  attorney  of  rec- 
ord within  the  county,  it  is  still  necessary,  by  the  act  of  1820,  that 
his  name  should  be  endorsed  onjhe  execution.  By  the  existing 
laws,  therefore,  if  the  creditor  resides  without  the  county,  and  has 
no  attorney  of  record  within  it,  he  must  appoint  an  agent  on  the 
execution  in  the  town  in  which  the  prison  is  situate ;  or,  if  that  is 
not  done,  and  he  has  an  attorney  of  record  within  the  county, 
the  name  of  the  attorney  must  be  endorsed  6n  the  execution.  As 
there  was  no  appointment  of  an  agent  or  attorney  on  the  execu- 
tion in  the  present  case,  no  notice  of  the  prisoner's  intention  to 
take  the  benefit  of  the  poor  debtor's  oath,  was  necessary  to  be  giv- 
en, and,  consequently,  his\;ertificate  of  discharge  is  a  bar  to  the 
plaintiff's  action. 

Judgment  affirmed. 

W.  Mattocks,  for  plaintiff, 

G.  B.  Shaw,  for  defendant. 
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A,  claiming  to  be  the  owner  of  land,  but  having  no  legal  title  thereto,  executed  a  deed 
utf  conveyance  of  it  to  B,  thereby  covenanting  he  was  seized  of  an  indefeasible  estate 
in  fee  simple.  B  entered  and  took  possess  ion,  and  he  and  his  assignee  held  and  oc- 
cupied the  same  undisturbed  for  more  than  fifteen  years.  In  an  action  of  covenant 
brought  by  B  against  At  alleging  a  breach  of  the  covenant  of  seisin,  it  was  held  that 
A  was  liable  to  nominal  damages  only. 

If  a  covenant  ofseizin  be  not  true,  there  is  a  breach  of  it  as  soon  as  the  deed  is  exe- 
cuted, and  it  becomes  a  chose  in  action  which  is  not  assignable. 

This  was  an  action  of  covenant, founded  on  a  deed  dated  July  4th, 
1807t  by  which  the  defendant  conveyed  to  the  plaintiff  certain 
lands  in  Concord,  and  covenanted,  amongst  other  things,  that  he 
was  seized  of  an  indefeasible  estate  in  fee  simple.  At  the  county 
court  a  verdict  was  taken  for  the  plaintiff  by  agreement  of  parties, 
and  the  cause  was  removed  to  this  court  on  a  case  stated  and 
agreed  toby  them.  It  appears  by  the  case,  that  before  the  date 
of  the  deed,  to  wit,  in  May,  1806,  the  defendant  claimed  tide  to 
the  land,  and  the  plaintiff,  supposing  defendant  to  be  the  real  own- 
er, applied  to  him  to  purchase  it ;  and  it  was  agreed  that  the  plain- 
tiff should  give  defendant  three  hundred  dollars  for  the  land,  and 
that,  on  the  payment  of  one  third  part  of  the  purchase  money,  de- 
fendant should  execute  to  the  plaintiff  a  warranty  deed,  with  the 
usual  covenants;  and,  in  the  mean  time,  that  plaintiff  should  en- 
ter upon,  and  take  possession  of,  the  land  under  said  agreement, 
which  he  immediately  did — that  up  to  the  time  of  plaintiff's  tak- 
ing possession,  the  land  was  in  a  state  of  nature,  with  no  im- 
provements thereon-Mhat  defendant,  having  received  the  third 
part  of  the  purchase  money,  on  the  4th  day  of  July,  1807,  execut- 
ed to  the  plaintiff  the  deed  in  question,  and  at  the  same  time  plain- 
tiff executed  to  defendant  a  mortgage  deed  of  the  same  premises 
to  secure  the  payment  of  the  remaining  two  hundred*  dollars — 
that  at  the  time  of  said  bargain  defendant  had  no  paper  tide  to  the 
premises,  nor  had  he  acquired  any  before  the  commencement  of 
this  action — that  afterwards,  and  before  the  bringing  of  this  ac- 
tion, plaintiff  paid  to  the  defendant  the  whole  amount  of  the  con- 
sideration money  and  interest  thereon — that  plaintiff  continued  to 
occupy  the  land  undisturbed,  till  the  25th  day  of  June,  1811, 
when  he  executed  to  Jesse  Woodbury  a  quit  claim  deed  of  the 
same,  under  which  the  said  Woodbury  took  possession  of  said 
premises,  and  continued  ever  since  to  occupy  the  same ;  which  is 
more  than  fifteen  years  before  the  commencement  of  this  action. 

After  argument,  the  opinion  of  the  Court  was  pronounced  by 
Prentiss,  J.    Notwithstanding  the  recent  decision  in  Kingdom 
vs.  Notify  4  Maule  Si  Selw.  53,  a  covenant  of  seizin  is  a  per- 


vs. 

Williams. 


328  CASES  IN  THE  SUPREME  COURT 

"      jimE     *°nft* C0V8Qtmt  which  does  not  rati  with  die  land,  or  pass  to  the  as- 

1828.'  signee,  like  the  covenant  of  warranty.  If  the  covenant  of  seizin  is 
Garfield  not  true>  t^ere  *s  *  breach  of  it,  entire  and  complete,  as  soon 
as  the  deed  is  executed,  and  it  becomes  a  chose  in  action, 
which  is  not  assignable*  This  is  the  doctrine  of  the  common  law; 
and  the  decision  in  the  case  referred  to,  whieh  recognizes  the 
right  of  the  assignee  to  sue  upon  the  covenant  of  seizin,  stands  op- 
posed not  only  to  all  the  cases  in  this  country  on  the  subject,  but  to 
the  general  current  of  English  authorities.  If,  therefore,  there 
was  a  breach  of  the  covenant  upon  which  this  action  is  brought, 
it  accrued,  aqd  was  perfect,  the  instant  the  deed  was  executed, 
and  the  right  of  action  upon  the  covenant  was  vested  in  die  plain- 
tiff, and  did  not  pass  to  his  assignee. 

Whether  there  was  a  breach  of  the  covenant  or  not,  depends 
upon  the  question  whether  or  not  the  defendant  had  such  an  es- 
tate in  the  lands  as  he  covenanted  that  he  was  seized  of*  The 
covenant  is,  that  he  was  seized  of  an  indefeasible  est  Me  in  fee  sim- 
ple In  the  case  agreed  upon  by  the  parties,  it  is  admitted,  that 
he  had  no  such  estate,  or,  indeed,  any  valid  tide  whatever  to  the 
lands.  It  is  stated,  however,  that  he  claimed  toowntHe  lands,* 
and  put  the  plaintiff  into  possession  of  them  under  him,  under  an 
agreement  for  the  purchase  of  them,  who  held  possession  under 
the  agreement  until  the  defendant  executed  the  deed  to  him. 
This,  it  is  insisted,  is  sufficient  evidence  of  a  seizin  in  fact  by 
the  defendant,  and  enough  to  satisfy  the  covenant  declared  upon. 
It  is  true,  that  in  the  case  of  Marston  vs.  Hobbs,  2  Mass.  433, 
which  was  much  pressed  upon  the  Court  in  the  argument,  it  is 
held,  that  in  an  action  upon  a  covenant  thaf  the  grantor  is  seized  ip 
fee,  it  is  not  necessary  to.  shew  a  seizin  under  an  indefeasible  tide, 
but  a  seizin  in  fact  is  sufficient ;  and  if  the  grantor,  at  the  time  hp 
executes  the  deed,  has  the  possession  of  the  premises,  claiming 
the  same  in  fee  simple,  adverse  to  the  owner,  he  is  seized  in  fee 
and  has  a  right  to  convey.  But  it  is  to  be  observed,  that  in  tbp 
case  cited,  a  distinction  is  taken  between  a  covenant  that  th? 
grantor  is  "  lawfully  seized  in  fee,"  and  a  covenant  that  he  is  sei- 
zed of  an  indefeasible  estate  in  fee  simple ;"  and  this  distinction 
between  the  two  covenants  is  noticed  and  recognized  in  the  case 
of  Abbott  vs.  Allen,  14  Johns  JRep.  248.  Admitting  the  doctrine 
in  the  case  relied  upon,  anjd  that  the  defendant,  on  the  facts  stat- 
ed, maybe  considered  as  seized  in  fact  at  the  time  he  executed 
the  deed,  yet  he  was  not  seized  of  an  indefeasible  tide  according 
to  his  covenant,  and,  consequendy,  there  was  a  breach  of  the  cov- 
enant, and  a  right  of  action  vested  in  the  plaintiff  on  which  he  is 
entitled  to  recover.    The  only  remaining  question,  then,  is,  as  to 
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the  rale  of  damages  which  ought  to  govern  the  ease.  In  Premott 
vs.  Truemarij  4  Jllass.  $27 y  it  is  laid  down  by  Parsons,  C.  JL 
that  in  an  action  od  a  covenant  that  the  grantor  has  good  right  to  con-  ' 
vey  an  indefeasible  title  in  fee,  die  plaintiff  can  recover  nominal 
damages  only,  unless  the  estate  conveyed  has  been  defeated,  or 
the  right  to  defeat  it  has  been  extinguished.  In  an  action  on  the 
covenant  of  seisin,  however,  the  general  rale  is  where  there 
was  entire  want  of  seisin  in  the  grantor,  and  no  tide  passed  to 
the  grantee,  to  allow,  as  damages,  the  consideration  paid  for  the 
land  and  the  interest  upon  it.  In  the  present  case,  the  estate 
which  the  deed  purported  to  convey  has  not  been  defeated,  nor 
has  the  plaintiff  suffered  any  actual  damage  by  being  obliged  to 
purchase  in  or  extinguish  the  title  of  the  owner.  On  the  contrary, 
the  plaintiff  and  his  assignee  have  possessed  the  lands  without  dis- 
turbance, under  the  conveyance  from  the  defendant,  until,  by 
length  of  time,  an  indefeasible  title,  as  the  presumption  is,  has  been 
acquired  under  the  statute  of  limitations.  On  these  facts  the 
plaintiff,  in  any  view  of  the  case,  though  there  was  a  breach  of  the 
covenant,  and  a  legal  cause  of  action  accrued  to  him,  is  entitled  to 
recover  nominal  damages  only. 

Judgment  of  die  county  court  reversed,  and 
judgment  for  the  plaintiff  for  nominal  damages. 

Davis,  for  plaintiff. 

Fletcher,  for  defendant. 
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Garfield 

tw. 
William*. 


Adin  Hsndrick    and 


Rebecca  Hendeick 
Cleaveland 


vs.  Benjamin 


Oklsakb, 

April, 
1828. 


By  the  act  of  1799,  which  gar©  to  the  widow  of  a  testator,  on  waiving  the  provision 
made  for  her  in  die  will,  the  right  to  heme  her  dower  assigned,  in  the  tame  marm  er  at 
though  her  husband  had  died  intestate,  she  is  entitled  to  the  use,  and  nothing  more, 
of  one  third  of  the  real  estate,  during  her  life. 

And  she  is  entitled  to  no  more  than  one  third,  although  her  husband  die  without  issue. 

Where  the  widow  waived  the  provision  made  for  her  m  her  husband's  will,  and  the 
court  of  probate  decreed  her  one  half  of  all  the  real  estate  of  which  the  testator  died 
seized,  such  decree  was  held  to  be  void. 

A  court  of  probate  is  a  court  of  special  and  limited  jurisdiction,deriving  all  its  authority 
from  statute  ;  and  if  it  appear  on  the  face  of  its  proceedings  that  it  has  exceeded 
the  authority  given  it  by  law,  its  orders  and  decrees  are  absolutely  void,  and  may 
v  be  treated  as  a  nullity. 

This  was  an  action  of  qcctment,  for  the  recovery  of  a  certain 
tract  or  parcel  of  land  in  Morristown.  It  appeared  on  trial  in  the 
county  court  that  the  action  was  brought  for  the  lands  in  question 
by  the  said  Adin  and  Rebecca,  as  a  part  of  the  real  estate  of 
Alexander  Donihue,  her  late  husband,  and  were  a  part  of  the  lands 
claimed  by  the  said  Rebecca,  as  decreed  to  her  by  the  judge  of  pro- 

RR 
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°*"£KS'    bate  for  the  district  of  Fairhaven,  in  this  state,  and  that  said  Don- 
1828.'      ihue  died  testate  in  the  year  1814,  leaving  no  father  or  children — 


Hendricketux.*at  he  had  bequeathed  certain  legacies  to  said  Rebecca,  in  lieu  of 
Cleavciand.  dower,  and  which  said  Rebecca  had  waived  within  sixty  days  after 
the  will  was  proved  and  approved,  and  claimed  her  allowance 
under  the  statute.  Thq  plaintiffs  shewed  seizin  and  possession 
in  said  Donihue,  and  that  said  Donihue  died  seized.  The  de- 
fendant then  offered  a  copy  of  the  will  of  said  Donihue  and  pro- 
bate thereof,  by  which  it  appeared,  that  the  lands  in  question  were 
given  by  said  Donihue  to  the  town  of  Morristown,  to  be  rented 
for  the  use  of  schools  in  said  town.  Defendant  then  offered  to 
show  by  parol  evidence  that  he  held  under  the  town  oi  Morris- 
town,  and  had  paid  rent  to  said  town  ;  which  was  objected  to  by 
the  plaintiff  upon  the  ground  that  the  defendant  held  by  lease  du- 
ly executed  and  recorded  in  said  town :  but  the  court  overruled 
the  objection,  and  admitted  the  evidence.  The  defendant  here 
rested  his  case.  The  plaintiffs  then  offered  the  records  of  the 
court  of  probate  to  show  that  one  half  of  the  real  estate  was  de- 
creed to  the  said  Rebecca,  as  her  share  of  the  real  estate  of 
her  late  husband,  Alexander  Donihue,  which  included  the 
lands  in  question.  To  this  record  the  defendant  objected, 
because  it  appeared  that  the  judge  of  probate  had  ordered 
and  decreed  that  said  Rebecca  was  entitled  to  one  half  of  her  late 
husband's  real  estate  in  fee  forever,  when  she  was  entitled  to 
the  use  of  only  me  third  during  her  life  :  which  objection  was  al- 
lowed, and  said  records  excluded. 

A  verdict  was  returned  for  the  defendant. 
A  bill  of  exceptions,  stating  the  foregoing  facts,  was  agreed  to 
by  the-parties,  and  the  plaintiff  removed  the  cause  to  this  Court  on 
a  motion  for  a  new  trial,  founded  on  an  alleged  error  in  the  de- 
cision of  the  county  court. 

Fletcher  and  Sawyer,  for  the  plaintiff. — The  only  question  in 
this  case  is,  if  a  testator  die  without  issue,  leaving  a  widow,  and 
in  his  will  leave  property  to  her,  and  she  waive  the  provisions 
made  her  in  the  will,  what  right  or  benefit  she  then  has  in  the  es- 
tate ? 

If  a  widow  waive  the  provisions  made  for  her  in  the  will,  she  shall 
have  her  dowry  assigned  her  in  the  same  manner  as  though  her 
husband  had  died  intestate. — Old  stat.  p.  175,  law  of  1799. — 
The  Old  stat.  p.  130,  sec.  30,  gives  such  widow  one  hdfoi  both 
real  and  personal  estate,  which  she  shall  be  entitled  totn  lieu  of  her 
dower.  Without  said  30th  section,  such  widow  is  entitled  to  no 
part  of  her    husband's   estate,  not   even  the  use   of  one  third. 
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Such  widow  can  never  claim  by  virtue  of  the  32d  section  of  said    Orleans, 
act ;  for  the  kind  of  dower  there  created   and  defined  is  intend-       1828.' 


ed  for  the  common  benefit  of  all  widows  not  otherwise  providedHcndrick  et  ux. 
for ;  and  that,  even  though  there  be  issue  who  may  inherit,  though  clea^:lan(j. 
the  estate  be  insoIvent,and  even  though  they  have  been  otherwise  en- 
dowedbyway  of  jointure.  Therefore,whatever  benefit  the  widow  in 
this  case  is  entitled  to  out  of  her  husband's  estate,  she  takes  by  those 
special  benefits  granted  to  her  in  said  30th  section  and  in  said  act 
of  1799  ;  and  has  no  part  in  the  benefit  contained  in  said  32d 
section. 

The  dower  or  portion  of  the  estate  here  claimed,  as  well  as  ev- 
ery kind  of  dower  in  this  state,  is  created  and  defined  by  our  stat- 
ute. And  notwithstanding  the  dower  given  by  the  32d  section  is 
in  some  respects  likened  to  dower  by  the  common  law,  (as  com- 
mon law  dower  stands  at  this  time,)  yet,  in  other  respects,is  vast- 
ly different.  For  by  common  law,  it  is  of  all  a  person  possessed 
during  coveture.  But  by  said  32d  section  it  is  of  all  a  person  di- 
ed seized  and  possessed  in  his  own  right.  But  the  benefit  here 
claimed  is  perhaps  wholly  unknown  in  England,  notwithstanding 
there  are  various  kinds  of  dower  known  in  England  at  this  time. 
It  is  a  benefit  created  by  our  statute  and  is,  perhaps,  unknown 
except  in  Vermont.  It  may  be  contended  that  the  word  dower 
is  strictly  a  technical  word,  conveying  in  the  word  itself  its  whole 
definition,  or,  at  least,  that  but  one  possible  definition  could  attach 
to  it.  But  it  cannot  be  so  taken,  unless  it  be  in  its  most  general 
sense,  as  explained  or  defined  by  Cruise,  vol.  I,  p.  125,  as  be- 
ing that  which  a  widow  acquires  in  her  husband's  lands.  It  is 
a  benefit  which  the  widowmay  receive  from  her  husband's  estate. 
In  this  general  sense  it  may  be  considered  technical.  But  not 
with  regard  to  the  amount  or  the  kind  of  estate  she  may  receive. 
For  there  are  various  kinds  of  dower  now  extant  in  England.  Our 
statute  has  also  created  and  defined  various  kinds  of  benefits,  both 
in  amount  and  tenure,  which  the  widow  shall  receive  from,  her 
husband's  estate.  One  by  sec.  32d,  where  the  widow  shall  have 
one  third  of  the  real  estate  for  life.  One  by  sec.  30th  and  31^, 
wherf  the  widow  shall  be  entitled  to  have  one  half  of  the  real  and 
personal  estate  forever.  One  by  sec.  13d  and  provisos,  where  the 
widow  shall  be  entitled  to  the  whole  of  her  deceased  husband's  es- 
tate. If  dower  were  strictly  a  technical  word,  there  would  have 
been  no  necessity  of  defining  the  amount  or  nature  of  the  estate  in 
sec  32rf.  But  our  several  kinds  of  dower,,  or  modes  of  being  en- 
dowed, as  well  as  our  law  of  descents,  are  created  and  explained 
wholly  by  our  statute.  Therefore,  the  only  technical  definition 
that  can  attach  to  the  word  dower  is,  "  that  kind  of  benefit  which 
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°a£#9'    ^°  widow  is  entitled  to  receive  out  of  the  estate  of  her  husband 

iK      by  operation  of  law,"  whether  that  be  by  common  law,  by  statute 

Hendricketux  law>w^e*€r  general  or  special,  or  by  particular  custom.  And  Lord 

w.        Bacon  even  says  that  is  the  common  bye-word  of  the  law,  that 

the  law  favoreth  three  things,  life,  liberty,  and  dower. — Cruise, 

page  134. 

Here,  as  m  England,  the  husband  cannot  by  will  divest  his 
widow  of  that  legal  claim  she  has  on  his  estate  by  operation  of 
law.  In  England  the  widow  is  entitled  both  to  what  is  given  her 
by  her  husband's  will,  and  dower  also.  In  which  last  case,  she 
can  make  her  election  which  she  will  choose,  as  by  our  statute  of 
1799.— 1  Cruise,  179,  &c.— By  the  statute  of  1799,  the 
widow  shall  not  receive  dower  and  the  provisions  made  for  her  in 
her  husband's  will ;  but  must  elect,  even  though  such  provisions 
be  not  expressed  to  be  in  bar  of  dower.  Therefore,  it  would  seem 
that  the  law  favors  dower,  or  that  vjfrich  a  widow  acquires  by 
law  in  her  husband's  estate,  so  that  it  cannot  be  taken  from  her 
except  by  her  own  consent.  With  us,  the  law  favors  the  widow 
so  far  that  she  may  waive  her  jointure  (her  own  contract)  and 
claim  her  legal  benefits.  She  may  waive  the  provisions  of  a  will 
and  claim  her  legal  benefits.  And  even  though  an  estate  be 
insolvent,  yet  thpre  is  a  common  benefit  decreed  to  the  (widow  by 
the  favor  of  the  law.  This  favor  to  the  widow  of  what  she  ac- 
quires in  her  husband's  estate,  by  operation  of  law,  seems  ever  to 
have  been  paramount  to  every  other  favor  shown  to  property ;  so 
that  it  is  even  coupled  with  that  of  life  and  liberty.  It  is  even  so 
far  protected,that  it  is  not  liable  on  a  debt  due  the  crown. — Cruise, 
157. — Neither  can  the  widow's  right  be  devised  away  by  the 
husband. 

But  the  construction  asked  for  by  the  defendant  in  the  present 
case  would  deprive  the  widow  of  all  benefit,  in  as  much  as  she  can 
take  no  benefit  by  the  said  32d  section.  By  such  a  construction 
the  law,  which  was  intended  for  a  benefit,  would  have  the  greatest 
possible  injury.  The  benefits  intended  in  the  30th  section  would 
be  made  void  by  the  statute  of  1799.  For  the  husband  by  de- 
vising his  wife  one  dollar,  or  one  cent,  might  thereby  deprive  her 
of  what  otherwise  was  intended  for  her  by  the  law. 

Again,  if  the  husband  without  issue  should  devise  one  half  of  his 
estate  to  the  widow,  without  severing  it  from  the  remainder ;  such 
devise  would  be  void  ;  for  a  devise  is  void  if  it  be  of  what  the 
law  already  gives.  For  in  such  case  she  takes  by  operation  of 
law,  and  her  share  must  be  assigned  to  her  in  the  same  manner 
as  if  her  husband  had  died  intestate. — 4  Cruise,  144,  145. — If 
a  particular  thing  be  given  or  limited  in  the  preceding  part  of  a 
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statute,  it  shall  not  be  taken  away  or  altered  by  any  subsequent   °2jJJf "' 
general  words* — 1  Sw.  Dig.  12,  no.  15.  hb?. 


Paddock,  for  the  defendant. — The  inquiry  is,  If  the  widow  has  «#. 
waived  her  right  uneffir  the  will,  what  does  the  law  give  her  in  its  clea,reta,ML 
stead  ?  The  30th  section  of  the  probate  act  of  1797,  gives  the  half 
of  both  personal  and  real  estate  to  the  widow,  in  certain  cases  ; 
but  not  where  there  is  a  will.  Likewise  the  73d  section,  in  case 
there  is  no  will,  gives  the  whole  estate  to  the  widow  upon  certain 
conditions.  But  in  no  case,  where  there  is  a  will  proved  and 
approved,  does  the  widow  receive  more  than  is  given  her  by  the 
32d  section  of  the  same  act,  unless  she  takes  it  as  a  bequest.  The 
32d  section  wisely  provides,  that  a  widow  may  waive  her  join- 
ture, and  not  be*  subjected  to  the  merciless  will  of  an  unfeeling  hus- 
band, after  his  death ;  but  upon  her  petition  being  filed  with  the 
judge,  within  60  days  after  the  approval  of  the  will,  she  shall  be 
put  'in  possession  of  her  dower. — Old  Stat.  p.  165. 

The  provision  that  a  widow  shall  have  one  half  of  the  hus- 
band's estate,  where  he  dies  intestate,  and  without  heirs,  vests  m 
her  an  indefeasible  inheritance ;  and  though  the  possession  be 
the  same,  yet  the  right  or  interest  in  the  estate  differs  very  mate- 
rially from  dower,that  being  nothing  more  than  a  reversionary  in- 
terest; the  statute  restraining  her  right  to  "  the  use  of  one  third  dur- 
ing her  natural  life."  And  if  the  statute  did  not  thus  define  the 
word  dower,  yet  no  other  construction  has  ever  been  given  to  it 
than  that  of  "use,  be." — Sec.  32,  p.  132.— Having  waived  her 
jointure,  and  being  bound  by  the  election,  she  can  claim  nothing 
under  the  will ;  nor  can  she  make  claim  to  the  land  in  question, 
until  such  proceedings  are  had  in  the  probate  court  as  will  give 
her  the  right  of  entry  :  for  the  lands  either  pass  by  the  will,  or 
are  cast  upon  the  heirs  at  law,  and  her  dower  is  carved  out  of  the 
one  or  the  other,  by  the  legal  proceedings  of  the  probate  court  ; 
the  law  not  knowing  there  is  a  widow  but  by  her  application  for 
dower. 

What  then  have  been  the  proceedings  in  the  probate  court? 
Those  first  had  after  the  widow's  making  her  claim  were  set  aside 
by  the  Supreme  Court,  in  January,1826,  because  the  appraisers  ap- 
pointed by  the  probate  judge  were  interested,  and  on  the  31st  July, 
1826,  a  new  order  was  issued  to  Amos  Thompson  and  Ezefciel 
Bud,  directing  them  to  appraise  the  whole  of  the  real  estate  of 
•which  the  said  Donihue  died  seized;  make  an  equal  division, 
and  set  off  the  one  half  to  the  widow ;  which  was  done  and  their 
report  accepted  by  the  probate  court.  Those  proceedings  were, 
most  unquestionably,  void :  like  any  other  court,  their  orders  and 
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0*ArtF'    decrees  are  binding  only,  when  they  act  within  the  sphere  of 
1828.'      their  jurisdiction  :  but  where  the  court  exercises  its  authority 
Hendricke^keyond  the  pale  of  its  jurisdiction,  the  law  does  not  and  cannot 
.   M-    ,   carry  its  decrees  into  effect.     The   samj  would*  be  the  case, 
though  less  strong,  when  the  court  had  ordered  the  sale  of  real  es- 
tate, for  the  payment  of  debts,  where  the  personal  was  abundant 
for  that  purpose :  both  order  and  sale  would  be  void.    There  is 
nothing  left  to  the  discretion  of  the  probate  judge  :  the  right  of  the 
widow  to  the  one  half  must  have  been  given  by  statute,  to  author- 
ize the  judge  so  to  decree  ;  but  if  that  right  did  not  exist,  by  stat- 
ute, the  decree  of  the  probate  judge  would  not  give  it  to  her. 

Prentiss,  J.  delivered  the'  opinion  of  the  Court. — The  plain- 
tiffs claim  the  lands  in  question  under  a  decree  of  the  court  of  pro- 
bate assigning  them,  with  other  lands,  to  Rebecca  Hendrick,  as 
her  share  of  the  estate  of  Alexander  Donihue,  her  former  hus- 
band. The  defendant  occupies  the  lands  as  tenant  to  the  inhab- 
itants of  Morristown,  who  claim  title  to  the  lands  under  the  last 
will  and  testament  o(Donihueyby  which  he  divised  the  lands  to  them 
to  be  rented  for  the  support  of  schools,and  disposed  of  all  his  other 
estate,  both  real  and  personal,  making  certain  bequests  and  devi- 
ses to  his  wife  in  lieu  of  dower.  The  testator  having  died  with- 
out issue,  the  widow,  after  probate  of  the  will,  waived  the  provision 
made  for  her  therein,  and  claimed  one  half  of  the  estate ;  and  the 
court  of  probate,  by  a  committee  appointed  for  that  purpose,  as- 
signed and  set  off  to  her,  certain  parcels  of  the  estate,  including 
the  lands  in  question,  being  one  half  in  value  of  all  the  real  estate 
of  which  the  testator  died  seized. 

The  decision  of  this  case  must  depend  upon  the  construction 
of  the  act,  for  the  probate  of  wills  and  the  settlement  of  testate 
and  intestate  estates,  passed  in  1797,  and  the  act,  declaring  the 
widow  of  testators  entitled  to  dower,  passed  in  1799.  (Cotnp. 
Stat,  old  ed.  p.  119,  165  J  These  acts  were  in  force  at  the  time 
of  the  decease  of  the  testator  ;  and  though  they  were  suspended 
and  repealed  by  the  law  of  1821,  it  was  provided,  that  they  should 
remain  in  force,  as  to  all  things  done  or  transacted  during  their 
existence,  and  all  rights  and  remedies  which  had  accrued  under 
them.  By  the  1st  section  of  the  former  act,  power  was  given  to 
every  person  of  full  age,  and  of  sound  mind,  to  give,  dispose  of, 
and  devise,  his  lands,  tenements  or  hereditaments,  by  last  will  and 
testament  in  writing,  to  and  among  his  children,  or  otherwise,  a* 
he  should  think  fit.  By  the  32nd  section,  it  was  declared,  that  the 
widow  of  any  intestate  should,  in  all  cases,  be  entitled  to 
dower,  -or  the  use  of  one  third  of  the  real  estate,  of  which 
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such  intestate  died  seized  and  possessed  in  his  own  right,  °2"^** 
for  and  during  the  term  of  her  natural  life;  provided  she  had  not  &»' 
otherwise  been  endowed,  by  way  of  jointure,  before  marriage ;  inHendricketnx, 
which  case,  she  might  waive  her  jointure,  and  demand  her  dower.  ckavSand. 
On  these  provisions,  doubts  may  have  existed,  whether  the 
widow  of  a*  testator  was,  in  any  case,  entitled  to  dower.  It 
would  seem,  however,  that  as  dower  is  a  right  given  to  the  wife, 
in  all  cases,  and  particularly  and  highly  favoured  by  the  common 
law,  nothing  but  express  negative  words,  or  an  intention  clearly  ato 
unequivocally  expressed  in  the  act,  could  justify  a  construction, 
which  would  enable  the  husband,  by  will,  to  make  an  entire  dis- 
position of  the  whole  of  his  estate  to  the  exclusion  of  his  wife,  or 
to  defeat  her  right  of  dower  by  making  some  trifling  provision  for 
her.  Even  where  provision  is  made  for  the  wife  in  the  will,  it  is  not, 
on  common  principles,  a  bar  of  dower,  unless  it  is  declared  in  ex- 
press terms,  or  appears  by  clear  and  manifest  implication,  to  bo 
given  in  lieu  of  dower ;  and  where  it  is  so  declared,  the  widow 
has  her  election  to  accept  of  the  testamentary  provision,  or  to  re- 
fuse it,  and  take  her  dower.  But  it  may  have  been  supposed,  as 
already  intimated,  that  the  provisions  of  the  act  of  1707  would  re? 
quire  a  construction,  which  would  deprive  the  wife  of  dower,  un- 
less the  husband  died  intestate ;  and  this  probably  was  one  reason, 
amongst  others,  which  induced  the  enactment  of  the  law  of  1799, 
declaring  the  widows  of  testators  entitled  to  dower,  and  adopting, 
with  slight  modification,  the  principle,  which  has  always  prevailed 
in  the  courts  of  equity  in  England,  and  now  prevails,  according  to 
the  modern  cases,  in  the  courts  of  common  law.  This  act  provi- 
ded, that  the  widow  of  any  testator  might,  within  sixty  days  after 
the  will  of  her  deceased  husband  should  be  approved  by  the  court 
of  probate,  waive  any  provision  made  for  her  in  such  will,  and 
have  her  dower  assigned  her,  in  the  $ame  manner  as  though  her 
husband  had  died  intestate.  As  the  prior  act  had  given  dower 
to  the  widow  of  an  intestate  in  express  terms,  but  was  silent  as  to 
the  widow  of*  testator,  it  was  intended  by  a  new  and  positive  en- 
actment, to  give  to  the  latter,  on  her  waiving  any  provision  made 
fo^her  in  the  will,  the  same  right  to  dower  as  had  been  previ- 
ously given  to  the  former  :  and  with  respect  to  the  meaning  of  the 
enactment,  or  the  extent  of  the  right  which  was  intended  to  be 
given  by  it,  it  would  seem  that  no  reasonable  doubt  can  be  enter- 
tained. Dower  is  a  term  of  fixed  and  settled  import ;  and  wheth- 
er we  refer  to  common  or  statute  law,  its  definition  so  far  as  con- 
cerns the  question  in  this  case,  is  equally  certain  and  precise. 
At  common  law,  it  was  the  right,  which  the  wife  had  to  have  and 
to  hold,  after  the  decease  of  her  husband,  during  the  term  of  her 
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°3"£"*   Hfe,  the  third  part  of  such  lands  and  tenements,  whereof  her  hus- 


band was  seized  of  an  estate  of  inheritance,  either  in  deed  or  in 


Hendricketux.law,  at  an j  time  during  the  coverture,  (Co.  Lift.  s.  36  J  As 
CfewSiad.  declared  by  statute,  it  was  the  use,  as  we  have  already  seen,  ex- 
pressed to  be  given  tt>  the  widow  of  an  intestate,  for  and  during 
the  term  of  her  natural  Ijfe,  of  one  third  of  the  real  estate,  of 
which  the  intestate  died  seized  and  possessed  in  his  own  right. 
It  would  seem,  then,  to  be  as  clear  and  certain  as  language  could 
nftke  it,  that  by  the  act  of  1799,  which  gave  to  the  widow  of  a  tes- 
tator, on  waiving  the  provision  made  for  her  in  the  will,  the  right 
to  have  her  dower  assigned  her  in  the  same  manner  as  though  her 
husband  had  died  intestate,  she  was  entitled  to  the  use,  and  nothing 
more,  of  one  third  of  the  real  estate,  during  her  life.  Indeed,  it 
is  admitted,  that  this  must  have  been  the  extent  of  her  right,  where 
the  testator  died  leaving  issue. 

But  it  is  insisted,  that  where  the  testator  died  without  lawful  is- 
sue, as  in  the  present  case,  his  widow,  on  waiving  the  provision 
made  for  her  in  the  will,was  entitled  to  one  half  of  the  real  and  per- 
sonal estate/oreoer ;  and  in  support  of  this  position,  the  counsel 
rely  upon  the  30th  section  of  the  act  of  1797.  This  section,  it 
should  be  noticed,  stood  connected  as  a  proviso  to  the  27th  sec- 
tion; and  the  two  sections,  therefore,  should  be  read  and 
construed  together.  The  27th  section  enacted,  that  when 
any  person  should  die  seized  of  any  lands,  tenements  or 
hereditaments,  not  by  him  devised,  the  same  should  descend 
to  his  children,  or  their  legal  representatives,  &c«;  and 
if  the  intestate  should  have  no  child  or  children,  at  the  time 
of  his  decease,  such  estate  should  descend,  equally,  to  the  next  of 
kin,  in  equal  degree,  and  those  who  represented  them.  Provided, 
as  the  30th  section  declared,  that  if  any  person  should  die  intestate, 
after  marriage,  or,  becoming  of  full  age,  without  lawful  issue,  the 
father  being  alive,  he  should  be  entitled  to  the  whole  estate  of 
such  intestate ;  unless  the  intestate  left  a  widow ;  in  which  case, 
and  also  where  no  father  was  living  at  the  time  of  the  decease  of 
such  intestate,  she  should  be  entitled  to  one  halfoi  the  real  and 
personal  estate  forever,  after  the  payment  of  debts,  and  other  ciftr- 
ges  and  expenses  ;  which  should  be  in  lieu  of  her  dower.  The 
whole  scope  and  object  of  these  sections  was  to  regulate  the  de- 
scent of  intestate  estates ;  and  the  latter  section  put  the  widow, 
where  the  husband  died  without  lawful  issue,  in  place  of  an  heir  to 
the  estate,  with  the  father.  But  no  right  accrued  to  the  widow, 
under  this  section,  only  when  the  husband  died  intestate,  seized  of 
estate  not  by  him  devised ;  and  then,  she  took  one  half  of  the  estate, 
not,  however,  as  dower,  but,  as  it  was  significantly  expressed,  in 
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lien  of  dower.    Where  the  husband  had  disposed  of  bis  estate  by   Orlxa™, 
will,  tHe  widow*  no  more  than  the  father,  could  claim  any  thing  un-       1828. 
der  this  section.    In  such  case,  she  was  bound,  either  to  acceptHendrick  et ^ 
such  provision  as  was  made  for  her  in  the  will,  or  to  waive  it,  and  Cieat^iaB(|> 
take  her  dower f  or  the  we  of  one  third  of  the  real  estate  during 
her  life.    The  reasoning  which  is  urged,  that  the  expressions  in 
the  act  of  1799,  "  dower  the  sane  as  though  the  husband  had  died 
intestate"  mean  the  same  share  of  the  estate  as  though  no  will  had  " 
been  made,  would  in  some  cases  carry  the  whole  estate  to  the 
widow,  and  defeat  the  will  entirely.    By  the  73rd  section  of  the 
act  of  1797,  when  any  intestate  died  seised  or  possessed  of  any 
estate,  having  no  heir  by  law  capable  of  inheriting  the  same,  the 
court  of  probate  might  order  and  decree  to  the  widow  the  whole 
of  the  real  and  personal  estate  forever.     Now,  on  the  construction 
given  by  the  counsel  for  the  plaintiffs  to  the  act  of  1 799,  if  a  man, 
having  no  heir,  disposed  of  all  his  estate  by  will,  his  widow,  by 
waiving  the  provision  made  for  her,  would  be  entitled  loth* whole 
estate,  to  the  entire  exclusion  of  the  devisees.     Such  a  construe* 
tion  is  unwarrantable  and  totally  inadmissible.    Dower  in  the  act 
of  1799  must  be  taken  in  its  appropriate  sense,  and  meant  the  use 
of  one  third  of  the  real  estate  during  life  ;  and  where  the  husband, 
although  he  left  no  issue,  did  not  die  intestate,  but  disposed  of  his 
estate  by  will,  the  30th  section  of  the  act  of  1797  was  inapplica- 
ble to  the  case,  and  the  widow  could  claim  nothing  under  it. 

It  follows  from  what  has  been  said,  that  as  the  decree,  under  which 
the  plaintiffs  claim  the  lands  in  question,  assigned  to  the  widow  one 
halfof  the  real  estate  in  fee,  instead  of  the  use  of  one  third  for 
life,  it  was  unauthorized  by  law,  and  cletrly  irregular ;  and  the  on* 
ly  remaining  question  is,  whether  the  decree  is  merely  voidable, 
and  remains  in  force  until  reversed  on  appeal,  or  may  be  treated  as 
absolutely  void,  and  a  nullity  ab  initio.  Where  a  court,  which 
does  not  proceed  according  to  the  course  of  the  common  law,  but 
has  a  special  and  limited  jurisdiction  given  by  statute,  proceeds  in 
a  manner  prohibited,  or  not  authorized  by  law,  the  proceeding  is 
void.  Thus  the  decree  of  a  court  of  probate,  if  it  has  exceeded 
itsa  authority  may  be  treated  as  a  nullity.  (Smith  vs.  Rice,  1 1 
Mass.  507 .J  In  Hunt  vs.  Hapgood,  4  Mass.  117,  where  the 
court  of  probate  assigned  lands,  after  the  widow's  term  of  dower 
in  them  had  ceased,  to  one  of  the  next  of  kin,  to  the  exclusion  of 
the  others,  it  was  held,  that  as  it  appeared  on  the  face  of  the  pro- 
ceeding that  the  court  exercised  a  power  not  given  by  law,  and 
the  defect  could  not  be  cured  by  the  allegation  or  proof  of  any 
facts  whatever,  the  proceeding  was  not  merely  voidable  on  ap- 
peal, but  absolutely  void.    And  in  the  case  of  Sumner  vs.  Park* 

89 
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°amT9    er'  7  •Afati.  79,  it  was  determined  that  a  decree  of  the  court  of 

1828.  probate,  assigning  the  reversion  of  the  widow's  dower,  before  the 
Hendri<?k  et  ux. expiration  of  her  term,  to  one  of  the  heirs,  in  exclusion  of  the  others, 
Ok  "land  being  unauthorized  by  law,  needed  no  reversal,  but  might  be  treated 
as  void.  The  court  said,  that  all  the  authority,  which  the  court  of  pro- 
bate had  upon  the  subject,  was  given  by  statute,  and  beyond  the  lira- 
its  of  that  authority  it  could  not  deprive  an  heir  of  his  inheritance.  If 
*  the  decree  in  the  case  before  us  had  been  good  on  the  face  of 
it,  it  could  not  be  impeached  by  extrinsic  evidence,  or  avoided, 
otherwise  than  on  an  appeal.  If  it  had  assigned  only  one  third  of 
the  real  estate  of  the  testator  to  the  widow  as  dower,  [any  mistake 
or  error,  in  the  exercise  of  the  authority  given  the  court,  must 
have  been  corrected  on  appeal ;  and  until  a  reversal  on  appeal, 
the  dower  would  remain  fixed  and  certain,  and  all  persons  con- 
cerned would  be  concluded  by  the  proceeding.  But  on  the  face 
of  the  decree,  the  proceeding  appears  to  be  not  simply  an  erro- 
neous-exercise of  authority  given  the  court,  but  an  assumption  of 
power  not  authorized  by  law.  The  record  of  the  court  of  pro- 
bate shews,  that  the  will  of  the  testator,  by  which  he  disposed  of 
all  his  estate,  was  proved  and  allowed  ;  that  the  widow  waived  the 
provision  madejfor  her  in  the  will,and  claimed  one  half  of  the  estate ; 
and  that  thereupon,  the  court  made  an  assignment,  the  effect  of 
which  was,  to  give  her  a  freehold  of  inheritance  in  one  half  of  the 
testator's  lands,  when  by  law  she  was  entitled  to,  and  the  court 
had  authority  to  assign  her,  only  an  estate  for  life  in  one  third* 
Surely,  such  a  proceeding  is  not  to  be  considered  an  erroneous 
act  merely,  which  must  be  corrected  on  appeal,  but  is  a  nullity 
upon  the  very  face  of  it.  The  court  might  have  as  well  assigned  the 
whole  of  the  real  estate  to  the  widow,  as  half ;  and  if  such  had 
been  the  proceeding  it  would  not  have  involved  a  plainer  excess 
of  jurisdiction.  As  the  decree  is  not  the  act  of  a  court,  which 
proceeds  according  to  the  course  of  the  common  law,  but  of  a 
court  having  special  and  limited  jurisdiction,  deriving  all  its  au- 
thority from  statute,  and  it  appears  upon  the  face  of  the  proceed- 
ings that  it  exceeded  the  authority  given  it  by  law,  the  decree  must 
be  considered  as  void. 

Judgment  affirmed/ 

Fletcher  fy  Sawyer,  for  plaintiff, 

Paddock,  for  defendant. 
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John  Shtjmway,  jun.  efaf.appellees  vs.  John  SHUHWAY,appellant.  B5^^roir' 

1829.    ' 
An  appeal  is  allowed  from  a  decree  of  the  court  of  probate  appointing  a  guardian  to 
an  idiot,  rtort  compos,  lunatic,  or  distracted  person. 

If  a  guardian  be  appointed  to  an  idiot,  non  compos,  lunatic  or  distracted  person,  agree-* 
ably  to  the  102d  section  of  the  act  relating  to  "probate  courts  and  settlement  of 
estates,"  without  any  notice  being  given  to  such  person  by  the  authority  making 
the  inquisition,  or  by  the  court  of  probate,  the  appointment  is  void. 

In  such  case,  the   persons  making  the  inquisition  must  give  notice  to  the  party  on     * 
whom  the  inquisition  is  to  be  had ;  and  the  court  of  probate  must  also  give  reasona- 
ble notice  of  the  intention  to  appoint  a  guardian. 

The  adjudication  of  the  authority  making  the  inquisition  is  not  conclusive;  but  on  ap- 
peal, the  case  may  be  re-examined  and  tried  by  a  jury. 

This  was  an  appeal  from  a  decree  of  the  judge  of  probate  for 
the  district  of  Manchester,  assigning  a  guardian  over  the  appel- 
lant, by  virtue  of  the  statute  authorizing  a  judge  of  probate,  "  on 
the  request  of  any  friend  or  relation  of  any  idiot,  non  compos,  lu- 
natic or  distracted  person,  residing  in  such  district,  to  issue  a  com- 
mission to  the  select  men  and  civil  authority  of  the  town,  in  which 
such  person  resides,  to  make  inquisition  in  the  premises  ;  and  if 
said  person  shall  be.  found  by  them,  or  a  major  part  of  them,  on 
being  notified,  and  examined  by  them,  to  be  incapable  of  taking 
care  of  him  or  herself,  they  shall  certify  the  same  on  sqch  com- 
*  mission  and  return  the  same  to  such  court ;  and  said  court  shall 
thereupon  appoint  some  suitable  person  or  persons  to  be  guardian 
of  such  person  so  long  as  he  or  she  shall  remain  incapable  of  ta- 
king care.of  him  or  herself." — Statute,  p.  356,  sec.  102. 

Application  was  made  to  said  judge  on  the  15th  of  the  month ; 
and  on  the  same  day  he  issued  a  commission  to  the  select  men 
and  civil  authority  of  the  town  in  which  the  appellant  resided,  and 
on  the  16th  they  made  inquisition  on  the  premises  ;  and  on  the 
17th  made  their  return  to  the  said  judge  of  probate,  on  which  - 
they  certified,  that  notice  had  been  given  to  the  appellant ;  but  it 
did  not  appear  when,  where,  or  how  :  whereupon  the  judge  as- 
signed a  guardian  without  causing  notice  to  be  given  to  the  ap- 
pellant to  appear  before  him,  who  did  not  appear. 

The  counsel  for  the  appellees  moved,  that  the  appeal  be  set  a- 
side  and  dismissed,  contending  that  the  statute  did  not  authorize 
an  appeal  in  such  a  case.  But  the  counsel  for  the  appellant  in- 
sisted that  the  statute  (p.  333,  sec.  1th,)  did  fully  authorize  the 
appeal  :  the  words  of  which  are,  "  that  any  person  or  persons 
aggrieved  at,  or  dissatisfied  with,  any  order,  sentence,  decree  or 
denial,  of  any  probate  court,  may  within  20  days  thereafter  appeal 
therefrom  to  the  next  stated  session  of  the  Supreme  Court  of  ju- 
dicature," &tc.     Motion  overruled. 
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Bl*Wi^TOir'      ^c  counsel  for  the  appellant  then  contended,  That  the  select 
1829.      men  and  civil  authority  ought  to  have  given  reasonable  notice  to 
ShumwayetaiJhe  appellant  before  making  the  inquisition,  and  that  they  should 
Shumway    ^ave  returne<^ t0  d*8  ju^5e  of  probate  what  notice  had  been  given, 
and  that  the  judge  also  should  have  summoned  the  appellant  to  ap- 
pear before  him,  that  the  doings  of  the  select  men  and  civil  au- 
thority might  have  been  examined  ;   and  consequently,  from  the 
face  of  the  proceedings,  all  was  void. 

•    _  ^^ 

The  counsel  for  the  appellees  contended,  That  the  selectmen 

and  civil  authority  were  made  the  judges  of  the  ability  of  the  ap- 
pellant, whether  he  was  capable  of  taking  care  of  himself,  and  of 
the  notice  to  be  given ;  that  it  could  be  no  benefit  to  an  idiot  or 
distracted  person  to  give  them  notice ;  and  that  their  proceedings, 
when  returned  to  the  court  of  probate,  were  conclusive,  and  the 
judge  was  not  to  have  any  hearing  before  him  ;  but  on  the  return 
of  the  inquisition,  was  to  assign  a  guardian  without  any  further  pro- 
ceedings ;  and  that  this  court  could  not  re-examine  the  doings  of 
the  court  of  probate. 

Turner,  J.  delivered  the  opinion  of  the  Court. — This  case 
presents  three  questions  for  the  consideration  and  decision  of  the 
Court.  1st.  Is  the  cause  appealable?  2d.  Is  there  error  upon 
the  face  of  the  record  ?    3d.  Is  the  inquisition  traversable  ? 

1.  We  have  already  overruled  the  motion  to  dismiss.  The 
statute  (p.  333,  see.  1th,)  gives  the  appeal  in  clear  and  explicit 
terms  ;  and  we  think  it  is  dictated  in  wisdom.  It  is  a  well  set- 
tled principle,  that  nothing  is  to  be  presumed  in  favor  of  the 
jurisdiction  of  courts  of  special  and  limited  jurisdiction,  and 
more  especially  of  final  jurisdiction.  In  England  the  com- 
mon law  courts  have  the  superintendency  over  those  courts,  to 
keep  them  within  their  jurisdictions,  to  determine  when 
they  exceed  them,  and  to  restrain  and  prohibit  such  excess. 
The  common  law  has  reserved  to  itself  the  exposition  of  all  such 
acts  as  concern  either  the  extent  of  those  courts,  or  the  matters 
pending  before  them.  If  they  refuse  to  allow  the  acts  of  parlia- 
ment, or  will  expound  them  in  any  other  sense  than  the  common 
law  puts  upon  them,  the  courts  of  Westminster  will  grant  prohi- 
bition to  restrain  and  control  them.  An  appeal  lies  from  all  those 
courts. — 1  Bla.  Com.  84. — It  would  be  dangerous  in  the  ex- 
treme to  give  courts  of  probate  (which  can  have  no  jury,)  final 
jurisdiction  of  causes  of  such  vast  importance  as  it  respects  the 
liberty  and  happiness  of  our  citizens. 

2.  Is  there  error  upon  the  face  of  the  record?    We  consider 
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the  duty  of  a  judge  of  probate  under  our  statute  to  be  very  pWn^jJ^J°* 
and  easy.  When  application  is  made  to  him  for  a  commission  of  luna-       1829. ' 
cy,  accompanied  with  affidavit,  he  should  issue  it  with  directionsShumway  ctlj. 
on  the  same  for  notifying  the  pretended  lunatic.    The  select  men  g^' 
and  civil  authority  are  then  to  notify  agreeably  to  directions,  and 
make  inquisition  ;  after  which  they  are  to  make  return  to  the 
judge  of  probate  of  all  their  doings ;  who  is  then  to  give  the  sup- 
posed lunatic  reasonable  notice  of  time  and  place,  and  a  full  hear- 
ing before  him  ;  and  if  upon  such  foil  hearing  he  is  satisfied  the 
case  requires  it,  he  is  to  assign  a  guardian ;  but  must  give  oppor- 
tunity and  grant  an  appeal  if  requested. 

We  find  in  England  that  when  application  is  made  to  the  chan- 
cellor for  a  commission  of  lunjtcy,  and  that  accompanied  by  affi- 
davit evincing  the  lunacy  of  the  party,  a  commission  is  issued  un- 
der the  great  seal,  and  the  commissioners  named.  Upon  notice 
to  them  they  issue  a  warrant  to  the  sheriff,  directing  him  to  sum- 
mon a  jury  and  witnesses  to  attend  the  trial ;  and  the  commis- 
sioners explain  the  business  to  them  :  the  supposed  lunatic  to  be 
notified  and  present  if  he  chooses,  and  if  necessary,  is  examined, 
and  the  jury  sign  the  inquisition.  On  the  following  day,  the  in- 
quisition is  engrossed  on  parchment  and  signed  by  the  commis- 
sioners and  jury,  and,  within  a  month,  returned  into  chancery. — 
2  Maddock's,  Chan:  728-9. 

The  statute  of  Massachusetts  is  very  similar  to  ours,  except  it 
does  not  direct  notice  to  be  given.  But  we  find  in  the  case  of 
Chase  vs.  Hathaway,  the  Supreme  Court  reversed  a  decree  of  the 
court  of  probate,  because  the  judge  did  not  notify  the  person  be- 
fore appointing  a  guardian.  The  court  said  that "  whether  notice 
by  the  commissioners  was  essential  or  not,  we  are  clear  that  it 
ought  to  be  given  before  the  adjudication  in  the  probate  court, 
and,  without  it,  such  adjudication  is  null  and  void."  As  the  ap- 
pellant was  not  notified  by  the  judge  of  probate,  and  had  no  op- 
portunity of  a  hearing  before  him,  the  proceedings  were  irregular, 
and  we  are  satisfied  there  is  error  on  the  face  of  the  record, 
and  that  all  is  null  and  void. 

3.  Is  the  inquisition  traversable  ? — It  would  seem  that  the  act  of 
1827,  (p.  II, sec.  4)  had  put  the  question  at  rest.  It  is  there 
enacted  "  that  in  all  cases,  now  er  hereafter  pending  before  the 
Supreme  Court  by  appeal  from  any  order,  sentence,  decree  or  de- 
nial, of  any  probate  court,  said  Supreme  Court  may,  on  applica- 
tion of  either  party,  in  the  discretion  of  said  court,  cause  to  be  tri- 
ed by  jury,  in  the  county  court,  any  issue  of  fact,  formed  between 
the  parties  in  such  case.'9  We  find,  from  an  examination  of  the 
authorities,  that  the  inquisition  is  only  presumptive  evidence  of 
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B«w»nroTo»lunacy  or  insanity,  and  that  a  traverse  of  it  is  a  right  by  law,  and 

1829.  '    may  be  sent  to  a  court  of  common  law  to  be  tried  by  a  jury.    And 

Shumwayetal.if  *ere  ls  2n7  misbehavior  in  the  execution  of  the  inquisition,  it 

e.    "•       will  be  examined  into,  and  if  the  court  see  cause,  they  will  quash 

it,  and  direct  a  new  commission* 

The  foregoing  principles  are  clearly  established  in  MaddocVs 
Chancery,  p.  729, 731, 737-8 ;  also  in  3  Atkins,  p.  184,  and  1 
Vetey,  Jun.  455.  We  are  fully  satisfied,  from  a  view  of  the  Brit- 
ish authorities,  that  the  aforementioned  statute  was  made  in  view 
of  them,  intending  to  give  to  our  citizens  as  much  security  for 
their  liberty  and  property,  as  are  enjoyed  by  the  subjects  of  Great 
Britain.*  The  right  of  trial  by  jury  is  too  well  secured  to  have 
any  one  arbitrarily  deprived  of  a  privilege  so  dear  to  every  Amer- 
ican citizen.  Our  independence  cost  too  much  to  have  our  lib- 
erty and  property  wrested  from  us,  and  we  put  under  guardian- 
ship without  even  the  form  of  a  trial.  Should  we  sanction  these 
proceedings,  no  one  in  the  evening  of  life  could  dwell  secure, 
but  would  tremble  at  the  approach  of  any  one  that  entered  his 
door,  lest  he  was  then  to  be  cfflled  to  surrender  all  that  would  ren- 
der life  desirable. 

Decree  reversed. 
Langdon,  for  appellant, 
Smith,  for  appellees. 


Wikdhak,  David  Leavitt  vs.  Joseph  Metcali*. 

Fibruary, 


1829. 


Butter,  made  from  the  milk  of  a  debtor's  only  cow,  if  exempt  from  attachment  and  ex- 
ecution 

And  so  is  a  time  piece.     ' 

This  was  an  action  of  trespass  for  taking  and  carrying  away 
one  brass  time  piece,  and  one  tub  of  butter,  made  from  the  milk 
of  the  defendant's  only  cow,  containing  40  lbs.  The  defendant 
admitted  the  taking  and  carrying  away,  but  justified  under  the  levy 
of  an  execution. 

The  only  question  raised  at  the  trial  was,  whether  the  property 
was  exempt  from  execution.  The  court  charged  the  jury,  that  if 
they  found  it  was  the  only  time  jrfece  the  plaintiff  had  in  his  house, 
and  that  the  butter  was  mIHe  from  the  milk  of  the  last  cow,  the 
property  was  exempt  from  execution,  and  they  might  find  for  the 
plaintiff.  And  the  jury  accordingly  so  found.  To  which  charge 
the  defendant  excepted,  and  removed  the  cause  to  this  Court  on 
a  motion  for  a  new  trial. 
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Turner,  J.  delivered  the  opinion  of  the  Court— The  statute  wg£££ 
passed  in  1797,/ag-e  208-9,  #ec.  ^authorizes  the  levying  of  ex-      iowl 
ecutions  upon  the  property,  goods  or  chattels  of  the  debtor ;  "  al-      Eeavta 
ways  excepting  one  cow,  and  such  suitable   apparel,  bedding,     Hetc'&UL 
tools,  arms,  and  articles  of  household  furniture,  as  may  be  neces- 
sary for  upholding  life." 

In  November,  1818,  the  legislature  further  exempted  from  ex- 
ecution, "  after  the  1st  day  of  January,  1819,  ten  sheep,  and  one 
year's  product  of  said  sheep,  either  of  wool,  yarn  or  cloth ;  the  best 
swine,  or  the  meat  of  said  swine;  and  forage  sufficient  for  the  keep- 
ing of  not  exceeding  ten  sheep  and  one  cow."     Stat.  p.  235-6. 

The  question  depends  upon  a  correct  construction  of  the  stat- 
ute, which  must  be  such  as  to  carry  into  effect  the  mind  and 
will  of  the  legislature  at  the  time  of  passing  the  act.  It  is  properly 
a  remedial  statute,  evidently  intended  to  prevent  families  from  be- 
ing stript  of  the  last  means  of  support,and  left  to  suffer,  or  cast  as  a 
burden  upon  the  public ;  and  to  rescue  them  from  the  hands  of  un- 
feeling creditors ;  and  the  better  to  enable  such  poor  debtors  to 
satisfy  the  just  demands  against  them:  The  statute  must  be  lib- 
erally expounded  in  favor  of  humanity.  It  seems  that  after  pass- 
ing the  act  of  1799,  under  which  the  property  is  claimed  to  be 
exempt,  we  find  that  the  legislature  extended  their  humanity  still 
further  in  favor  of  poor  debtors,  by  exempting  other  property,  and 
were  more  clear  and  definite  in  the  description  of  it.  The  last  act 
assists  in  the  construction  of  the  first ;  and  enables  us  more  fully 
to  ascertain  the  reason  and  spirit  of  it.  It  is  to  be  presumed,  that,  - 
after  the  passing  of  the  first  act,  attempts  were  made  to  evade  it j 
which  caused  the  legislature  to  be  more  clear  and  definite  in  the 
act  of  1818.  From  1797  to  1818  we  improved  much  in  civiliza- 
tion. As  people  emerge  from  a  barbarous  to  a  civilized  and  refin- 
ed state,  they  are  less  cruel  towards  the  unfortunate,  and  hold  out 
stronger  inducements  to  industry  and  economy,  and  are  more  re- 
luctant to  permit  the  creditor  to  torture  his  poor  debtor,  or  reek 
his  vengeance,  without  a  prospect  of  obtaining  his  debt.  Then 
what  are  we  to  understand  by  always  excepting  one  cow  ?  Is  it 
not  that  the  family  may  have  a  support  ?  We  cannot  presume  that 
they  intended  the  debtor  should  be  at  the  expense  of  keeping  the 
cow,  and  for  the  creditor  to  have  the  profits.  Hence  it  must  fol- 
low, that  the  butter  made  from  said  cow  must  necessarily  be  with- 
in the  exceptions. 

This  statute  has  uniformly  received  a  liberal  construction,  ex- 
empting such  household  furniture  as  prudent  families  were  accus- 
tomed to  have. 

It  was  made  to  appear  on  the  trial  that  there  had  been  two  de- 
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^ro*^1'  cisions  exempting  the  debtor's  only  time  piece :  and  notwitbstand- 
1839.  '  ing  this  liberal  construction  of  the  courts,  the  legislature  still  exten- 
jtawbT~  ded  the  last  act  much  further  than  the  first ;  which  is  a  strong  ex- 
Metealf.  Press'on  °^  ^eir  approbation  of  the  liberal  construction  given  by 
the  court.  It  must  be  admitted  that  there  is  a  great  convenience 
in  a  family's  having  some  means  of  keeping  time,  even  in  health, 
but  more  especially  in  sickness*  We  do  not  pretend  that  a  time 
piece  is  absolutely  necessary  for  subsistence,  and  also  many  other 
articles  that  have  always  been  considered  exempt  under  this  stat- 
ute. The  word  necessary,  or  necessaries,  has  ever  been  con- 
sidered, in  legal  language,  to  extend  to  things  of  convenience  and 
comfort,  and  to  things  suitable  to  the  situation  of  the  person  in 
society  ;  and  is  not  confined  to  things  absolutely  necessary  for 
mere  subsistence.  An  infant  may  be  liable  for  clothes, which  need 
not  necessarily  be  of  a  coarse  quality  ;  and  he  may  be  charged 
also  with  the  expense  of  an  education  as  necessaries.  A  feme 
covert,  in  the  absence  of  her  husband,  may  not  only  bind  him  for 
such  things  as  are  absolutely  necessary  for  the  support  of  life,  but 
for  articles  of  comfort  and  convenience.  We  are  satisfied  that  a 
legal  and  practical  construction  of  the  statute  will  exempt  the 
time  piece  from  the  levy  of  an  execution. 

Judgment  of  county  court  affirmed. 
Kellogg,  for  plaintiff. 


1829. 


Ewix,  Rich  Stevens  vs.  Samuel  Webb. 

July, 


A,  promise  made  to  an  officer  who  had  arretted  a  debtor  on  an  execution,  that  iftht 
officer  would  suffer  the  debtor  to  go  at  large,  he,  the  promisor,  would  have  the  debtor 
forthcoming  to  be  commuted  in  the  life  of  the  execution,  is  without  legal  considera- 
tion-and  void. 

This  was  an  action  of  assumpsit,  to  which  the  general  issue 
was  pleaded  in  the  county  court,  and  a  verdict  rendered  thereon 
for  the  plaintiff.  The  defendant  moved  that  the  judgment  be  ar- 
rested on  the  ground  of  the  insufficiency  of  the  declaration.  The 
declaration  was  as  follows : 

"  The  plaintiff  declares  against  the  defendant  in  a  plea  of  the 
case,  for  that  one  Michael  J.  Stevens,  at  Lunenburg,  in  the  coun- 
ty of  Essex,  on  the  11th  day  of  June,  1827,  was  a  legal  sheriffs 
deputy  within  and  for  the  county  of  Essex,  under  Rich  Stevens, 
then  sheriff  of  said  county,  and  then  and  there  bad  in  his  hands 
for  collection,  as  such  sheriff's  deputy,  an  execution  in  favor  of 
Greenleaf  Webb  against  one  John  Slioers,  issued  on  a  judgment 
rendered  by  John  Dodge,  a  justice  of  the  peace  within  and 
for  the  county  of  Essex,  at  Guildhall  in  said  county,  on  the  23d 
day  of  April,  A.  D.  1827,  for  #12  70  cents  damages,  and  $2  27 
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tiftstofsuit;  which  saidjpecution  was  signed  by  John  Dodge,      &*»**• 
justice  of  the  peace  as  aforesaid,  dated  the  23d  day  of  April,  A.       1820. 

D.  1827,  and  directed  to  the  sheriff  of  Essex  county,  his  deputy,  — " 

or  either  constable  of  Lunenburg,  in  said  county,  to  serve  and  **£** 
return  :  by  virtue  of  which  said  writ  of  execution  the  said  Mich*  Webb. 
del  J.  as  deputy  sheriff,  as  aforesaid,  afterwards,  to  wit,  on  the  said 
11th  day  of  June,  at  said  Lunenburg,  for  want  of  goods  chattels* 
or  estate  of  the  said  Shoers,vrhereon  to  levy  the  same,arrested  and 
took  the  body  of  the  said  Sheers,  and  was  about  to  commit  him  to 
the  common  jail  in  said  Guildhall;  whereupon  the  defendant 
then  and  there,  in  consideration  that  said  Michael  J.  would  suffer 
the  said  Shoets  to  remain  with  the  defendant,  and  in  his  keeping, 
promised  the  said  Michael  J.  as  such  deputy  sheriff,  that  he,  the 
said  defendant,  would,  on  the  20th  day  of  said  June,  have  said 
Shoers  forthcoming  Sit  smd  Guildhall  to  be  committed  by  virtue  of 
said  execution  to  the  common  jail  aforesaid*  And  now  the 
plaintiff  say  s>  that  the  said  defendant,  not  regarding  his  said  prom- 
ise, did  not  have  the  said  Shoers  forthcoming  at  said  Guildhall, 
on  said  20th  day  of  June,  to  be  committed,  as  aforesaid,  although 
the  said  Michael  J.  was  then  and  there  ready  to  commit  the  said 
Shoers  by  virtue  of  said  execution :  by  reason^  all  which  an  ao* 
tion  was  commenced  against  the  plaintiff,  in  favor  of  said  Green- 
leaf,  for  the]  default  and  neglect  of  the  said  Miehael  J.  in  the 
premises,  in  which  action  tne  said  Cfreenleaf,  on  the  twenty- 
seventh  day  of  September,  A.  D.  1827,  at  said  Guildhall, 
by  the  Consideration  of  John  Dodge,  justice  of  the  peace,  as  a* 
foresaid,  recovered  judgment  for  $14  38  cents  damages,  and  $1 
35  cost  of  suit j  on  which  last  mentioned  judgment  an  execution 
issued  in  due  form  of  law,  which  die  plaintiff  afterwards*  to  wit, 
on  the  15th  day  of  October,  1828,  paid  and  satisfied  to  the  said 
trreenleaf.  By  reason  of  sdl  which  an  action  hath  accrued  to  the 
plaintiff  to  have  and  recover  of  the  defendant  the  satd  sum  of  $l& 
98  cents,  the  damages  and  cost  aforesaid,  with  the  legal  interest 
thereon  accruing ;  and  the  defendant,  being  so  liable  as  aforesaid) 
in  consideration  thereof,  afterwards*to  wit,on  the  7th  day  of  March, 
1828,  at  said  Guildhall,  assumed  upon  himself  and  promised  the 
plaintiff  to  pay  him  said  sum  of  $15  98  cents,  with  the  legal  inter- 
est thereon  accruing,  on  demand.  Yet  the  defendant,  though  of* 
ten  requested,  hath  neglected  and  refused  to  pay  the  same }  to 
the  damage,"  &c. 
The  case  was  reserved  for  the  opinion  of  the  Supreme  Court. 

W.  Mattocks,  for  the  defendant,  contended,  ]»  That  if  any 
taction  would  lie,  it  must  be  in  the  name  of  the  deputy  to  whom  the 
promise  was  made. 

2.  That  no  action  lies  on  this  promise,  it  being  predicated  on 
a  breach  of  duty  in  the  deputy,  in  suffering  the  prisoner  to 
escape,  instead  of  committing  him  to  jail.  If  the  considera- 
tion is  illegal,  or  the  cause  or  foundation  of  the  promise 
is  an  illegal  act  of  the  promisee,  the  law  will  not  lend  its  aid  to 
enforce  the  promise :  and  even  in  case  of  a  bond,  this  may  be  aver- 

TT 


3*6  CASES  IN  THE  SUPREME  COURT 

*£■*     red, and  shewn  ieAorjtbehond.— 1  Esp^9.—t  Sdw.  5fi0  to  573. 
19&-  The  consideration  must  be  such  as  tne  promisou  has  the  legal 

Steven*  powerto  perform,  or  cause  to  be  performed. — 1  Selw.  63. — 1  Co- 
wJbh.  n>yn  on  Contracts,  24. — The  defendant  had  no  legal  power  to 
keep  the  prisoner,  and  would  be  a  trespasser  in  so  doing. — 2 
Phil.  Ev.  232.— 1  Bos.  fy  P.  27.-2  Black.  R.  1048.— The 
statute,  p.  209,  210,  directs  the  sheriff  to  commit,  be.  not  say- 
ing how  expeditiously ;  but  the  nature  of  the  case  and  the  com- 
mon law  require  with  all  convenient  despatch,  of  which  the 
court  are  to  judge.  If  he  can  commit  to  private  custody  nine  days, 
be  may  do  so  during  the  life  of  the  execution,sixty  ,or  one  hundred  and 
twenty  days,  or  till  the  next  term,  which  would  open  a  door  to  the 
most  dangerous  abuse  of  the  office.  If  the  sheriff  voluntarily  suf- 
fer the  prisoner  to  escape  or  go  at  large  on  execution,  he  cannot 
take  him  on  fresh  suit)  and  if  he  does,  trespass  will  lie  in  favor  of 
the  debtor.— 2  Bacon,  240.— 1  Back.  Sheriff,  163,  168,  174. 
— State  vs.  Drew,  be.  4  Mass.  391 — 10  Mass.  59.— So  on 
aa  agreement  to  return. — 1  Backus,  65. — If  the  debtor  be  seen 
at  large  after  arrest  on  execution,  even  before  return  of  the  writ, 
debt  lies  against  the  sheriff  for  the  whole  debt. — 2  Phil.  230-1- 
2.— 1  Swift's  Dig.  543.-2  Black.  Rep.  1048.— If  the.  sheriff 
permit  the  debtor  to  go  about  with  a  follower,  or  give  more  lib- 
erty than  he  ought,  it  is  an  escape. — 3  Starkie,  1347. — Phil. 
231-2. — 1  Bos.  in  P.  24, 27. — An  agreement,  the  natural  effect 
of  which  is  to  induce  an  officer  to  neglect  his  duty,  is  void.— 
Chitty  on  Contracts,  221-2.— 1  Ld.  Ray.  279.— Such  was  the 
natural  effect  in  this  case.  The  deputy  was  bound  to  know 
the  defendant  could  not  legally  keep  the  prisoner  in  close 
custody  the  nine  days,  and  to  presume  that  the  prisoner  would 
demand  his  liberty  and  claim  exemption  from  being  retaken  by 
the  defendant  or  deputy,  or  avoid  coming  within  their  reach. — 
So  that  this  Court  can  only  construe  thi^  into  a  contract  to  indem- 
nify against  an  escape  or  breach  of  duty,  and  so  void.  A  bond 
to  indemnify  against  an  escape  is  void. — Ayer  vs.  Hutchins,  fyc. 
4  Mass.  R.  370. — 1  Caines9  R.  460. — An  express  promise  to 
indemnify  an  officer  against  a  breach  of  duty  is  void,  and  he  can- 
not protect  himself  by  any  collateral  stipulation. — 3  Starkie,  1357 
-8. — 8  East,  171. — 1  Comyn's  Con.,  30. — Denney  vs.  Lin- 
coln, adroV,  5  Mass.  R.  385, — Id.  541. — In  the  last  case  it  was 
a  promise  made  before  arrest  to  deliver  the  debtor  in  considera- 
tion of  omitting  to  arrest,  and  decided  void.  It  was  in  substance 
a  contract  to  indemnify  against  a  neglect  to  arrest :  the  present, 
is  to  indemnify  against  a  neglect  to  commit  after  arrest.  In  prin- 
ciple both  are  to  indemnify  against  neglect  of  duty.    But  a  prom- 
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fee  to  indemnify  tbe  sheriff  in  doing  a  lawful  act  is  good.    As     E™*> 
Where  A  was  arrested,  and    C,  in  consideration  that  the  bailiff      1829.' 
would  suffer  A  to  continue  in  C's  house  till  rooming,  promised     Sevens 
then  to  deliver  A  to  bailiff's  custody  :  for  it  will  not  be  intend-      w^ 
ed  that  the  bailiff  was  ever  absent  from  A ;   so  that  it  would  be 
no  escape  :    clearly  implying  that  if  the  absence  of  the  bailiff 
could  be  intended  it  would  be  an  escape*  and  so  the  contract  void. 
In  the  present  case,  will  the  Court  intend  that  the  deputy  kept 
with  the  prisoner  the  nine  days  ?      No  action  lies  where  tbe  con- 
sideration, in  respect  of  which  a  recompence  is  claimed,  is  immor- 
al or  illegal  ;  and  it  makes  no  difference  if  the  parties  thought  they 
were  acting  legally. — 3  Starkie,  1630, 1633. — Again,  if  defend- 
ant had  delivered  Shoers  to  be  committees,  he  could  not  lawfully 
he  committed,  as  the  officer  could  not  take  him  a  second  time, 
*veo  by  agreement.— 2  East,  243. 

S.  Cushman,for  plaintiff. — 1.  The  facts  set  forth  in  the  dec- 
laration entitle  the  plaintiff  to  recover.  The  defendant  stands 
in  the  light  of  assistant  or  keeper.  Shoers,  at  his  request,  is  left 
in  his  custody ;  and  defendant  promises  to  deliver  him  to  plaintiff's 
deputy  to  be  committed  in  the  life  of  the  execution ;  and  defend- 
ant voluntarily  suffers  Shoers  to  go  at  large.  1  Chip.  Rep.  62, 
Smith  vs.  Joiner,  et  al.  This  contract  had  no  tendency  to  in- 
duce the  sheriff  to  neglect  or  omit  to  do  his  duty. 

2.  The  facts  set  forth  are  a  sufficent  consideration  for  the  last 
promise  alleged,  which  is  an  express  promise  and  binding  on  de- 
fendant. 

Turner,  J.  delivered  die  opinion  of  the  Court. — Two  ques- 
tions are  here  presented  for  tbe  consideration  of  the  Court.  1st; 
Can  any  action  be  sustained  ?  2d.  Should  it  not  be  brought  in 
the  name  of  the  deputy  sheriff? 

With  respect  to  the  first  question,  we  would  remark,  that  it  is 
essential  to  the  validity  of  every  simple  contract,  that  it  be  found- 
ed upon  a  legal  or  moral  consideration ;  such  consideration  being 
the  very  essence  of  a  contract.  It  would  be  against  sound 
policy,  and  the  well  established  principles  of  law,  to  enfotoe  one 
otherwise  made.  It  appears  from  the  declaration,  that  the  officer, 
on  the  11th  of  June,  1827,  arrested  and  took  the  body  of  one 
John  Shoers  f  on  execution,  and  was  about  to  commit  him  to  jail, 
when  the  defendant,  in  consideration  that  the  officer  would  suf- 
fer the  said  Shoers  to  remain  with  the  defendant,  and  in  his  keep- 
ing, promised  that  he  would  on  the  20th  of  June  have  the  said 
Shoers  forthcoming  at  the  common  jail  in  said  county,  to  be  cbm- 
nated  en  and  byvirtue  of  said  execution. 
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*jg*         The  only  point  raised  by  the  counsel  in  this  question,  is,  with 

mSK      regard  to  the  legality  of  the  consideration.    It  is  a  well  settled 

Stevens    principle,  that  a  promise  to  induce  an  officer  to  neglect  his  duty,  or 

Webb.     t0  indemnify  him  against  an  illegal  act,  cannot  be  enforced.      13 

Johns.  366,  also,  other  cases  cited  by  defendant's  counsel. 

It  is  the  duty  of  the  officer,  on  levying  the  execution  on  the 
body  of  the  debtor,  to  keep  him  inclose  and  safe  custody,  and 
conduct  him  to  jail,  in  the  most  direct  manner,  as  soon  as  conve- 
nient. It  is  a  clear  principle  of  common  law,  that  if  the  officer, 
after  he  has  taken  a  debtor,  permits  him  to  go  at  large  out  of  his 
custody,  it  will  be  a  voluntary  escape,  and  a  breach  of  dyty,  for 
which  he  would  be  liable,  though  be  should  retake  and  commit 
him  within  the  life  of  the  execution. 

In  this  case  there  was  clearly  a  voluntary  escape,  and  b$ing  il- 
legal, and  a  violation  of  the  officer's  duty,  the  contract  made  to 
induce  it  is  void,  and  cannot  be  enforced,  for  want  of  sufficient 
consideration.  If  the  defendant  had  fulfilled  his  undertaking,  and 
had  the  debtor  forthcoming  within  the  life  of  the  execution,  it 
would  not  have  discharged  the  officer  from  his  liability  ;  for  the 
debtor,  if  committed,  might  have  procured  his  release.  Should 
it  be  said  that  the  defendant  was  in  the  wrong,  it  maybe  admitted, 
and  still  the  plaintiff  not  entitled  to  recover,  for  where  both  are  in 
the  wrong,  better  is  the  condition  of  the  defendant.  The  view 
we  have  taken  of  the  cause  supercedes  the  necessity  of  remark- 
ing upon  the  second  question. 

Judgment  arrested. 

W.  Mattocks,  for  defendant, 

S.  Cuskman,  for  plaintiff. 


-^i^'^.ffi'w^^- 


CHj^J™E,r'  Adonijah  Brooks  vs.  Zuriel  Ttler. 

1829.' 

If  the  plaintiff  in  a  declaration  in  ejectment  describe  the  land  sued  for  by  courses  and  dis- 
tances, without  naming  any  monument  except  the  point  began  at,  and  without  ref- 
erence to  any  surrey,  or  to  the  lines  of  the  lot,  he  can  only  recover  according  to 
the  direction  of  the  magnetic  needle  at  the  time  when  the  action  was  brought 

This  was  an  action  of  ejectment  to  recover  the  possession  of  a 
piece  of  land  in  Essex,  which  is  part  of  lot  no.  100,  and  was  par- 
ticularly described  in  the  declaration  by  courses  and  distances, 
without  naming  any  monument  except  at  the  starting  point.  The 
east  line,  the  only  one  of  the  tract  concerning  which  any  question 
could  arise,was  described  as  being  a  line  beginning  at  a  given  corner, 
and  running  north  thirty  six  degrees  east. 

On  the  trial  of  the  cause  in  the  county  court,  the  plaintiff  offer- 
ed to  show,  that  in  the  allotment  of  the  town  of  Essex,  the  tract 
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in  question  was  numbered  one  hundred;  that  ,a  the  survey  of  3aid  C"J™"' 
town,  the  east  line  of  lot  no.  100  was  described  as  being  a  line  im 
beginning  at  a  maple  then  known  as  a  corner,  and  running  thence  Brooks 
south  thirty  six  degrees  west,  to  the  place  at  which  the  description  Tyler. 
commenced  in  the  declaration ;  that  the  parties  had  always  con- 
sidered the  true  line  of  their  possessions  to  be  a  straight  line  from 
the  point  first  mentioned  to  the  said  maple  tree,  and  had  agreed 
to  make  their  fences  on  said  line ;  and  that  owing  to  the  variation 
of  the  magnetic  needle,  the  compass  did  not  now  point  to  the 
said  maple  tree,  but  verged  to  the  west :  but  the  plaintiff  contend- 
ed that  the  line  given  in  the  declaration,  corresponding  in  its  di- 
rection with  the  line  in  the  survey  of  said  lot,  which  terminated  at 
known  corners,  and  had  been  assented  to  by  the  parties,  he  had  a 
right  to  recover  according  to  said  ancient  survey.  But  the  court 
decided  that  the  plaintiff,having  declared  without  any  reference  to 
any  survey,  or  to  the  lines  of  the  lot,  could  only  recover  according 
to  the  present  direction  of  the  needle,  or  its  direction  when  said 
action  was  brought ;  and  the  plaintiff  agreeing  that  the  defendant 
was  not  in  possession  of  any  land  west  of  the  present  direction  of 
the  needle,  the  court  rejected  said  testimony ;  and  no  other  testi- 
mony being  offered,  directed  a  verdict  for  the  defendant :  to  which 
opinion  of  the  court  the  plaintifl  excepted  and  removed  the  cause 
to  the  Supreme  Court  on  a  motion  for  a  new  trial. 

C.  Adams,  for  the  plaintiff. — The  question  is  whether  the  line 
in  the  declaration  is  to  be  run  according  to  the  present  direction 
of  the  compass,  or  according  to  the  direction  when  the  lot  was 
surveyed,  and  as  the  Tot  was  actually  surveyed.  It  is  not  always 
the  case  that  lots  and  small  tracts  of  land  can  be  described  by  nat- 
ural monuments.  If  artificial  ones  are  erected,  they  may  be  soon 
prostrated,  or  decay  by  time  ;  and  we  are,  therefore,  obliged  to 
rely  for  the  direction  of  boundary  lines  upon  the  compass,  as  the 
best  means  in  our  power.  But  a  given  line  fifty  years  ago  is  not 
the  true  line  now.  A  variation  of  from  three  to  fifteen  degrees  has 
taken  place  within  the  last  half  century.  1  Williams9  History, p. 
473  What  then  is  to  be  done  ?  There  may  be  no  natural  boun- 
daries, one  corner  only  remains,  and  the  ancient  survey  shows  the 
direction  from  that  corner.  It  cannot  be  doubted  that  the  par- 
ties are  to  hold  according  to  this  ancient  survey  ;  but  the  question 
returns,  how  is  the  line  to  be  described  in  the  declaration  ?  If  we 
declare  for  a  piece  o^and  giving  the  present  direction  of  the  com- 
pass, then  our  proof  will  not  support  the  declaration :  there  will  be 
a  variance  between  the  declaration  and  the  proof  offered.  The  sim- 
ple way  seems  to  be  to  declare  for  the  land  just  as  it  was  surveyed, 
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Ca^muu^'  ^  t^e°9  a^ter  •s^rt*™0?  what  die  variation  is,  to  run  the  line 

1839-      with  reference  to  the  variation.  Practical  surveyors  have  no  diffi- 

Brooks     culty  iu  calculating  this  variation.    In  this  way  courts  of  justice 

Tyfer.      cao  at  *^  t'mes  glve  to  parties  the  identical  land  which  was  origin* 

ally  surveyed  out  to  them.    This  is  the  most  feasible  mode,  and 

we  do  not  perceive  that  it  is  open  to  any  objection. 

We  are  aware  that  parties  may  declare  for  their  lands  by  the 
number  of  the  lot.  But  unless  the  lines  have  been  marked  and 
known,  the  same  difficulty  will  arise  here.  The  lines  must  be  as* 
certained  by  the  compass,  and  no  one  will  pretend  that  the  pres- 
ent direction  is  to  be  taken,  but  such  a  one  as  will  give  the  an- 
cient line.  But  parties  are  not  obliged  to  declare  for  their  lands 
"  by  the  number.  This  may  not  always  be  practicable.  It  may 
often  happen  that  no  other  description  can  be  given  than  that  of  the 
ancient  survey  $  and  unless  the  mode  we  have  attempted  to  pur- 
sue can  be  sustained,  parties  may  be  compelled  to  lose  their  lands. 

Allen,  for  defendant. — It  will  be  noticedjthat  the  plaee  of  be- 
ginning being  stated,  the  declaration  says,  thence  N.  36  deg.  E. 
17  65,  to  a  stake  at  the  side  of  the  road,  but  that  there  is  no  evi- 
dence in  the  case  shewing  the  existence  of  any  such  stake.  The 
maple  alluded  to  is  said  to  be  40  or  50  rods  north  of  the  highway 
in  which  the  stake  is  supposed  to  be  stuck.  The  description  of 
the  line  then  is,  from  the  south  east  corner  S.  36  deg.  E.  without 
any  aUuston  to  any  allotment  line  or  corner,  and  the  case  admits 
that  the  defendant  lays  no  claim,  and  has  no  possession,  to  any 
lands  west  of  this  line*  If  the  declaration  had  said  N.  36  degrees 
E.  as  the  compass  would  vary  it  in  1763  ;  or  upon  the  lot  line ; 
or  to  the  north  east  corner  of  the  lot ;  or  diverging  at  the  north 
side  of  the  lot  15  or  18  inches  from  the  ancient  establish- 
ed divisional  fence,  the  case  might  have  been  otherwise.  But 
the  writ  bears  date  in  1 826  :  the  description  therefore  is,  new,  N» 
36  deg.  E.  which  the  case  admits  runs  to  the  west  of  any  posses- 
sion of  the  defendant. 

Prentiss,  J.  pronounced  the  opinion  of  (he  Court. — The  de- 
claration, after  giving  the  terminus  a  quo,  describes  the  land  by 
courses  and  distances  only,  without  any  reference  to  the  lines  of 
the  lot  of  which  the  land  is  alleged  to  be  a  part,  or  to  any  certain 
or  natural  monuments  ;  and  whether  or  not  the  defendant  was 
in  possession  of  any  part  of  the  land  described,  could  be  determin- 
ed only  by  actual  survey.  When  there  is  nothing  stated  to  con- 
troul  the  courses  and  distances,  the  lines  must  be  run  by  the  nee- 
dle.— (Mclver  vs.  Walker,  9   Cranch,  173. J— It  is  true,  that 
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the  magnetic  course  is  subject  to  variation  tnd  uncertainty ;  and  Cnj^^ff 
in  weighing  evidence  of  recent  surreys  of  ancient  lines,  regard      i&»- 
may  be  had  to  the  variation  of  the  needle.     But  the  declaration     Brook* 
in  this  ease  contains  no  reference  to  the  lines  of  the  lot,  or  to  any     TyJ^# 
ancient  surrey ;  and  we  cannot  understand  the  courses  stated  in 
the  declaration,  to  mean  courses  as  designated  by  the  needle  forty 
or  fifty  years  ago,  instead  of  courses  designated  by  it  now.    If  the 
defendant  was  in  possession  of  land,  belonging  to  the  plaintiff  as  a 
part  of  lot  no*  100,  the  plaintiff  might  have  given  a  description, 
either  by  the  lines  of  the  lot,  by  metes  and  bounds,  or  by  such 
courses  and  distances,  as  would,  according  to  the  course  of  the 
needle,  have  included  the  land  of  whiclfthe  defendant  was  in  pos- 
session.    But  as  it  was  admitted  on  the  trial,  that  the  courses  and 
distances  stated  in  the  declaration,  if  run  according  to  the  present 
direction  of  the  needle,  would  not  include  any  land  of  which  the 
defendant  was  in  possession,  and  there  being  no  other  description 
given,  we  are  of  opinion  that  the  judgment  of  the  court  below  was 
right  and  must  be  affirmed. 

Judgment  affirmed* 


Nathaniel  Newell  vs.  Joseph  Hurlburt  and  NicholasChittewdjui 
Holmes,  (in  Chancery.)  Jim?' 

One  cannot  avail  himself  of  a  note  and  mortgage  taken  to  him  by  another  acting  a* 
his  agent,  and,  at  the  same  time,  reject  the  terms  and  conditions  on  which  they  were 
executed. 

N  haying  become  security  for  Hfor  a  separate  debt  due  from  him,  and  also  for  H  and 
W  for  other  debts  jointly  due  from  both  of  them,  H  executed  a  note  and  mortgage 
to  N  to  secure  him  against  his  liability  for  the  whole  of  the  separate  debt  due  from 
H,  and  for  H's  rateable  proportion  of  the  debts  jointly  due  from  H  and  W ;  and  it  was 
at  the  same  time  agreed  that  when  H  had  paid  the  whole  of  the  first  mentioned  debt 
and  a  moiety  of  each  of  the  others,  the  note  and  mortgage  were  to  be  cancelled;  • 
H  having  paid  the  amount  thus  stipulated  by  him  to  be  paidon  the  several  debts,  k 
was  held  that  N  could  not  avail  himself  of  the  note  and  mortgage  as  a  security 
against  the  remainder  ;  and  a.  bill  afterward  brought  by  N  to  foreclose  the  equity 
of  redemption  of  the  mortgaged  premises  was  dismissed  with  cost* 

If  a  surety  take  a  mortgage  from  one  of  two  joint  debtors  as  security  for  the  pay- 
ment of  a  rateable  proportion  of  the  debt,  the  mortgage  is  satisfied  when  ever  such 
proportion  is  paid. 

This  bill  was  brought  to  foreclose  the  equity  of  redemption  up- 
on a  mortgage,  executed  by  Hurlburt  on  the  15th  day  of  Octo- 
Wr,  1821,  to  the  plaintiff,  conditioned  for  the  payment  of  a  note, 
bearing  date  the  same  day,  for  the  sum  of  $600.  After  the  exe- 
cution of  the  mortgage  and  before  the  filing  of  the  bill,  Hurlburt, 
for  a  valuable  consideration,  conveyed  the  mortgaged  premises  to 
Holmes.  Both  defendants,  in  their  answers,  admitted  the  exe- 
cution of  the  note  and  mortgage,  but  denied  that  there  was  any 
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c*iTT*in>** thing  due  in  equity  upon  them.  The  answer  of  Hurlburt  stated 
?829^'  that  on  the  3 1st  day  of  August^  821,  he  was  indebted  to  the  estate  of 
Newell  Ziba  Pierson,  deceased,  in  the  sum  of  $108  70,  and  [that  he 
H  aT*'  ,*ni  one  Lyman  Worster  were  jointly  indebted,  in  equal  propor- 
tions, to  Henry  H.  Ross  in  the  sum  of  $260,  and  to  John  D. 
Dickinson  in  the  sum  of  $1 15  ;  that  the  plaintiff,  on  the  day  last 
aforesaid,  became  surety  for  Hurlburt  for  the  debt  due  from  him 
to  the  estate  of  Pierson,  and  also  for  Hurlburt  and  Worster  for 
the  two  debts  jointly  due  from  them  to  Ross  and  Dickinson  $  that 
the  note  and  mortgage  were  executed  and  delivered  to  the  plain- 
tiff to  secure  and  indemnify  him  against  his  liability  for  the  whole 
of  the  separate  debt  due  from  Hurlburt  to  the  estate  of  Piersonf 
and  for  Hurlburfs  rateable  proportion  of  the  two  debts  jointly 
due  from  him  and  Worster  to  Ross  and  Dickinson,  and  upon  the 
express  agreement  and  condition,  that  if  Hurlburt  paid  the  whole 
of  the  debt  due  to  the  estate  of  Pierson,  and  one  half  of  each  of 
the  debts  due  to  Ross  and  Dickinson,  the  plaintiff  would  dis- 
charge and  cancel  the  note  and  mortgage ;  and  that  Hurlburt 
had  paid  the  whole  amount  of  the  first  mentioned  debt,  and  one 
half  of  each  of  the  other  two  debts,  long  before  the  filing  of  the 
plaintiff's  bill,  in  lull  satisfaction  of  the  note  and  mortgage. 

After  argument,  the  opinion  of  the  Court  was  delivered  by 
Prentiss,  Chancellor. — The  answer  of  Hurlburt,  as  to  every 
material  fact  stated  in  it,  is  very  fully  supported  by  the  proofs  in 
the  case.  The  written  memorandum,  and  the  note  and  mortgage, 
were  all  executed  at  the  same  time  ;  and  from  the  memorandum, 
as  well  as  from  the  testimony,  it  clearly  appears,  that  the  note  and 
mortgage  were  executed  and  delivered  to  secure  the  payment  of, 
and  to  indemnify  the  plaintiff  against,  the  entire  debt  due  to  the  es- 
tate of  Pterin,  and  one  half  only  of  the  debt  due  to  Ross  and 
Dickinson  ;  and  that  on  the  payment,  by  Hurlburt,  of  the  whole 
amount  of  the  first  mentioned  debt,  and  one  moiety  of  each  of  the 
other  two  debts,  the  note  and  mortgage  were  to  be  cancelled.  It 
also  appears,  beyond  any  possible  question,  that  the  amount,  thus 
stipulated  to  be  paid  on  the  several  debts,  has  been  fully  paid  by 
Hurlburt.  But  it  is  insisted,  that  the  agent  who  took  the  note 
and  mortgage,  and  executed  the  written  agreement,  in  behalf  of 
the  plaintiff,  had  no  authority  to  make  the  agreement  and  take 
the  securities  on  the  terms  and  conditionsstated,  and,  consequei# 
ly,,  that  the  agreement  is  not  binding  upon  the  plaintiff.  But  it  is 
very  clear,  we  think,  that  the  plaintiff  cannot  avail  himself  of  the 
note  and  mortgage,  and  at  the  same  time  reject  the  terms  and  con- 
ditions on  which  they  were  executed  and  delivered.      If  the 
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argent  exceeded  his  authority,  his  acts  would  not  be  binding  uponCHrrnm>Bir 
.  the  plaintiff,  and  the  plaintiff  might  have  repudiated  the  transac-      TsS?' 
tion  entirely ;  but  he  cannot  adopt  one  part  of  it,  and  reject  an-     Newell 
other  part.    Hurlburt  had  a  right  to  say  that  be  would  execute        «£      . 
the  note  and  mortgage  only  upon  the  terms  and  conditions  stat- 
ed in  the  agreement ;  and  as  they  together  formed  one  entire 
transaction,  the  plaintiff,  if  he  accepts  the  note  and  mortgage,  must 
adopt  the  agreement  which  was  connected  with  them. 

It  is  farther  insisted,  that  as  the  whole  amount  of  the  debts  due 
to  Ross  and  Dickinson  has  not  been  paid,  the  plaintiff,  notwith- 
standing the  agreement,  is  entitled,  in  equity,  to  bold  the  mort- 
gage as  securityjfor  the  remaining  sum  due  upon  these  debts.  Al- 
though these  debts  were  the  joint  debts  of  Hurlburt  and  Wor*- 
ttr,  and  each  was  holden  to  the  creditors  for  the  whole  amount, 
yet,  as  between  themselves,  they  ought  each  to  pay  an  equal 
moiety.  The  plaintiff,  as  the  testimony  fully  shews,  took  a  bill  of 
sale  from  Worster  as  security  for  the  payment  of  his  part  of  the 
debts,  and  then  took  the  note  and  mortgage  in  question  to  secure 
the  payment  of  Hurlburt9*  proportion,  and  agreed  to  hold  them 
as  security  for  his  proportion  only.  The  note  was  taken  for  a 
sum  much  greater  than  the  amount  of  all  the  debts  referred  to  in 
the  agreement,  probably,  because  the  exact  amount  of  the  debts 
was  not  known,  and  it  was  meant  to  make  the  note  large  enough, 
at  all  events,  to  cover  what  was  intended  to  be  secured  by  it.  But 
the  sum  expressed  in  the  note  cannot  be  material,  so  long  as  the 
agreement  states  the  extent  of  Hurlburt'*  liability  upon  it,  and  ex- 
pressly confines  that  liability  to  the  amount  of  the  separate  debt 
due  from  him  to  the  estate  of  Pierson,  and  his  rateable  propor-. 
tion  of  the  other  two  debts.  In  the  case  of  Brigg*  vs.  Law,  4 
John.  Ch.  Rep.  22,  an  agreement,  on  the  part  of  the  creditor,  to 
collect  the  money  rateablt/  of  the  several  parties  to  a  note,  on 
their  giving  a  bond  and  judgment  for  the  amount,  was  enforced, 
by  enjoining  all  further  proceedings  on  the  judgment  against  the 
plaintiff,  on  his  paying  his  rateable  proportion.  If  a  creditor  or  a 
surety  take  a  mortgage  from  one  of  two  joint  debtors,  as  security 
for  the  payment  of  a  rateable  proportion  of  the  debt,  he  ought  not 
to  be  allowed  to  extend  the  security  beyond  the  purpose  intend- 
ed by  it.  Even  on  a  bill  to  redeem,  it  is  now  settled,  though  the 
rule  was  formerly  otherwise,  that  a  mortgage  cannot  be  treated  as 
security  for  any  other  debt  than  that  expressed  to  be  secured  by 
it,  either  as  against  creditors,  the  mortgagor  himself,  or  his  as- 
signee for  a  valuable  consideration.  As  the  note,  to  secure  the 
payment  of  which  the  mortgage  in  question  was  given,  was  taken 
as  security  ftft  Hurlburt'*  rateable  proportion  only  of  the  debts 
vv 
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CHJ™j^BMdue  to  Ross  *ndtDickinson,  when  that'proportion  was  paid,  togetfa- 
1829.  '    er  with  the  debt  due  to  the  estate  of  Pierson,  the  mortgage  was 
Newell      satisfied.    Whether  the  plaintiff,  if  he  has  paid  the  other  moiety 
Hurlburt  et  aL°^  l^ose  debts,  ma)r  not  have  his  remtedy  against  Hurlburt  and 
Worster  jointly,  is  a  question  not  at  all  material  in  this  case. 
The  inquiry  here  is,  what  is  due  from  Hurlburt,  separately,  up- 
on the  mortgage ;  and  it  clearly  appearing  that  ho  has  paid  the 
whole  amount  of  the  debts  due  to  the  estate  of  Pierson,  and  one 
half  of  each  of  the  debts  due  to  Ross  and  Dickinson,  there  is  noth- 
ing due  upon  the  mortgage,  and,  consequently,  the  plaintiff's  bill 
must  be  dismissed  with  costs. 

Bill  dismissed  with  costs. 
Allen  and  Thompson,  for  plaintiff. 
Pan  Ness  and  Adams,  for  defendant. 

-O— 

1  j^K*'  Jehiel  Isham,   vs.    Isaac  Higbee  and  Lewis  Higbee,  (in 
lA  Chancery.) 

A  Court  of  Chancery  will  decree  an  injunction  upon  a  deed  from  orator  to  B,  fraudu- 
lent as  to  A,  who  is  co-defendant  with  B,  when  all  parties  are  before  the  Court,  all 
the  merits  fully  discussed,  and  all  other  remedies  barred  by  the  statute  of  limita- 
tions, though  the  orator  is  not  so  free  from  blame  as  to  be  entitled  to  a  decree,  were 
it  not  for  these  considerations. 

The  substance  of  the  orator's  bill  of  complaint,  so  far  as  it  re- 
lates to  the  points  litigated  and  decided,  was,  That  theorator  receiv- 
ed from  Isaac  Higbee,  in  the  year  1819,  a  warranty  deed  of 
about  thirty  acres  of  land,  in  the  town  of  St.  George,  and  gave 
"his  notes  for  the  same,  amounting  to  $288  ;  that,  soon  after  this 
conveyance,  said  Isaac,  with  the  consent  of  the  orator,  commen- 
ced an  action  of  ejectment,  in  the  name  of  the  orator,  against 
Lewis  Higbee  for  said  land,  on  the  trial  of  which  Lewis  recover- 
ed a  judgment,  from  which  judgment  Isaac  appealed  to  the  Su- 
preme Court,  but  afterwards  suffered  a  discontinuance  in  the  ac- 
tion ;  that  afterwards,  in  August,  1820,  whether  in  pursuance  of 
any  previous  understanding  or  not,  is  unimportant  in  this  action, 
the  orator  and  said  Isaac  rescinded  their  contract,  that  is,  the  or- 
ator, by  a  quit-claim  deed,  conveyed  back  the  land  to  said  Isaac, 
and  Isaac  delivered  up  to  him  his  notes  to  be  cancelled,  and  gave 
him  also  a  waggon  worth  ten  or  twelve  dollars,  said  to  be  for  the 
orator's  trouble  in  the  business  ;  that  Isaac,  without  procuring  the 
last  deed  to  be  recorded,  immediately  commenced  an  action  of 
ejectment  in  his  own  name  against  Lewis  for  this  land ;   that  in 
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November,  1820,  Lewis  applied  to  the  orator  for  a  quit-claim  CmmroBir, 
deed  of  the  land,  and  offered  to  give  him  a  cow  for  the  same  ;      182a! 
that  the  orator,  being  advised  by  one  Brown  that  such  a  deed     i8ham 
could  be  no  injury  to  the  orator,  executed  one,  and  received  the  hjj,^,^ 
cow  ;  that  Lewis,  being  town  clerk,  forthwith  recorded  bis  deed } 
That  Isaac's  deed  from  the  orator  was  not  recorded  till  the  win- 
ter following,  and  a  short  time  before  the  trial  of  said  action  in 
favor  of  Isaac  against  Lewis  ;  and  that,  on  that  trial,  Lewis  pro- 
duced in  evidence  the  deed  from  the  orator,  and  thereby  defeat- 
ed the  action ;  that  Isaac,  instead  of  taking  any  appeal  or  review 
in  said  action,  brought  an  action  of  covenant  against  the  orator 
upon  the  covenant  in  said  deed  given  him  by  the  orator ;  that 
Isaac  recovered  a  judgment  against  the  orator,  in  this  action,  and 
a  review  being  entered,  the  action  was  yet  pending  before  the 
Supreme  Court.    The  bill  prayed  for  a  perpetual  injuction  upon 
said  last  action ;  and  also  prayed  that  Lewis  might  be  compelled 
to  release  to  Isaac9  and  thereby  save  the  orator  harmless  in  the 
premises  pursuant  to  bis  promise,  which  the  bill  alleged  he  made 
on  receiving  said  quit-claim  deed  from  the  orator. 

To  induce  this  result,  the  orator  further  charged,  in  his  bill, 
a  combination  between  the  two  respondents  to  injure  him  in  the 
premises  ;  that  Isaac  lodged  his  deed  with  Lewis  for  record  in 
the  town  clerk's  office,  and  afterwards  took  it  back  and  let  the 
deed  to  Lewi*  be  first  recorded  ;  also,  that  Isaac  gave  the  orator 
no  notice  to  attend  and  defeat  Lewis9  deed,  on  the  trial  of  said 
action  of  ejectment ;  that  witnesses  might  have  been  produced,  if 
such  notice  had  been  given  the  orator,  to  prove  that  Lewi?,  when  he 
took  his  qnit-claim  deed,  knew  that  the  orator  had  before  given 
a  deed  to  Isaac  of  the  same  land,  and  that  Isaac  knew  of  the  same 
witnesses  ;  and  that  Isaac  refused,  when  requested  by  the  orator, 
to  let  the  orator  use  the  name  of  Isaac  in  a  petition  for  a  new  trial 
in  said  action  of  ejectment,  after  Isaac  had  commenced  said  ac- 
tion of  covenant,  and  within  the  time  allowed  by  law  for  present- 
ing such  petitions,  though  the  orator  offered  to  present  and  pros- 
ecute such  petition  at  his  own  expense,  and  give  ample  security 
to  Isaac  to  save  him  harmless  from  all  costs  in  the  same. 

Leivis  Higbee  demurred  to  that  part  of  the  bill  which  charged 
a  promise  to  indemnify  the  orator ;  as  he  had  his  remedy  at  law. 
The  respondents  severally  answered  to  the  bill :  their  answers 
were  traversed,  and  several  witnesses  were  examined,  and  their 
testimony  read  by  each  party.  Lewis,  in  his  answer,  acknowl- 
edged he  knew  of  the  deed  to  Isaac  when  he  received  his  from 
the  orator,  but  positively  denied  his  having  ever  seen  the  deed, 
•  or  its  ever  having  been  lodged  with  him  for  record.      Both  an- 
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Cmmmxn,  swers  admitted  that  the  several  suits  were  brought  and  carried  on? 
i^29»  and  ended  as  charged.  Isaac  answered  that  the  deed  to  bin* 
laham      was  not  left  for  record  till  the  time  when  it  was  in  fact  recorded* 

Hifbe<r«o].  He  also  denied  any  knowledge,  at  the  time  of  the  trial  of  his  said 
action  against  Lewis,  of  witnesses  to  prove  Lewis9  knowledge  of 
the  deed  to  Isaac*  He  also  denied  his  having  then  known  that 
Lewis  possessed  such  knowledge.  He  admitted  that  the  orator  did 
give  the  deed  to  Lewis,  but  said  it  was  done  fraudulently  to  defeat 
the  orator's  deed  to  him,  and  that  it  was  the  sole  means  of  defeat* 
ing  his  action  of  ejectment  brought  against  Lewis.  Ha 
also  admitted  his  refusal  to  let  the  orator  use  bis  name  in  a 
petition  for  a  new  trial,  and  assigned,  as  a  reason,  the  fraud  of  the 
orator  in  giving  said  deed  to  Lewis,  and  Isaac's  choice  to  collect 
the  money  of  the  orator  rather  than  have  the  land*  Several  wit- 
nesses testified  to  the  declarations  of  Lewis,  tending  to  show  that 
the  deed  to  Isaac  was  in  his  .office  for  record,  and  unrecorded, 
when  be  procured  the  deed  from  the  orator  ;  but  there  was  no 
other  kind  of  testimony  to  that  fact.  Testimony  upon  other  points 
is  sufficiently  noticed  in  arguments  of  counsel  and  opinion  of  th« 
Court. 

C.  Adams  and  Oriswold,  for  the  orator. — From  the  facts  in  the 
case,  it  appears  the  orator  is  an  illiterate,  ignorant  man,  unable  to 
read  or  write,  and  wholly  incompetent  to  transact  business  of  the 
kind  mentioned  in  the  bill.  It  may  fairly  be  inferred  from  the 
facts  proved,  that  these  two  brothers  have  been  in  a  controversy 
•  about  the  piece  of  land  mentioned  in  the  bill,  and  that  they  have 
combined  to  secure  the  land  to  one  of  them,while  the  other  is  to  draw 
the  value  of  the  land  from  the  orator.  The  orator  may  have  been 
very  short-sighted  in  giving  the  second  quit-claim  to  Lewis  JEEg'- 
bee  J  but  it  was  done  through  ignorance,  and  not  with  any  design 
to  injure  said  Isaac.  It  is  very  evident  he  has  been  the  dupe  of 
both  the  Bigbees,  and  that  they  have  attempted  to  practice  upon 
bis  ignorance  and  credulity.  From  an  examination  of  the  whole 
evidence  the  following  propositions  can  be  maintained  : 

The  original  sale  by  Isaac  to  the  orator  was  to  subserve  some 
purpose  ofthe  said  Isaac,  and  not  intended  for  the  benefit  of  the 
orator. 

The  quit-claim  back  again  to  Isaac  was  without  any  considera- 
tion, the  orator  having  received  nothing  therefor,  except  the  old 
waggon. 

The  judgment  subsequently  rendered  in  favor  of  Lewis  against 
Isaac,  must  have  been  by  the  consent  of  Isaac.  It  is  impossible  to 
examine  the  evidence  on  this  point  without  coming  to  the  conclu- 
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sion  that  Isaac,  and  probably  Lewii  too,  was  guilty  of  the  most  Cta™^iw» 
barefaced  and  shamefutfraud .  Isaac  takes  his  quit  claim  on  the  28th  18^f_ 
August,  and  on  the  30th  commences  his  ejectment  against  Lew-  utuim 
is.  It  is  hardly  possible  to  suppose  that  this  deed  was  not  left  for  Higb«eet  al 
record  :  but  still  it  is  not  recorded  until  February  1st,  1821,  just 
before  the  judgment.  On  the  6th  of  November,  1 820,  Lewis  per- 
suades the  orator  to  give  him  a  quit-claim,  with  full  knowledge 
that  one  had  before  been  given  to  Isaac.  This  deed  to  Lewis 
was  instandy  recorded,  and  was  a  matter  of  public  notoriety  in 
that  place  ;  and  still  it  does  not  appear  that  Isaac  ever  exchang* 
ed  a  word  with  the  orator  relative  to  the  subject,  never  gave  him 
any  notice  of  the  suit,  nor  cited  him  to  prosecute  ;  and  when  on 
the  trial,  the  deed  to  Lewis  was  produced,  and  when  it  could 
have  been  shown  in  a  moment  that  Lewis  knew  of  the  deed  to 
Isaac,  yet  Isaac  permits  the  judgment  to  remain  without  review 
or  appeal,  gives  no  notice  of  the  fact  to  the  orator,  makes  no  in- 
quiry of  him  as  to  the  circumstances  of  the  deed  to  Lewis,  and 
afterwards  refuses  to  permit  his  name  to  be  used  in  a  petition  for 
a  new  trial.  '  His  conduct  is  wholly  inconsistent  with  fair  dealing, 
and  cannot  be  explained  on  any  other  ground  than  that  of  the 
grossest  fraud. 

We  contend,  therefore,  that  the  claim  of  Isaac  against  the  ora- 
tor, for  any  supposed  covenants  in  the  quit-claim  deed,  is  uncon- 
scionable ;  and  that  he  ought  to  be  perpetually  enjoined  with  all 
cost.  It  is  very  doubtful  whether  there  is  any  covenant  arising 
from  this  deed  which  can  legally  charge  the  orator.  It  is  contend- 
ed there  is  an  implied  covenant :  but  whether  there  is  or  not,  is  not 
material ;  for  it  is  evident  that  this  deed  is  wholly  without  consid- 
eration. 

Lewis  cannot,  in  good  conscience,  retain  any  tide  which  he  may 
have  received  by  the  quit-claim  deed  from  the  orator  ;  but  equity 
will  compel  him  to  release  it,  if  there  is  any  one  Entitled  to  re- 
ceive it.  It  appears  by  the  testimony  of  two  witnesses  that  the 
deed  to  Isaac  was  in  Lewis9  house  at  the  time  he  took  his  quit* 
claim  from  the  orator.  An  attempt  is  made  to  destroy  this  testi- 
mony ;  but  it  is  corrobrated  by  all  the  attending  circumstances.  If 
this  fact  is  made  out,  Lewis  was  guilty  of  the  highest  fraud  in  sup- 
pressing the  deed  to  Isaac,  as  well  as  in  taking  the  quit-chum  from 
the  orator.  There  is  enough  without  this  to  show  that  Lewis 
ought  not  to  retain  this  tide.  It  is  admitted  by  his  answer,  that  at 
the  time  he  took  the  deed  from  the  orator,  he  knew  that  a  previ- 
ous deed  had  been  given  to  Isaac.  This  alone  is  sufficient  to  vi- 
tiate that  title,  and  if  the  Court  are  satisfied  that  Isaac  acted  in 
good  faith  when  he  permitted  the  judgment  to  pass  against  him, 
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CBUMv!'£*'  or  t'wt  ^e  rested  *n  *e  opinion  that  Lewis  had  obtained  his  deed 
|82ft  without  any  knowledge  of  the  previous  deed, they  will  compel  Lew- 
Uham      is  to  release  to  Isaac  all  title  acquired  by  said  deed.     But  if  the 

Higbee'et  ai  Court  think  with  us,  that  Isaac  and  Lewis  were  both  fraudulent, 
they  may  say  potior  est  cnoditio  defendentis  :  but  in  either  case, 
the  orator  must  be  absolved  from  the  claim  of  Isaac.  It  is  stated 
in  the  bill  that  Lewis  agreed  with  the  orator  to  indemnify  him 
against  any  claim  of  Isaac.  This  is  denied  by  the  answer,  and  the 
fact  is  not  otherwise  material  than  as  it  shows  the  means  practised 
by  Lewis  to  obtain  the  deed.  Two  of  his  own  witnesses,  howev- 
er, state  the  fact  directly,  and  not  only  so,  but  state  other  circum- 
stances which  corroborate  the  opinion  that  he  must  have  seen  the 
deed. 

From  all  which,  we  come  to  the  conclusion,  that  though  the  or- 
ator may  have  acted  unadvisedly,  he  has  conducted  in  good  faith 
towards  Isaac  ;  that  Isaac  has  no  equitable  claim  upon  the  orator 
for  any  supposed  covenants  in  the  deed ;  that  Lewis  has  no  right 
to  retain  the  title  against  an  honest  claimant,  and  if  Isaac  had 
been  guilty  of  no  fraud,  this  tide  may  be  decreed  to  him  ;  and  in 
either  case,  that  Isaac  ought  to  be  perpetually  enjoined  from  pros- 
ecuting his  claim  on  the  covenants  ;  and  that  the  orator  recover 
his  cost  and  charges. 

Mr.  Thompson,  for  the  respondents.— At  is  contended,  in  be- 
half of  Isaac  f%6ee,  that  there  is  not  a  material  averment  con- 
tained in  the  bill  against  him,  unless  it  be  the  alleged  combination 
and  fraud  between  Isaac  fy  Lewis.  Whether  this  be  material 
or  not,  it  is  wholly  unsupported  by  proof.  There  is  not  a  fact  or 
circumstance  proved  which  warrants  the  inference  of  a  combina- 
tion for  any  purpose ;  much  less  to  defraud  the  orator.  It  is  ob- 
vious that  Lewis  was  endeavouring  to  gain  a  legal  advantage  over 
Isaac,  and  that  the  orator  joined  him  to  accomplish  the  object, 
and  benefit  himself.  But  there  is  not  a  particle  of  proof  to  con- 
vict Isaac,  even  if  the  declarations  of  Lewis  were  to  be  taken 
against  him.  But  if  the  two  defendants  have  combined,  which 
of  the  present  parties  vmsjirst  in  fault  ?  With  what  grace  can  the 
orator  complain  that  Isaac  has  not  used  the  means  in  his  power  to 
save  him  from  an  injury  which  he  has  voluntarily  and  fraudulent- 
ly brought  upon  himself.  There  are  other  allegations  which  the 
court  may  think  require  comment.  * 

1.  It  is  alleged  that  Isaac  bad  nothing  but  a  pretended  title  to 
the  land  at  the  time  of  his  conveyance  to  the  orator. — The  proof 
is,  taking  all  the  testimony  together,  that  the  land  was  in  dispute 
between  Lsac  and  Lewis,  and  that  both  claimed,  and  no  third 
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person  claimed  title.    The  orator  is. the  last  man  that  ought  toc**T*j»»*w 
%  question  Isaac's  title.     Having  taken  a  deed  with  covenants  of      im. 
warranty  from  him,  and  redeeded  to  him  without  covenants,  and      J^J^ 
the  deed  to  Leuris  having,  as  appears,  alone  prevented  a  recovery  Hirf)^     . 
of  the  land  by  Isaac,  the  title  of  Isaac  is  of  no  consequence. 
Had  the  orator  seen  fit  to  retain  the  land,  and  the  tide  had  failed! 
he  could  have  resorted  to  his  covenants ;  but  having  chosen  to  re- 
deed,  no  defect  in  the  tide  can  excuse  him  from  the  violation  of  bis 
covenants  to  Isaac. 

2.  It  is  alleged  that  the  orator,  being  a  weak  man,  was  induced 
by  the  advice  of  a  magistrate  and  the  importunities  of  Lewis  to  do 
an  act  which  has  resulted  in  an  injury  to  Isaac  ;  and  Isaac  is 
called  upon  to  take  upon  himself  the  misfortunes  of  the  orator, 
because  he  through  weakness  has  listened  to  unwholesome  advice. 
This  will  become  an  equitable  claim  when  the  doctrine  shall  have 
been  established  that  a  foolish  man  may  shift  his  misfortunes  on  to 
his  more  discreet  neighbor.  But  the  evidence  is  that  although 
the  orator,  who  alleges  his  folly  as  the  foundation  of  an  equitable 
claim,  has  acted  unwisely,  he  has  nevertheless  acted  understand" 
ingly,  and  has  been  careful  to  secure  the  rewards  of  his  folly  as 
he  proceeded.  When  he  released  to  Isaac,  be  knew  enough  to 
receive  back  the  consideration,  and  to  demand,  in  addition,  prop- 
erty to  the  amount  of  fifteen  dollars.  When  he  deeded  to  Lewis 
he  was  shrewd  enough  to  secure,  for  ought  that  appears,  the  al- 
leged consideration  in  the  deed,  a  cow,  a  promise  of  part  of  the 
land,  and  an  indemnity — as  he  claims  against  any  injury  that 
might  result  to  him — not  to  Isaac ;  and  he  was  fool  enough  to  de- 
cline deeding  until  these  requisites  were  complied  with.  It 
ought  moreover  to  be  remembered  that  the  orator's  claim  is  pro- 
fessedly an  equitable  claim.  Now,  he  could  not  be  so  ignorant 
of  moral  principles  as  not  to  be  aware,  that  to  deed  the  land  to 
Lewis ,  when  he  had  previously  deeded  to  Isaac,  was,  at  least,  in- 
equitable. 

3.  The  orator  complains  that  he  was  not  called  upon  to  prose- 
cute the  suit  of  Isaac  against  Lewis  to  recover  the  land.  Upon 
this  point  Isaac  contends  that  the  evidence  warrants  the  inference, 
that  the  orator  knew  as  much  about  that  suit  as  he  did,  and  much 
more  of  the  evidence  which  would  have  enabled  him  to  recover. 
Arecovery  was  prevented  by  a  foolish  or  fraudulent  act  ofjhe  orator; 
and  it  is  quite  immaterial  whether  he  might,  or  might  not,  have  pre- 
vented the  consequences  of  that  act  upon  Isaac.  It  is  but  a  poor 
excuse  for  one  who  has  wantonly  done  his  neighbor  an  injury,  that 
he  could,  upon  request,'  have  repaired  it.  The  orator  having 
through  the  hope  of  gain  violated  bis  covenants,  Isaac  bad  a  right 
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CniTmvx*.  to  rely  upon  them,  and  was  not  bound  to  seek  relief  for  the  orator 

18$.      against  the  consequences  of  his  own  misdeeds.     It  is  alleged  also 

iaham      that  Isaac  had  evidence  in  his  power  at  the  trial  to  defeat  the  ope- 

Higbce'et  aL  rat'on  °^  l^e  deed  to  Lewis.  But  if  the  fact  be  so,  it  amounts  to 
nothing,  for  he  was  under  no  legal  or  moral  obligation  whatever  to 
defeat  the  deed.  There  is  no  proof  that  the  deed  to  Isaac  was 
left  for  record,  and  if  there  were,  it  may  be  repeated  that  Isaac 
was  not  bound  to  help  the  orator  out  of  a  difficulty  in  which  he  had 
voluntary  involved  himself. 

4.  It  is  alleged  that  the  orator  has  made  sundry  very  reasona- 
ble propositions  for  settlement,  which  Isaac  has  refused  to  accept. 
The  defendant,  Isaac,  is  not  bound  to  accept  such  propositions, 
however  reasonable  they  may  appear  to  others.  "  He  conceives 
he  is  not  bound  to  accede  to  offers  of  compromise  until  they  shall 
have  become  a  legal  tender ;  and  when  this  new  era  in  chancery 
proceedings  shall  have  arrived,  he  will  rely  upon  the  proposal, 
which  he  himself  has  made,  in  oflset. 

Thus  far  the  argument  has  proceeded  with  more  particular  re- 
ference to  Isaac  Rigbee.  How  does  the  case  stand  with  Lewis  ?  < 
So  far  as  regards  their  liabilities,  and  the  application  of  the  evi- 
dence, they  are  as  distinct  as  if  there  was  a  separate  bill 
against  each.  The  answer  of  the  one  cannot  effect  the  other ; 
neither  can  the  evidence  taken  for  or  against  one  be  used  for  or 
against  the  other.  The  claim  against  Lewis  is  founded  upon  the 
alleged  incompetency  of  the  orator,  and  the  advantage  taken  of 
his  weakness. 

1.  The  evidence  shows  him  to  be  an  illiterate,  but  not  a  weak 
or  incompetent  man.  His  want  of  capacity  is  not  to  be  inferred 
from  his  acts  or  proceedings,  either  with  Lewis  or  Isaac.  He  has 
been  cautious  to  guard  against  injuries  to  himself,  but  altogether 
careless  of  the  rights  and  interests  of  Isaac  Higbee.  If  under  a 
mistake  as  to  the  legal  operation  of  the  deed  upon  himself,  those 
about  him  were  as  much  so.  H<?  could  not  be  deceived  as  to  the 
operation  of  the  deed  upon  Isaac;  for  it  was  obviously  the  ob- 
ject of  all  to  defeat  his  claim. 

2.  But  weakness  of  intellect  alone,  unconnected  with  fraud,  is 
no  cause  of  relief  ( 1  Mad .  Chan.  223J — Newland  on  contracts, 
362  ;  dnd  there  is  no  proof  of  fraud.  The  declarations  of  Lewis 
were  founded  upon  the  misrepresentations  of  the  orator :  and  they 
were  the  same  as  those  of  Mr.  Brown,  who  did  not  intend  to  de- 
ceive. There  was  no  important  fact  concealed.  All  must  have  been 
aware  that  the  deed  to  Isaac  was  not  recorded.  But  if  the  orator 
were  ignorant  of  that  fact,  a  disclosure  would  not  have  prevented 
the  execution  of  the  deed  to  Lewis,  because  the  whole  object  was 
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lb  defeat  Isaac's  claim.    If  any  fraud  was  practised,  it  was  upon  CHirronwa, 
tsaac,  and  both  Lewis  and  the  orator  were  engaged  in  it ;  and       182* 
Neither  can  call  Upon  the  other  to  protect  him  against  the  con-      i7h«[m 
*eqtiences  of  it.      There  is  not  proof  that  Letitohad  neglected  Hkb**#rt  ^ 
to  record  the  deed  to  Isaac,  or  that  il  had  ever  been  left  for  re- 
cord .    A  voluntary  conveyance  will  not  be  set  aside  unless  obtain* 
<ed  by  fraud  or  imposition.     1  Atk.  401^2.-2  Swift.  45^60. 

3.  If  any  valid  agreement  was  made,  there  is  an  adequate  rem* 
ody  at  law.  The  complaint  is,  that  by  reason  of  the  deed  tb 
Lewis,  Isaac  has  prosecuted  the  orator,  and  the  amount  of  his  re- 
covery, and  the  expenses  of  defending  his  suit,  would  be  the  rula 
of  damages.  If  it  be  said,  the  remedy  Would  be  doubtful,  because 
the  contract  of  indemnity  was  not  in  Writing,  the  answer  is,  that 
the  same  contract  would  be  inoperative  in  equity* 

Hutchinson,  Chancellor,  after  stating  the  ease,  delivered  this 
opinion  of  the  Court.— The  demurrer  oi  Lewis  Higbee  to  that  part 
of  this  bill  which  charges  a  promise  to  indemnify  the  orator,  is 
overruled.  There  might  be  a  remedy  at  law,  as  urged  by  hi* 
counsel,  but  ndt  a  complete  remedy.  A  complete  remedy  would  x 
include  an  injunction  upon  the  title.  Further,  this  is  not 
charged  as  a  substantive  ground  of  relief,  but  only  as  a  part  of 
the  inducement  held  out  to  the  orator  to  give  the  deed,  or  con* 
vince  him  there  was  no  danger  to  him  in  doing  sck 

There  is  great  difficulty  in  doing  perfect  equity  in  this  ca*e> 
consistent  with  any  rules  of  chancery  proceedings.  fThat 
the  deed  from  the  orator  to  Lewis  Wgbee  was  obtained  in  fraud 
of  Isaac  Higbee,  and  that  with  the  full  knowledge  of  said  Lewis, 
we  entertain  no  doubt*  Re  confesses,  in  his  answer,  Iris  knowl- 
edge of  the  deed  from  the  orator  to  Isaac,  which  was  defeated  in 
its  operation  by  his  deed  thus  obtained.  Lewis  ought  to  derivfc 
no  benefit  whatever  from  this  deed ;  yet  Isaac  is  the  person  most 
directly  injured  by  it,  and  he  does  not  complain*  but  cboo 
ses  to  take  his  remedy  upon  the  orator*  in  his  suit  at  law*  White 
we  hear  the  complaint  of  the  orator  upon  this  subject)  We,  in  the 
outset,  are  saluted  with  the  rehearsal  of  bis  having  given  this  deed 
which  is  the  source  of  all  his  difficulty,  and  that  when  he  must 
have  known  that  Lewis  wanted  it  to  use  against  Isaac.  Moreo- 
ver, the  bill,  as  against  Lewis,  is  not  very  highly  embellished  with  * 
descriptions  of  the  artifices  of  Lewis  to  deceive  the  orator,  and 
make  him  believe  that  to  be  right,which  was  fraudulent  and  wrong. 
Had  Lewis,  under  a  pretence  of  purchasing  a  different  piece  of 
land,  imposed  upon  the  orator  a  description  in  the  deed,  which 
would  cover  the  land  in  question,  there  would  be  no  difficulty. 
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Cm^JVjDVK'  The  orator  would  appear  the  subject  of  delusion,  and  not  be  sua- 
im      pected  of  intentional  fraud. 
Igbam  Again,  were  Isaac  Eigbte  the  complainant,  and  all  the  facts  as 

Hi*b©«  •ttl.  *kcy  B0W  aPPe8r» we  should  have  no  difficulty  ;  for  the  deed  from 
the  orator  was  ipso  facto  a  fraud  upon  Isaac,  Again,  if  there  were 
clear,  legal  proof,  as  against  Isaac,  that  his  deed  was  lodged  with 
Lewis,  the  town  clerk,  for  record,  and  taken  back,  or  laid  aside, 
with  the  knowledge  of  baac,  to  gire  place  for  Lewis9  deed  upon 
the  record,  that  would  establish  the  whole  claim  of  the  orator. 
It  would  so  establish  the  fraud  of  Isaac  in  perfecting  the  deed  <o 
Lewis,  we  might  well  enough  presume  him  concerting  with  Lewis 
in  its  conception.  But  there  is  no  testimony  against  Isaac  upon 
this  subject.  The  sayings  of  Lewis  are  good  evidence  against  him, 
but  are  no  more  evidence  against  Isaac  than  if  Isaac  were  not 
joined  with  Lewis  in  the  bill.  As  to  him  it  is  mere  hearsay  tes- 
timony, and  wholly  inadmissible.  There  is  no  other  testimony 
of  a  concert  between  them,  which  would  render  this  admissible 
testimony.  Indeed,  it  is  resorted  to  as  evidence  of  the  connivance 
of  the  two,  and,  without  it,  the  testimony  opon  that  point  does  not 
appear  very  strong.  It  would  seem  difficult  to  infer  a  fraudulent 
connivance  from  that  which  a  man  had  a  right  to  do,  though 
it  may  have  weight  with  other  circumstances.  When  the 
orator  requested  to  use  the  name  of  Isaac  in  a  petition  for  a 
new  trial,  his  refusal  might  be  evidence  of  such  connivance,  if  no 
reasonable  motive  were  assigned  for  such  refusal.  But  Isaac, 
whefhe  refused,  assigned  as  a  reason,  that  the  orator  had  joined 
with  Lewis  in  a  successful  fraud  to  deprive  him  of  his  land,  and 
chooses  to  rely  upon  a  supposed  covenant  in  his  quit-claim  deed, 
rather  than  recover  the  land  itself.  He  not  only  had  a  right  to 
say  this,  and  say  it  with  some  plausibility,  but  if  he  was  sure  of  his 
remedy  upon  the  orator  on  his  covenants,  and  thought  bis  land 
poorer  property  than  the  money,  it  would  be  natural  for  him  to 
take  that  course.  So  when  be  found  the  deed  from  the  orator  to 
Lettfs  brought  in  to  defeat  his  title,  if  be  really  believed  that  the 
orator  had  designedly  given  that  deed  to  his  injury,  he  might 
deem  it  useless  to  apply  to  the  orator  for  a  remedy  to  defeat  said 
Lewis9  deed.  And  surely  the  orator  had  no  legal  right  to  be 
vouched  in  by  Isaac  to  defend  against  a  deed  of  which  the  orator  had 
t  better  knowledge  than  Isaac  could  be  supposed  to  have.  Yet 
Isaac  ought  not  to  be  too  uncharitable.  He  ought,  as  a  neighbor, 
to  have  been  willing  to  hope,  at  least,  there  was  some  mistake  in 
the  business,  and  made  that  inquiry  of  the  orator  which  might 
prqbab]y  have  ended  the  difficulty  before  the  action  ofjsaat 
against  Lwis  was  abandoned.    It  would,  also,  have  been  mop 
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congenial  to  moral  feeling  for  Isaac  to  have  permitted  the  orator  C-*?JM* 

to  use  bit  name  in  a  petition  for  a  new  trial.     For,  if  be      ia»! 

had  bis  remedy  against  the  orator,  it  was  hardly  correct  to     lBbam 

punish  bind  wholly ,  and  let  Lewis  go  off  with  tbq)and,  if  the  rem-  m£m  ^ 

edy  against  him  was  plain,  or  could  be  rendered  so  by  the  petition 

for  a  new  trial,  as  the  orator  contends.     Moreover,  while  the  or* 

ator  prays  that  Lewis  may  be  decreed  to  quit  bis  title  to  haa^ 

the  latter  resists  the  bill,  in  toto.    This  he  probably  does  to  pre* 

vent  its  intended  eflect  to  enjoin  Jits  action  of  covenant  broken. 

But,  if  Lewis  should  quit  his  title  to  Isaac,  and  he  should  receive 

the  acquittance,  it  would  not  necessarily  operate  further  than  to 

mitigate  the  damages.    This  assurance  of  Isaac,  that  hit  remedy 

is  good  against  the  orator  in  that  action,  furnishes  the  only  reason 

why  be  did  not  resort  to  the  most  effective  course,wbether  by  petition 

for  a  new  trial,  or  by  a  bill  in  chancery  ,to  get  rid  of  the  deed  to  Lewis. 

But  Isaac  is  not  without  difficulty  in  the  course  he  pursues. 
His  deed  from  the  orator  is  before  the  Court.  It  is  emphatically 
a  quit-claim  deed.  To  the  habendum^  to  his  heirs  and  assigns, 
&c.  are  added  these  words,  "  so  that  neither  I,  the  said  Jthiel 
Isham,  nor  any  other  person  or  persons  in  my  name  or  behalf,  sbaI!,or 
will,  hereafter  claim  or  demand,  any  right  or  title  to  the  premises 
aforesaid,  or  any  part  thereof ;  but  they  and  every  of  them,  shall, 
by  these  presents,  be  forever  barred."  This  is  what  is  called  a 
covenant,  and  that,  upon  which  said  action  is  brought ;  and  the 
breach  assigned,  as  we  understand,  is  the  after-giving  of  the  quit- 
claim deed  to  Lewis.  This  is  no  covenant  at  all  against  future 
conveyances :  it  is  only  a  covenant  that  he  has  never  so  convey- 
ed to  any  person,  as  to  have  that  prior  title  arise,  to  the  preju- 
dice of  the  title  now  conveyed.  The  only  remedy  of  Isaac  Wg- 
bte  would  have  been  an  action  on  the  case  against  the  orator,  or 
against  him  and  Lewis>  for  the  fraud  in  executing  the  deed  to 
Lewis ;  or  a  bill  in  chancery  to  compel  a.  release,  &c.  Proba- 
bly both  of  these  remedies  are  barred  by  the  statute  of  limitations 
during  the  pendency  of  these  suits ;  so  that  Isaac  has  now  no  re- 
lief anywhere,  unless  we  secure  it  to  him  in  this  suit,  which  he 
here  defends. 

Amidst  these  complicated  difficulties,  as  the  parties  are  all  reg- 
ularly before  us,  and  have  presented  the  merits  of  their  claims  in 
extenso,  we  are  inclined  to  dispose  of  things  in  the  way  that  best 
comports  with  those  principles  by  which  we  must  be  governed.  * 
If  we  could  clearly  ascertain  the  fact,  that  the  orator  was  the  dupe 
of  a  deception  palmed  by  Lewis,  we  should  have  no  difficulty. 
And  this  does  appear  in  bis  favour,  that  the  magistrate  who  took 
the  acknowledgment  of  the  deed,  and  in  whom  it  is  not  strange  he 
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Chittehw,  should  place  some  confidence,  advised  that  the  giving  of  the  deed 
1329'.  to  Lewis  could  not  injure  the  orator.  It  also  appears  that  the  or* 
isham  *tor  was  illiterate  ;  could  neither  read  nor  write  ;  and  that  he  was 
HtoM  et  «L  DOt  t'ie  raost  ^g^i0133  man  f°r  business  ;  and  also,  that  he  was 
moat  vehemently  pressed  by  Lewis  on  the  subject.  But  it  does 
not  appear  that  he  was  deceived  by  any  misreading  of  the  deed. 
He  fully  understood  that  he  was  deeding  the  same  land  he  had 
before  deeded  to  Isaac,  and  must  have  perceived  that  Lewis 
wanted  it  to  strengthen  his  tide  against  loose.  He  also  was  warn- 
ed by  his  son  not  to  intermeddle,  through  fear  he  would  get  him- 
self into  difficulty.  He  knew  what  he  was  about  too  well  to  be 
protected  by  this  court,  and  treated  as  wholly  innocent  in  a  matter 
so  necessarily  fraudulent  as  the  giving  of  the  second  deed  of  the 
same  land.  It  was  giving  Lewis,  upon  his  assurances  against  in- 
jury to  the  orator,  the  implements  which  he  afterwards  used  to 
the  injury  of  Isaac.  We  consider  that  Lewis  cannot  equitably 
receive  any  benefit  from  his  deed  ;  that  the  orator  has  conduct- 
ed, at  least,  so  incautiously,  as  to  induce  the  difficulties  for  which 
a  remedy  is  sought,  and  is  entitled  to  recover  no  costs  of  Isaac 
Higbee  ;  that  Isaac  cannot  be  entitled  to  costs  in  his  groundless 
action  at  law,  nor  any  costs  in  this  suit,  of  which  he  will  receive 
the  principal  benefit. 

We,  therefore,  decree  that  the  said  Lewis  Higbee,  his  heirs  and 
assigns,  be  forever  enjoined  against  using  said  deed  from  the  orator 
to  him,  and  against  using  the  said  judgment  he  recovered  against 
Isaac  Higbee,  in  said  action  of  ejectment,  or  the  record  thereof,  as 
evidence  in  any  court  of  law  or  equity,  or  making  any  use  there- 
of for  bis  or  their  benefit  in  any  way  whatever ;  and,  that  the  orator 
tax,  against  said  Lewis,  the  appropriate  cost  of  prosecuting  this 
suit  against  him  the  said  Lewis :  That  said  action  of  covenant  bro- 
ken, in  favor  of  said  Isaac  and  against  the  orator,  be  discontinued 
without  cost  to  either  party,  and  said  Isaac,  bis  heirs  and  assigns 
be  forever  enjoined  against  any  further  prosecution  of  the  same  ; 
but  that  no  cost  be  taxed  by  the  orator  against  Isaac,  or  in  favor  of 
said  Isaac  against  the  orator. 

Griswold  and  Adams,  solicitors  for  orator. 

Thompson,  solicitor  for  respondents. 
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Human  Lowrt  v$.  Got  Catlin,  CES?* 


1839. 


IftheCoartonawrit  of  error  affirm  die  judgment  of  the  court  below,  and  judgment  be 
entered  up  for  merely  the  damages  sustained  by  the  delay  occasioned  by  the  writ 
of  error,  instead  of  the  whole  amount  of  the  judgment  below,  together  with  such 
damages,  the  judgment  will  be  deemed  incorrect,  and  the  Court  will,  on  motion  by 
the  plaintiff,  permit  the  records  of  such  incorrect  judgment  to  be  amended,  on  suf- 
ficient cause  being  shown  by  the  plaintiff,  provided  the  legal  rights  of  the  adverse 
party  are  not  thereby  impaired. 

This  was  a  motion  to  amend  the  record  of  a  judgment  render- 
ed by  this  Court  at  a  former  term.  The  petition  stated,  That  the 
said  Lowry,  by  the  consideration  of  the  county  court,  at  the  Feb- 
ruary term  in  1622,  recovered  a  judgment  against  Catlin  for 
$181,02  damages,  and  $32  81  cost — that  the  defendant  filed  his 
bill  of  exceptions,  and  afterwards  ,at  the  Supreme  Court,  January 
term,  1823,  entered  his  writ  of  error  to  reverse  the  said  judgment, 
which  was  continued  to  the  January  term  of  said  Court,  1824, 
when  the  judgment  of  the  county  court  was  affirmed,  and  judgment 
rendered  bysaid  Supreme  Court ;  and  the  entry  on  the  docket  was, 

Dam.  $23  80 
Cost  7  40 
At  the  March  term  of  the  county  court  in  1824,  Catlin  entered 
his  petition  for  a  new  trial  in  said  cause,  which  was  granted.  At 
the  September  term  in  1824,  a  silent  judgment  was  rendered  for 
Catlin,  and  Lowry  appealed  to  the  Supreme  Court,  January, 
1825,  and  the  cause  was  continued  to  December  term,  1825,  at 
which  term  it  was  ordererfeo  the  county  court  for  trial,  and  was 
entered  there  March  term,  1826,  at  which  term  the  plaintiff  made 
his  motion  to  dismiss  all  the  proceedings  in  the  suit  subsequent  to 
the  January  term  of  the  Supreme  Court  in  1824,  which  motion 
was  granted.  At  the  term  of  this  court  in  December,  1826,  the 
plaintiff  filed  his  motion  to  have  the  records  and  docket  minutes  in 
the  suit,  made  in  the  Supreme  Court,  January  term,  1824,  cor- 
rected, and  judgment  entered  up  as  of  that  term,  for  the  sum  re- 
covered, as  aforesaid,  in  the  county  court,  February,  1822,  togeth- 
er with  the  damages  sustained  by  the  delay  occasioned  by  said 
writ  of  error,  amounting  in  the  whole  to  $204  82 ; 

And  also  for  the  cost  taxed  at  said  February  term, 
1822,  and  the  cost  taxed  in  the  Supreme  Court, 
January  term,  1824,  amounting  to  $40  21  j 

which  motion  was  lost,  and  is  hereby  renewed. 

Paddock,  J.  delivered  the  opinion  of  the  Court. — The  Court 
are  satisfied  that  the  judgment  of  the  Supreme  Court,  January 
term,  1824,  affirming  the  judgment  of  the  county  court,  and  enter- 
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CamrnvDMingup  the  sum  of  $23,80  as  damages,  instead  of  the  judgment 
1889.  '    recovered  in  the  county  court,  was  incorrect. 
Lowry         The  Court  have  no  hesitation  in  saying  that  the  record  ought  to 
cluiia     k°  amended,  if  proper  means  can  be  provided,  whereby  the  latent 
rights  of  Catlin  can  be  saved  ;  and  perhaps  they  cannot  in  any 
better  way,  than  to  permit  the  amendment  under  a  rule,  that  the 
said  Heman  Lowry  consent  thai  the  judgment  of  court,  thus 
made  to  appear  by  the  amended  record,  be  vacated  upon  sufficient 
showing  iff  the  said  Chit/  Catlin,  on  a  rule  which  hereafter  may 
be  granted  for  that  purpose. 
Thompson,  for  plaintiff, 
Adams,  for  defendant. 

rftAm.iirt  Jabez  Newton  vs.  Iba  S.  Higoins. 

January, 

•  AAA 

*"*•        In  an  action  vC&ook  debt  against  two  defendants,  and  one  of  them  dies  after  the  as* 
•  eoonta  are  submitted  to  an  auditor,  he  may  proceed  to  adjust  the  accounts  notwith- 

standing such  death  ;  and  the  death  of  the  party  being  suggested  on  the  record  in 
the  court  where  (he  action  is  pending,  judgment  may  be  rendered  on  the  report. 

Where  a  witness  in  a  book  action  had  become  bail  for  one  of  the  parties,  it  was  held 
not  to  be  a  valid  Objection  to  the  auditor's  report,  that  the  auditor  refused  to  groat  si 
continuance  for  the  purpose  of  enabling  the  party  to  remove  the  interest  of  tha  wifr 
ness,  and  restore  his  competency  by  release  or  otherwise. 

When  the  services  are  such  as  are  usually  charged  on  book  ;  and  when  the  articles 
are  in  themselves  proper  subjects  of  book  charge,  a  special  agreement  as  to  the 
mode  of  payment  will  not  preclude  the  plaintiff  from  the  right  to  charge  them  on  book, 
and  sue  for  them  in  that  form  of  action.  ^ 

This  was  an  action  of  booh  debt  originally  brought  against  th  e 
defendant,  Higgins,  and  one  Twitchett,  as  partners.  After  judg- 
mnnt  to  account  in  the  county  court,  an  auditor  was  appointed  to 
adjust  die  accounts  of  the  parties,  and  he  afterward?  made  the 
following  report : 

"  The  undersigned  auditor  reports,  that  he  duly  notified  the  par- 
ties to  attend  the  auditing  of  their  book  accounts  at  St.  Albany 
on  the  26th  day  of  May,  1828,  at  which  time  and  place  they  ap- 
peared, and,  at  the  request  of  the  defendants,  the  audit  was  acU 
journed  to  the  third  Monday  of  June,  A.  D.  1828  ;  and  again  by 
order  of  the  auditor  to  the  20th  day  of  June,  1828  ;  when  the 
plaintiff  and  Ira  S.  Higgins,  one  of  the  defendants  named  in  the 
rule,  duly  appeared,  and  it  was  suggested  and  proved  to  the  au- 
ditor that  since  the  last  continuance  of  said  audit,  the  other  de- 
fendant named  in  said  rule  had  deceased.  Upon  this  the  said 
Higgins  insisted  that  the  audit  could  not  legally  proceed  between 
the  plaintiff  and  himself  only,  and  that  all  further  proceedings  un- 
der the  rule  should  cease.  But  the  auditor  determined  that  he 
could  lawfully  proceed  between  the  plaintiff  and  Higgins  only ; 
whereupon  they  entered  upon  the  examination  and  trial  of  their 
accounts.    The  plaintiff  exhibited  the  account  hereto  annexed,and 
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proved  the  performance  by  himself  of  twenty  three  and  one  half  Feasklut, 
days  work,  as  a  mill  wright,  at  the  price  charged,  upon  the  em-     "JeS?' 

ployment  and  request  of  Biggins,  acting  for  himself  and  Twitch 

d,  then  in  partnership.  It  was  also  proved,  that  during  this  time  Ne^°n 
George  JVewton,  a  son  of  the  plaintiff,  and  more  than  twenty-one  Hi^in*. 
years  old,  worked  with  the  plaintiff  eight  and  one  half  days,  at  one 
dollar  and  fifty  cents  per  day ;  which  work  constitutes  the  two  last 
items  of  the  account.  These  two  items,  amounting  to  twelve 
dollars  and  seventy-five  cents,  the  auditor  has  disallowed  in  this 
action,  because  it  appeared  to  him  they  constituted  a  demand  in 
favour  of  the  said  George  Newton,  and  not  of  the  plaintiff. 

The  defence  relied  on  was,  that  previous  to  the  commence- 
ment  of  the  plaintiff's  work,  it  was  agreed  between  him  and  Big- 
gins, that  payment  should  be  made  in  neat  catde,  on  the  first  day 
of  October,  1827,  delivered  at  Swanton  Falls,  where  Twitchd 
lived  :  whereas,  the  plaiotifl  contended,  that  though  he  was  to  re- 
ceive cattle  on  the  first  day  of  October,  they  were  to  be  delivered 
at  St.  Albans  village,  and  not  elsewhere.  As  a  witness  to  prove 
this  agreement,  the  defendant  offered  Isaac  Warner,  jr.  who  was 
objected  to  because  he  was  bail  for  the  appeal  oi  this  suit ;  and  he 
was  rejected.  The  defendant  then  moved  for  a  continuance  till 
term-time  of  the  court,  to  the  end  that  the  bail  might  be  changed, 
and  filed  the  affidavit  o(  Biggins*  But  it  appearing  that  Warner 
became  bail  with  the  full  knowledge  of  Biggins,  the  auditor  refus- 
ed the  continuance.  The  defendant  produced  evidence  tending  to 
prove  the  agreement  aforesaid,and  the  plaintiff  introduced  evidence 
to  disprove  it,  or  rather  to  prove  that  the  cattle  were  to  be  delivered 
at  St.  Albans  and  not  at  Swanton.  And  the  defendant  also  prov- 
ed, that  on  the  1st  day  of  October,  1827,  at  Swanton  Falls, 
Twitchd  turned  out  sufficient  saleable,  neat  cattle,  at  a  fair  apprai- 
sal, for  more  than  enough  to  pay  this  demand  ;  intending  thereby 
to  pay  and  satisfy  the  plaintiff's  account.  The  plaintiff  was  not 
present  at  the  turning  out  of  the  cattle  at  Swanton. 

Upon  the  whole  evidence  in  relation  to  the  agreement,  the  au- 
ditor considers  it  not  proved  that  the  plaintiff  agreed  to  receive 
the  cattle  delivered  at  Swanton.  The  auditor  ,therefore,finds  for  the 
plaintiff  to  recover  the  amount  charged  for  his  own  labour,  with 
the  interest  after  the  1st  day  of  October,  A.  D.  1827,  after  de- 
ducting a  payment  made  in  shingles  in  September,  A.  D.  1827, 
which  leaves  the  sum  of  thirty-two  dollars  and  ninety-eight  cents 
due  from  the  defendant  to  plaintiff  to  balance  book  accounts 
between  them." 

The  defendant  objected  to  the  acceptance  of  the  report,  and 
assigned  the  following  reasons :  1.  The  acuon  was  commenced 
against  Biggins  fy  Twitchd,  and  the  auditor  was  empowered  to 
adjust  the  accounts  of  Uiggins  fy  Twitchd  and  the  plaintiff  t 
whereas  said  Twitehel  was  dead  before  the  trial  of  the  causew 
2.  The  auditor  refused  the  reasonable  request  of  said  Biggins 
for  a  continuance  of  the  cause,  as  will  appear  by  the  report  and 
affidavit  of  Biggins  thereto  annexed.    3.  It  appears  by  said 
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T*Mu*t  report,  that  the  plaintiff's  claim,  if  any,  is  founded  on  a  special 
1833. '    contract,  not  the  proper  subject  of  book  charge. 

The  county  court  accepted'  the  report  of  the  auditor,  and  the 
case  was  reserved  for  the  opinion  of  this  Court* 


Newton 

vs. 
Higghu. 


After  argument, 

Prentiss,  J.  delivered  the  opinion  of  the  Court.-5- At  common 
law,  in  all  actions,  where  there  are  two  or  more  plaintiffs  or  de- 
.  fendants,  the  death  of  one  of  them,  pending  the  action,  or  before 
final  judgment,  is  an  abatement  of  the  action.  But  it  is  provided 
by  statute,  that  if  there  be  two  or  more  plaintiffs  or  defendants, 
and  one  or  more  of  them  die,  if  the  cause  of  action  survives,  the 
writ  or  suit  shall  not  be  thereby  abated ;  but  such  death  being  sug- 
gested on  the  record,  the  same  shall  proceed  at  the  suit  of  the 
surviving  plaintiff  or  plaintiffs,  against  the  surviving  defendant 
or  defendants.  (  Com.  Stat.  p.  345, 8.61.)  As  the  cause  of  ac- 
tion in  this  case  survived,  the  auditor  did  right  in  proceed- 
ing to  adjust  the  accounts,  notwithstanding  the  death  of  one 
of  the  defendants ;  and  as  the  death  was  suggested  on  the 
record  in  the  court  below,  pursuant  to  the  statute,  judgment  was 
properly  rendered  on  the  report  against  the  surviving  defendant* 
It  is  very  clear  that  a  witness  not  originally  interested,  cannot,  by 
his  own  act,  deprive  a  party  of  the  benefit  of  his  testimony.  If 
he  becomes  interested  by  his  own  act,  without  the  interference 
or  consent  of  the  party,  such  subsequent  interest  will  not  render 
him  incompetent.  But  if  his  interest  is  cast  upon  him  by  opera- 
tion of  law,  and  especially  by  the  act  of  the  party  who  requires 
his  testimony,  he  is  incompetent.  The  witness  offered  by  the 
defendant,  on  the  hearing  before  the  auditor,  had  become  bail  in 
the  suit  for  the  defendant,  with  his  knowledge  and  consent,  and 
was,  therefore,  incompetent,  and  properly  rejected.  As  to  the 
refusal  of  the  auditor  to  grant  the  continuance  requested,  it  is  cer- 
tainly not  usual,  after  a  witness  is  rejected,  to  allow  a  continuance 
for  the  purpose  of  enabling  the  party  to  remove  the  interest  of  the 
witness,  and  restore  his  competency,  by  a  release  or  otherwise. 
%*  If  the  defendant  wished  to  avail  himself  of  the  testimony  of  the 
***>  witness,  he  should  not  have  procured  him  to  become  bail  in  the 
suit.  At  any  rate,  he  should  have  applied  in  proper  season  to  the 
court  below,  to  accept  other  bail  and  discharge  the  witness.  But 
the  continuance  was  a  matter  resting  in  the  discretion  of  the  audi- 
tor. We  do  not  mean,  however,  to  say,  that  the  court  below,  if 
the  interest  of  the  witness  had  been  removed,  and  it  had  been 
made  to  appear  that  manifest  injustice  had  been  done,  and  that 
his  testimony  would  be  decisive  of  the  case,  might  not  in  their  dis- 
cretion, on  adequate  terms,  have  recommitted  the  case  to  the  au- 


OF  THE  STATE  OF  VERMONT.  *g 

t&w  for  a  further  hearing.     Bat  the  report  taring  been  tecept-  *%£%; 
ed  and  judgment  rendered  upon  it  in  the  court  below,  the  defend-       Mae. 
ant  is  concluded;  andthe  refusal  ofa  continuance  by  the  auditor  is  not     rwtoa 
a  matter  of  error  to  be  corrected  on  a  removal  of  the  cause  here.       h^m, 

The  plaintiff's  account  consisted  of  charges  for  work  and  ser- 
vices performed  by  him  for  the  defendant  and  his  deceased  part* 
ner,  for  which  they  agreed  to  make  payment  in  cattle.  The  ser- 
vices were  such  as  are  usually  charged  on  book  ;  and  where  the 
articles  are  in  themselves  proper  subjects  of  book  charge,  a  spe- 
cial agreement  as  to  the  mode  of  payment  will  not  preclude  the 
plaintiff  from  the  right  to  charge  them  on  book,  and  sue  for  them 
!n  this  form  of  action.— (Fay  et  aLvs.  Green,  2  Aik.  386.J 

Judgment  affirmed. 

Snkiih,  for  plaintiff. 

Sheldon  and  SmaUef*ndAdawi*,for  defendant. 


CoKiKLiua  Wood,  adm'r  of  Nathanibl  Stbarvs,  appellee,  *#.  F*AVKr.nr, 
Lbmusl  Barney,  appellant.  'w»7f 

Auditor*  are  the  proper  judge*  of  the  weight  of  testimony  heard  by  them,  tad  tbsir 
opinion  upon  it  cannot  be  made  the  ground  of  an  exception  to  their  report 

Where  there  are  mutual)  current,  and  unsettled  dealing!  and  accounts  between  par* 
dee,  if  any  of  the  items  are  within  six  years,  the  whole  account*  are  taken  out  of 
the  statute  of  limitations* 

Where  the  account  of  one  of  the  parties  to  an  action  of  book  rie&r  consisted  m  part  of 
various  charges  for  liquors  sold  by  him,  as  an  inn*keeper,  by  small  measure,  and  tt)© 
auditors  allowed  the  whole  amount  of  such  charges  by  setting  off,  or  applying  in 
payment  thereof,  so  much  of  the  adverse  party's  account  as  was  sufficient  to  bal- 
ance them,  the  adjudication  was  held  to  be  erroneous,  and  the  report  was  set  aside 
—the  statute  prohibiting  a  recovery  of  a  greater  sum  than  one  dollar  and  fifty  cents 
for  liquors  sold  by  small  measure* 

This  was  an  appeal  from  an  allowance  of  commissioners  in  fa-* 
Tor  of  the  estate  o(  Nathaniel  Stearns*  Tbe  administrator  hav- 
ing filed  a  declaration  on  book  account  against  the  appellant,  au- 
ditors were  appointed  to  adjust  the  accounts  of  the  parties,  and  % 
report  was  afterwards  made  thereon  to  the  county  court,  in^ 
which  they  reported  a  balance  due  to  the  estate  of  Stearns  of 
two  hundred  and  eight  dollars  and  eighty-three  cents. 

It  appeared  by  the  report,  That  the  appellant  contended  before 
tbe  auditors,  that  all  charges  made  by  either  party  more  than  six. 
years  before  the  sitting  of  tbe  commissioners,  were  barred  by  the 
statute  of  limitations,  inasmuch  as  said  accounts  were  not  such  as 
concern  the  trade  of  merchandize  between  merchant  and  mer- 
chant, their  factors  or  servants.  But  the*  auditors  decided  that 
the  accounts  of  the  parties  were  not  barred  by  the  statute  of  Mini* 
tations,  inasmuch  as  they  were  one  continued  account,  there  not 
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taas.      the  last  charge. 
Wood,  tdm'ft     I*  a'so  appeared  from  the  report,  That  the  appellant  attempted 
bJJ^.     to  discredit  the  intestate's  books,  and  introduced  sundry  witnesses 
for  that  purpose  before  the  auditors.    The  testimony  on  ibis  sub* 
ject  was  particularly  reported  by  the  auditors,  on  which  they  de- 
cided that  the  books  were  not  discredited  by  the  evidence. 

It  further  appeared,  that  the  appellant  contended  that  all  charges 
on  the  books  of  said  Steams,  for  services  done,  payments  made, 
and  property  delivered  to  and  for  third  persons,  ought  not  to  be 
allowed  without  other  evidence  than  the  books,  inasmuch  as  these 
furnished  no  evidence  of  any  direction  from  the  appellant;  and 
that  the  auditors  disallowed  all  such  charges. 

It  further  appeared  from  the  report,  that  a  considerable  part  of 
the  intestate's  account  was  for  liquor  sold  and  delivered  by  him 
as  an  inn-keeper,  at  different  times,  by  small  measure,  and  that 
the  auditors  applied,  or  set  off,  in  payment  of  such  charges,  so 
much  of  the  appellant's  account  as  would  balance  them  ;  not* 
withstanding  the  statute  prohibits  a  recovery  of  more  than  one  dol- 
lar and  fifty  cents  for  liquors  sold  by  small  measure. 

The  defendant  took  exceptions  to  the  auditors'  report,  which  be- 
ing overruled  by  the  court  below,  be  removed  the  cause  to  this 
Court  for  a  final  decision.  4 t 

Argument  for  the  defendant,  against  the  report. — The  defend- 
ant contends,  1.  That  the  statute  of  limitations  attaches  to  all  the 
plaintiffs  account  of  more  than  six  years  standing,  inasmuch  as 
the  delivery  of  each  article  gives  to  the  party  delivering  it  an  im- 
mediate right  of  action,  and  the  statute,  of  course,  attaches  the 
moment  the  right  of  action  accrues. — Statute,  290,  sec.  7. 

This  case  comes  most  clearly  within  the  benefits  intended  by 
die  statute  of  limitations,  and  the  statute  should  be  so  construed 
as  to  extend  to  the  case,  inasmuch  as  running  accounts  of  long 
standing  are  the  most  difficult  of  settlement,  and  the  greatest  in- 
justice is  often  done  in  adjusting  them. 

The  statute  has  made  certain  exceptions ;  but  this  case  is  not 
within  those  exceptions.  It  is,  therefore,  evident  the  legislature 
intended  to  provide  for  this  case  in  the  general  provisions  of  the 
act. 

2.  Though  the  auditors  4re  only  to  find  and  report  the  facts, 
yet  where  they  have  reported  the  evidence,  the  court  can  look  at 
the  testimony  and  inquire  upon  what  evidence  the  auditors  have 
founded  their  opinions.  Inasmuch  as  there  is  no  testimony  but 
what  went  to  impeach  the  books  of  the  intestate*  the  auditors  must 
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hive  mistaken,  tod  made  a  report  clearly  agate*  evidences.    The  t****ua* 
court,  therefore!  will  not  consider  the  report  of  auditors  of  more      1829. ' 
force  than  the  verdict  of  a  jury,  which  will  be  set  aside  when  clear-  Woodf  adm^ 
ly  against  evidence ;  and  it  is  contended  that  the  court  ought  to      bJ^  -* 
consider  the  report  of  auditors  in  the  same  light  as  the  verdict  of 
•  jury. 

Had  there  been  in  this  case  contradictory  evidence,  the  auditors 
might  have  decided  on  the  weight  of  testimony,  and  the  court 
could  not  have  corrected  them.  But  all  the  evidence  in  the  case 
went  to  impeach  the  books,  and  the  auditors,  therefore,  had  nothing 
to  weigh. 

3.  The  auditors  ought  not  to  have  allowed  to  the  plaintiff  any 
more  than  one  dollar  and  fifty  cents  for  liquors  charged  in  his  ac- 
count exhibited  against  the  defendant.  Statute,  p.  135  They 
ought  not  to  have  ofiset  the  amount  of  the  defendant's  account 
against  the  liquors  charged  in  the  plaintiff's  account,  and  allowed 
one  dollar  and  fifty  cents  for  liquors  sold  and  delivered  over  and 
above  such  offset,  in  as  much  as  this  enabled  the  intestate  to  re- 
cover more  than  he  was  by  law  allowed  for  liquors  sold.  Had 
the  amount  of  the  defendant's  claim  been  credited  on  the  books 
of  the  plaintiff,  the  auditors  could  not  have  ofiset  such  credit 
against  the  liquors  charged  by  the  plaintiff,  unless  the  plaintiff  had 
proved  that  the  articles  credited  had  been  delivered  expressly  to 
apply  towards  such  charges  ;  much  less  could  the  account  exhib- 
ited by  the  defendant  be  so  ofiset  in  the  absence  of  said  proof,  and 
when  the  same  had  not  been  credited. 

Argument  for  the  plaintiff,  centra. — In  support  of  the  report  of 
the  auditors,  it  is  contended  by  the  plaintiff, 

1.  That  no  part  of  the  plaintiff's  account  is  barred  by  the  stat- 
ute of  limitations,  inasmuch  as  there  was  not  six  years  between 
any  charges  on  the  plaintiff's  book,  nor  from  the  date  of  the  last 
charge  to  the  time  of  the  sitting  of  the  commissioners. — Bed.  on 
Zrtm.jp.  71,76. 

2.  It  is  contended  by  the  plaintiff,  that  the  question  as  to  the 
impeachment  of  the  books  of  the  deceased,  was  a  matter  of  fact 
for  the  auditors  to  decide  on  the  testimony  before  tbem,  and  the 
court  will  not  weigh  the  evidence  to  see  if  the  auditors  did  decide 
as  the  court  would  upon  the  evidence. 

3.  It  is  contended  that  the  auditors  decided  right  in  allowing  the 
whole  amount  of  the  plaintiff's  claim  for  liquors  sold  by  small 
measure,*  because  the  statute,  restricting  the  recovery  for  liquors 
sold  by  small  measure,  applies  exclusively  to  inn-holders  and 
tavern-keepers  ;  and  it  does  not  appear  from  the  report  of  the  au- 
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**£££*  dftors  that  die  intestate  Was  en  inn-bolder  or  tavern-keeper;  and 
Mfc*  because,ifitbas  been  made  to  appear  to  tbe  auditors  that  the  intestate 
Wood,  adm'r.  wit  an  inn-holder  or  tavern-keeper,  still  it  b  to  be  inferred  from  the 
toZZey,  report  of  tbe  auditor*,  that  they  found  the  fact,  that  the  whole  of 
the  articles  charged  in  the  defendant's  account,  were  reoeiv ed  by 
tbe  intestate  in  payment  of  the  account  which  was  for  liquors 
sold  by  small  measure*  But  if  there  was  no  evidence  before  the 
auditors  to  prove  that  the  articles  charged  in  tbe  defendant's  ac- 
count were  received  in  payment  for  liquors  sold  by  small  meas- 
ure, still  it  is  contended  that  the  auditors  did  right  in  making  tbe 
application  of  the  defendant's  account  on  that  part  of  the  plaintiff's 
account  which  was  for  liquors  sold  by  small  measure,  inasmuch 
as  that  part  of  the  intestate's  account  was  just  and  equitable,  and 
that  the  statute  only  provides  that  no  action  on  book,  or  other  ver- 
bal contract,  shall  be  sustained  to  recover  for  liquor  sold  by  smaD 
measure,  for  a  greater  sum  than  one  dollar  and  fifty  cents,  by  an 
inn-bolder,  be. — Stat.  135. 

The  opinion  of  tbe  Court  was  delivered  by 

PftKNTiss,  J. — Tbe  report  of  the  auditors  contains  a  statement 
of  tbe  testimony,  given  on  the  one  hand  to  impeach,  and  on  tbe 
other  to  support,  the  credit  of  the  intestate's  book ;  but  as  the  au- 
ditors were  the  proper  judges  of  the  weight  of  this,  as  of  all  the 
other  testimony  heard  by  them,  their  opinion  upon  it  cannot  be 
made  tbe  ground  of  an  exception  to  their  report.  It  is  the  prov- 
ince of  auditors  to  find,  and  their  duty  in  all  cases,  if  requested,  to 
report,  the  facts  proved  by  the  evidence  laid  before  them ;  and  it  is 
not  tbe  practice  of  the  Court,  in  reviewing  their  proceedings,  to  re- 
judge  the  case  upon  the  testimony,  but  merely  to  correct  such  mis- 
takes in  law,  as  may  have  been  committed  in  the  admission  or  re- 
jection of  evidence,  or  as  shall  appear  from  the  accounts  and  facta 
reported  by  them. 

It  appears  that  the  accounts  between  tbe  intestate  and  the  appel- 
lant, embraced  mutual  dealings  and  mutual  credits,  continued 
down,  without  any  long  intervention  of  time  between  tbe  respect- 
ive items,  to  a  period  within  six  years.  The  clause  in  tbe  statute 
of  limitations  of  this  state,  concerning  accounts,  is  almost  a  literal 
transcript  of  the  provision  on  tbe  same  subject  in  the  English  stat- 
ute of  21  Joe.  1 ;  and  it  is  proper  to  hold,  as  was  undoubtedly 
intended,  that  the  former  is  to  receive  tbe  same  construction,  and 
be  subject  to  the  same  principles,  which  had  been  adopted  in  re- 
lation to  the  latter.  It  was  settled  by  adjudged  cases  before  tbe 
enactment  of  tbe  law  of  this  state,  and  the  doctrine  has  been  eon* 
finned  by  subsequent  decisions,  that  where  there  ere  mutual,  our- 
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T^t,awluM«U^detMnpandtccou^8belwe«fl  ptttie^  if  any  *jJJ££J* 
of  the  items  are  within  six  yeata,  the  whole  accounts  are  taken      i«*.  ' 
out  of  the  statute.— 2  Sattnd.  127,  fi.  6,  Cotes  vs.  Bamt.—  wood.tdm'r. 
BM.  A".  P.H9.— Craneh  vs.  JRr*man,Pe«***  *».,  164.— Cat-     j£*m 
ling  vs.  Skoulding,  6  T.R.I  89.— The  same  principle  has  beeb 
adopted  in  this  country. — Cogswell  vs.  BoUivtr^  Mas*.  217.— 
Davis  vs.  Smith,  4  Qteahleaf's  Rep.  337. — Costtr  vs.  JKw  toy, 
5  /oAn.  Ch.  Rep.  522.-Wtfurray  vs.  Cotter*  20  JbAnt.  A.  576. 
—These  authorities  are  quite  sufficient  to  shew,  that  the  excep- 
tion to  the  report,  founded  upon  the  statute  of  limitations,  was  pro- 
perly overruled  by  the  court  below. 

The  intestate's  account  consisted,  in  part,  of  various  charges,  to 
*  considerable  amount,  for  liquors  sold  by  him,  as  an  io-keeper, 
by  small  measure ;  and  the  auditors,  notwithstanding  the  appel- 
lant's objection,  allowed  the  whole  amount  of  the  charges  for  li- 
quors, by  setting  off,  or  applying  in  payment,  so  much  of  the  ap- 
pellant's^account,  as  was  sufficient  to  balance  them.  The  statute 
(comp.  stat.  p.  135,  s.  3  J  declares,  "  that  no  action  on  book,  or 
verbal  contract,  shall  be  sustained,  in  any  court  in  this  state,  for  the 
recovery  of  a  greater  sum  than  one  dollar  and  fifty  cent*,for  liquors 
sold  and  delivered  by  small  measure,  by  any  inn-hold  or  tavern-* 
keeper,  within  this  state."  This  act,  zsLord  Kenyon  observed,  in 
Jackson  vs.  AthiU$  Peaks' s  ecu.,  165,  of  the  act  of  24  Geo.  II. 
was  made  for  the  purpose  of  preventing  the  pernicious  effects  of 
dram-drinking,  which  had  been  found  extremely  injurious  to  the 
lower  classes  of  society.  It  is  certainly  a  very  beneficial  law,  and 
to  prevent  the  mischiefs  intended  to  be  remedied  by  it,  it  should 
be  rigidly  applied  and  enforced  in  every  case  coming  within  it.  It 
is  very  clear  that  no  recovery  could  be  had,  in  a  direct  way,  for 
that  portion  of  the  intestate's  account,  which  consisted  of  charges 
for  liquors  sold, exceeding  the  sum  of  $1  50,because  such  recovery 
is  expressly  prohibited  by  the  act j  and  it  is  not  stated  or  pretend- 
ed, that  there  was  any  evidence  before  the  auditors,  that  the  ar- 
ticles in  the  appellant's  account  were,  at  the  time  of  delivery,  or 
indeed  at  any  subsequent  time,  applied,  or  agreed  to  be  applied, 
in  payment  of  the  charges  for  liquors  in  the  intestate's  account. 
But  it  is  insisted,  that  the  articles  in  the  appellant's  account  may 
be  considered  as  having  been  delivered  m  payment  generally  of 
the  intestate's  account,  and  that  the  representative  of  the  intes- 
tate had  a  right  to  have  them  applied  in  payment  of  any  part  of 
the  account  he  chose.  It  was  said  by  Abbott,  Ch.  J.  in  the  case 
of  Wright  vs.  Laing,  3  Bam.  Sf  Cres.,  185,  that  where  a  person 
has  two  demands,  one  recognized  by  law,  the  other  arising  on  & 
matter  forbidden  by  law,  and  the  debtor  makes  a  payment  which 
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FRAirm*»  js  not  specifically  appropriated  by  either  party  at  the  time  of  the 
lm '    paymenti  the  law  will  afterwards  appropriate  it  to  the  demand 
Woodf*dm»r,  which  it  acknowledges,  and  not  to  the  demand  which  it  prohibits. 
2^      As  the  articles  delivered  by  the  appellant  were  charged  generally 
in  accoant,and  no  specific  application  had  been  made  of  them  by  the 
parties,  they  remained,  with  the  rest  of  the  accounts,  to  be  adjusted 
and  settled  as  the  law  required.  To  apply  the  articles  in  the  appel- 
lant's account  in  offset  to,or  extinguishment  of,  the  charges  for  liquors 
in  the  intestate's  account,as  was  done  by  the  auditors, would  be  in  e£> 
fect,to  allow  the  representative  of  the  intestate  tojrecover  theVimount 
of  the  account  for  liquors.    This  would  be  a  palpable  evasion,  if 
not  a  direct  violation  of  the  statute  ;   and  we  are  very  clear  that 
the  exception  taken  to  the  report  on  this  ground,  ought  to  have 
been  sustained. 

Judgment  reversed. 
Fisk  and  Smith,  for  appellee. 
Brown,  for  appellant. 

Ij££S£t  Michael  Baknet  w.  Stephen  S.  Brown. 

The  vendee  having  purchased  a  number  of  sheep  which  were  in  the  possession  and 
keeping  of  B,  requested  B,  to  whom  he  gave  notice  of  the  purchase,  to  act  for  him 
in  selecting  the  sheep,  and  to  take  a  delivery  of,  and  keep,  them  for  htm ;  to  which  B 
assented ;  and  a  short  time  afterwards  a  selection  was  made  under  the  purchase* 
and  the  sheep  delivered  by  the  vendor  to  B,  who  marked  them  with  the  initials  of 
file  vendee's  name,  and  kept  them  for  him  in  the  same  situation  as  before,  until  they 
were  attached  by  a  creditor  of  the  vendor.  It  was  held  that  such  sale  and  delivery 
of  possession  was  sufficient,  and  the  attaching  creditor  was  held  to  be  liable  to  the 
vendee  in  an  action  of  trespass. 

This  was  an  action  of  trespass  originally  brought  before  a  jus- 
tice of  the  peace,  and  came  into  the  county  court  by  appeal,  where 
a  statement  of  facts  was  agreed  on  by  the  parties  ;  from  which  it 
appeared,  That  in  the  spring  of  1827,  one  James  Pindergrats  of 
Highgate  agreed  with  one  Roger  Barney  of  said  Htghgate  to 
keep  twenty  two  sheep  for  him,  at  a  price  agreed  upon  between 
them ;  and  the  sheep  were  accordingly  put  upon  the  farm  of  the 
said  Roger9  and  run  there  with  his  sheep  in  the  same  pasture 
until  some  time  in  June  of  the  same  year,  when  the  plaintiff  pur- 
chased eleven  of  said  pbeepof  Pindergrass,  and  paid  him  a  valu- 
able consideration  therefor.  This  bargain  was  made  at  the  bouse 
of  Pindergrass,  and  not  on  the  placejwhere  said  sheep  were  kept 
The  plaintiff  afterwards  saw  the  said  Roger,  and  told  him  of  the 
bargain,  and  what  kind  of  sheep  he  was  to  have,  and  requested 
the  said  Roger,  when  Pindergrass  called  for  that  purpose,  to  se- 
lect out  the  sheep  and  keep  them  for  the  plaintiff;  for  which 
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keeping,  die  plaintiff  told  the  said  Roger,  be  would  be  accountable*  r£j^u*' 
The  plaintiff  at  that  time,  and  for  a  long  time  after,  resided  in  1829.  * 
Colchester,  in  the  county  of  Chittenden,  whither  he  went  itnme*  ~£arae7  ■ 
diately  after  the  purchase,  and  the  agreement  with  the  said  Ro-  B™' 
ger.  Pindergrass,  a  few  days  after  the  sale,  called  on  the  said 
Roger,  and  they  together  selected  the  eleven  sheep,  which  were 
turned  out  to  the  plaintiff,  and  M .  B.  was  marked  on  them  with 
red  chalk,  which  was  washed  out  in  a  day  or  two  after  by  the 
rain,  so  that  no  mark  was  visible.  Ail  of  said  sheep,  both  those 
sold  to  the  plaintiff,  and  those  still  owned  by  Pindergrass,  ran  in 
the  same  pasture  where  they  had  been  kept  before,  with  a  num- 
ber of  sheep  owned  by  the  said  Roger,  and  exactly  as  they  bad 
beep  kept  by  him  before  the  contract  for  the  sale.  Pindergrass, 
during  the  summer  and  fall,  took  from  the  same  flock  a  number 
of  sh$ep  to  kill,  but  he  killed  none  of  the  eleven  sheep.  On  the 
17th  day  of  October,  1827,  the  defendant,  to  whom  Pindergrasw 
was  indebted,  took  out  a  writ  of  attachment  and  duly  attached 
seven  sheep  as  his  property,  four  of  which  were  the  same  sbeep 
which  were  transferred  to  the  plaintiff  by  Pindergrass,  which 
were  found  by  the  defendant  in  the  pasture  of  the  said  Roger, 
where  they  were  kept  during  the  previous  summer,  and  were  ta- 
ken away  by  the  defendant,  and  afterwards  sold  on  an  execution 
issued  on  the  judgment  recovered  in  said  suit. 

On  this  statement  of  facts  the  county  court  rendered  judgment 
for  the  plaintiff,  and  the  defendant  reserved  the  case  for  the  opin- 
ion of  the  Supreme  Court. 

Argument/or  the  defendant. — The  law  requires  a  visible  change 
of  possession.  A  constructive  change  alone  is  not  sufficient,  inas- 
much as  it  furnishes  no  evidence  to  creditors  or  subsequent  pur- 
chasers of  a  change  of  property. — 1  Aik.  R.  Ill,  Durkee  vs. 
Mahony. — Id.  162,  Mottvs.  MP  Neil. — The  property  remained 
in  the  same  situation  as  before  the  sale.  The  sheep  sold,  and 
the  sheep  still  owned  by  Pindergrass,  run  together  without  any 
visible  marks  to  distinguish  them.  If  the  plaintiff  would  leave  his 
property  so  situated,  that  a  creditor  attempting  to  attach  the  prop- 
erty of  Pindergrass  might  be  a  trespasser  by  mistake,  the  plain- 
tiff ought  not  to  recover,  as  the  trespass  was  from  his  own  neglect. 

Argument  for  the  plaintiff. — The  case  shows  the  sale  to  have 
been  a  fair,  bona  fide  transaction ;  a  good  c6nsideratk>n|MitcZ;  and 
not  a  single  circumstance  to  fix  upon  the  defendant  even  the  suspi- 
cion of  a  fraud  in  fact.  If,  therefore,  the  defendant  can  hold  the 
sheep  as  the  property  of  Pindergrass,  it  must  be  by  the  operation 
of  some  inflexible  rule  of  law  which  the  Court  are  bound  to  en- 
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**£**"*,  force.  In  contradiction  to  the  factsi  and  in  disregard  of  the  equity 
1829. '  of  the  case :  in  other  words,  from  the  fact  that  the  sheep  were 
Barner     permitted  to  remain  in  the  keeping  of  the  agister,  Roger  Barney  9 

Brown.     ^er  ***  9a^9  ^e  ^ourt  mu8t  presume  a  fraud  in  law* 

1.  The  plaintiff  contends,  that  where  the  property  is  not  in  the 
actual  possession  of  the  vendor  at  the  time  of  sale,  the  sale  di- 
rest* him  of  the  right  of  possession,and  transfers  it  to  the  vendee. 
—1  Chit.  PI.  p.  3,  and  the  cases  there  cited.^S  T.  R.—2 
Saun.  47,  k.—B.  JV.  P.  86.-3  P.  W.  186.— 3  B.  fyP.  682. 
Thus,  after  consignment,  and  before  delivery  to  the  consignee,  the 
property  of  die  goods  is  vested  in  the  consignee,  and,  coupled 
with  z  right  of  possession,enables  him  to  maintain  trover  against  a 
wrong  doer  for  a  conversion. — 1  Chit.  151 ,  and  casee  there  cited* 
—But  in  this  case,  there  was  something  more  than  a  constructive 
possession.  For  the  sheep  were  turned  out  to  plaintiff's  agent  as 
his  property,  designated  and  marked  as  such,  their  keeping  paid 
for  thereafter  by  the  plaintiff;  and  the  case  shows  that  Pinder~ 
grass  abstained  from  those  acts  of  ownership  which  he  used  to- 
wards bis  other  sheep  in  the  same  situation. 

2.  The  plaintiff  contends,  that  this  case  does  Hot  come  with- 
in the  cases  which  decide  that  possession  must  accompany  and  fol- 
low die  sale  in  order  to  protect  the  goods  sold  from  creditors. 
These  cases  establish  an  exception  to  the  general  rule 
of  law  on  the  subject  of  sales,  which  requires  no  formal,  actu- 
al delivery  and  subsequent  possession  of  the  vendee  in  order  to 
constitute  a  valid  sale. — 1  Swift's  Dig.  380. — Now  the  exten- 
sion of  the  exception  to  salutary,  general  principles  of  law,  is  not 
to  be  encouraged  ;  and  the  party  who  would  avail  himself  of  such 
exception,  must  either  show  by  an  analogous,  decided  case,  that 
his  case  comes  within  it,  or  that  it  comes  within  the  reason  and 
spirit  of  the  exception.  It  is  believed  that  there  is  not  a  single 
case  which  decides,  that  there  must  be  a  local  change  of  posses- 
sion by  the  vendee,  where  the  property  is  in  the  keeping  of  an  a- 
gister,  or  out  of  the  possession  of  the  vendor,  at  the  time  of  sale.  In 
all  the  cases  which  sustain  the  exception  referred  to,  the  vendor 
was,  at  the  time  of  the  sale,  and  continued  afterwards,  in  the  ac- 
tual possession  of  the  goods  sold,  and  on  that  ground  the^claiia  of 
the  creditor  sustained. 

S.  The  plaintiff  contends  that  the  reason  and  spirit  of  these  cases 
did  not  require  him  fc/takethe  sheep  out  of  the  possession  of  the 
agister,  after  the  sole.  It  is  only  when  the  actual,  visible  posses- 
sion of  the  vendor  remains  unchanged,  that  there  is  any  danger  of 
that  false  credit,  which  those  cases  designed  to  prevent.  The 
actual  possession  of  property  »,  in  point  of  fact,  the  inducement 
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to  give  credit:  the  cases  recognize  this  as  the  proper  inducement.   F*awlw, 
To  infer,  therefore,  that  credit  will  be  given  from  a  possession       1829.  '   \ 
that  did  not  exist,  is  as  illogical  as  it  is  unjust.     In  refusing  to  pro-      Barney 
tect  a  sale,  where  the  vendee  has  made  no  change  of  possession,      ^vSnL 
the  law  assumes  that  to  be  fraudulent  which  is  perfectly  innocent 
and  fair  in  itself ;  and  however  this  assumption  is  sustained  by 
considerations  of  public  policy,  it  does  not  require  to  be  extended. 
And  many  imperative  reasons  against  such  an  extension  might  be 
suggested.     The  case  itself  discloses  one.     The  plaintiff,  at  the 
time  of  the  sale,  lived  at  a  great  distance  from  the  place  where  the 
sheep  were  kept ;  and  it  might  be,  and  probably  was,  a  great  dis- 
advantage to  be  compelled  to  drive  them  home  or  find  another 

agister. 

* 

The  opinion  of  the  Court  was  delivered  by 

Prentiss,  J. — The  sheep  in  question  were  attached  by  the 
defendant  as  the  property  of  Pindergrass,  and  are  claimed  by  the 
plaintiff  under  a  previous  sale  from  Pindergrass  to  him.  The 
plaintiff  paid  a  valuable  consideration  for  the  sheep,  and  the  only 
question  is,  whether  there  was  such  a  delivery  and  change  of  pos- 
session, as  rendered  the  sale  valid  as  against  the  defendant,  a  cred- 
itor of  Pindergrass* 

The  sheep,  at  the  time  of  the  sale  as  well  as  of  the  attachment, 
were  in  the  keeping  of  Barney,  who  had  undertaken  to  pasture 
twenty-two  sheep  for  Pindergrass,  through  the  season.    The  4 

plaintiff  purchased  eleven  of  the  sheep,  and  as  he  lived  in  a  distant 
town,  requested  Barney,  to  whom  he  gave  notice  of  the  purchase, 
to  act  for  him  in  selecting  the  sheep,  and  to  take  a  delivery  of  and 
keep  them  for  him,  and  he  would  pay  for  the  keeping.  Barney 
consented  to  this,  and  a  few  days  afterwards  a  selection  was  made 
under  the  purchase,  and  the  sheep  delivered  by  Pindergrass  to 
Barney,  who  marked  them  with  the  initials  of  the  plaintiff's  name, 
and  kept  them  for  him  until  the  attachment.  There  can  be  no 
doubt  upon  these  facts,  but  that  every  thing  was  done,  which  was 
necessary  to  complete  the  sale,  and  vest  the  property  of  the 
eleven  sheep  in  the  plaintiff.  If  a  vendor  of  goods  in  the  care 
end  keeping  of  a  third  person,  directs  him  to  deliver  them  to  the 
vendee,  and  the  party  holding  the  goods,  on  notice  and  applica- 
tion of  the  vendee,  assents  to  retain  the  goods  for  him,  it  is  a  suf- 
ficient delivery  and  transfer.  (fVhitekouse  vs.  Frost,  12  East, 
614. — Lucas  vs.  Dorrien,  7  Taunt.  278. )  Barney  took  the  de- 
livery of  the  eleven  sheep  as  the  agent  of  the  plaintiff,  and  be- 
came his  bailee,  keening  them  for  his  use  and  at  bis  expense.  # 
la  all  the  cases,  where  sales  not  fraudulent  in  fact  have  been  ad* 
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*  J^S^"**  judged  Void  as  against  creditors,  the  vendor  continued  m  thfc  use 
1829.  '    or  possession  of  the  property,  and  the  apparent  ownership  re- 
Barney     opined  with  him.     But  here,  Pindergrasa  had  neither  the  actual 
Brown     nor  construcl^e  possession  of  the  sheep,  or  in  any  respect  the 
use,  controul,  or  disposition  of  them.    Although  before  and  at 
time  of  the  attachment,  they  were  kept  in  the  same  pasture  with 
other  sheep,  some  of  which  belonged  to  Barney,  and  some  to 
Pindergrass,  yet  as  Barney,  and  not  Pindergrass,  had  the  actual 
possession  of  them,  it  was  the  duty  of  the  defendant  to  make  in- 
quiry, and   ascertain  the  ownership.     To  hold  the  sale  in  the 
present  case  void  as  to  creditors,  would  be  carrying  the  doctrine 
respecting  fraudulent  sales  to  an  unprecedented  extent,  far  beyond 
what  the  policy  of  the  law,  or  the  reason  of  any  of  the  adjudged 
cases,  requires. 

Judgment  affirmed. 
Fisk,  for  plaintiff; 
Broitfn,  for  defendant. 


Amnio*, 

January, 
1829. 


John  M.  Ferre  vs.  David  Dott. 

The  proprietors  of  a  town,  having  set  apart  a  piece  of  land  as  a  common  for  public 
uses,  made  a  divisiou  of  lands  consisting  of  one-acre  lots,  lying  about  the  common, 
which  were  distributed  among  die  proprietors,  one  to  each  right.  It  was  held  that 
an  after  purchaser  of  one  of  those  lots  had  no  right  to  the  fee  of  the  common, 
and  could  not  maintaiu  trespass  against  one  who  had  erected  a  building  thereon,  in 
front  of,  and  near  to,  the  said  lot. 

This  was  an  action  of  trespass.  It  was  tried  in  the  county 
66urt  on  the  general  issue,  and  was  brought  into  this  court  by  a 
bill  of  exceptions  agreed  to  by  the  parties ;  from  which  it  appear* 
ed,  that  on  trial  of  the  issue,  the  plaintiff  proved  the  following 
facts  viz :  That  the  proprietors  of  the  town  ofBridport  did,  preri- 
Ons  to  making  their  fourth  division,  set  apart  by  vote  a  certain  tract 
of  land  as  a  common  for  certain  public  purposes  as  expressed  by 
their  vote,  and  then  made  a  fourth  division  of  lands  consisting  of 
one-acre  lots,  lying  about  the  sard  common,  as  marked  on  the 
plan  ;  which  lots  were  severed  to  the  proprietors,  one  to  each 
right  ;  That  the  plaintiff  was  the  owner  and  occupier  of  lot  no* 
64  in  the  4th  division,  fronting  on  said  common  ;  and  that  the  da* 
fendant,  previously  to  the  plaintiff's  purchase,  had,  in  connexion 
with  others*  erected  on  said  common,  and  immediately  in  front  of 
the  plaintiff's  said  lot,  a  range  of  horse-sheds  which  were  divided 
into  different  apartments,  each  of  which  apartments  became  the 
private  property,  and  was  appropriated  to  the.  private  use  of  one 
of  the  buildings,  and  that  the  defendant  owned  one  in  front  of  tb 
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plaintiff's  said  Jot,  which  ho  continued  to  use  to  the  suing  out  of    jJJK? 
the  writ.    It  appeared  that  said  sheds  were  not  more  than  six  feet      19®.  ' 
from  the  plaintiff's  line.       It  also  appeared  that  the  description     Fen* 
in  ihe  plaintiff's  declaration  embraced  not  only  said  lot  no.  54,       p^ 
but  also  extended  so  far  west  as  to  embrace  the  land  in  front  of 
the  same  on  which  said  shed  stood.    Upon  this  evidence  the  de- 
fendant insisted  that  the  action  could   not  be  sustained.     The 
court  so  decided,  and  directed  a  verdict  for  the  defendant. 

The  plaintiff  excepted  to  the  decision  of  the  court,  and  remov- 
ed the  cause  to  the  Supreme  Court  on  a» motion  for  a  new  trial. 

Phelps,  for  the  plaintiff. — The  doctrine  that  the  owner  pfland 
adjoining  the  highway,  is  the  owner  in  fee  of  the  highway,  sub- 
ject to  the  easement  in  the  public,  and  may  maintain  trespass  or 
ejectment  with  respect  to  it,  is  too  well  settled  to  require  discus- 
sion. See  Lade  vs.  Shepard,  2  Stra.  1014. — Mayor  of  Nor* 
%okh  vs.  Wood,  do,  1238.— Chester  vs.  Alpren,  1  Burr.  133. — 
Stevens  vs.  Whistler,  11  East,  51. — Harrison  vs.  Parker,  6  do. 
154. — Commonwealth  vs.  Peters,  2  Mass.  127. — Pearley  vs. 
Chandler,  6  do.  454. — Cartilyon  ys.  Van  Brunt,2  Johns.  Rep. 
357.— Peck  vs.  Smith,  1  Conn.  Rep.  103. 

The  circumstance  that  this  was  intended  as*  public  common, and 
was  appropriated  as  such  by  vote  of  the  proprietors,  is  immaterial : 
for  to  all  the  purposes  of  this  suit  it  may  be  treated  as  a  highway. 
The  right  of  the  public  might  perhaps  be  more  extensive  in  this 
case  than  the  case  of  an  ordinary  highway.  They  might,  under 
the  vote  of  the  proprietors,  have  the  right  to  place  their  public 
buildings  on  the  common,  but,  after  all,  their  right  in  it  amounts  only 
to  an  easement,  the  fee  of  the  land  being  elsewhere.  The  case  is 
analogous  to  cases  which  arise  in  England  respecting  rights  of 
common ;  and  the  uniform  decision  there  has  been  that  the  party 
ip  liable  to  the  owner  of  the  soil  in  trespass,  unless  be  can  justify 
under  the  easement.  See  Cooper  vs.  Marshall,  1  Burr.  259.-— 
WUlson  vs.  McReath,  3  do.  1825.  So  here,  certain  rights  were 
vested  in  the  public  by  vote  of  the  proprietors,  and  so  long  as 
the  defendant  exercised  those  rights  merely,  as  one  of  the  com- 
munity, he  might  justify ;  but  the  erection  of  a  building  for  his 
private  use,  not  being  justifiable  under  the  easement,  renders  him 
liable.  Warren  vs.  Henshaw,  2  Aikens,  141.  It  may  be  object- 
ed, that  the  fee  of  the  land  is  not  in  this  instance  in  the  plaintiff, 
but  in  the  proprietors  of  the  township.  It  was  so  undoubtedly 
when  the  common  was  laid  out ;  but  when  they  divided  their  lands, 
and  allotted  to  individuals  the  village  lots  lying  on  the  common  in 
severalty,  the  fee  passed  to  them.     Smith  vs.  Peck%  1  Cm.  lUp. 
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tjtona*,    103.    To  apply  a  different  rule  here  would  lead  to  all  the  miV 
1829. '    chief  and  injustice  pointed  out  in  that  case.     Indeed,  the  proprie- 
perr6       tors  could  not,  after  the  division,  resume  the  land,  nor  apply  it  to 
D*y.       any  ol'ier  PurPose  t'iat1  ^at  specified  in  the  vote.     But  if  the  fee 
is  considered  in  them,  they  might  by  a  further  division  allot  it  in 
severalty  to  some  other  person,  and  thus  by  placing  some  other 
person  between  the  plaintiff  and  the  highway,  destroy  the  value  of 
his  lot.     In  shdrt,this  common  is  to  the  plaintiff  a  highway — it  is  the 
approach  to  his  land — ^it  is  in  fact  a  highway  for  the  public,  and 
although  the  public  may  have  some  additional  privileges  in  it,  yet 
every  reason  exists  in  this  case  on  which  the  settled  rule  as  to  high- 
ways is  founded,  and  every  reason  for  the  application  of  it  to  this 
case  which  existed  in  any  case  where  it  has  been   applied.      It 
ifiay  be  objected  further  that  trespass  cannot  be  maintained  in  this 
case  as  the  sheds  were  built  before  the  plaintiffs  purchase.     But 
the  case  in  this  respect  is  precisely  the  same  with  Peck  vs.  Smith, 
before  cited. 

Mr.  Bates,  contra. — The  plaintiff  puts  his  right  to  recover  on 
the  analogy  of  his  case  to  that  of  an  owner  of  land  adjoining  a 
highway.  But  in  this  case,  it  must  be  remembered,  the  fee  of 
the  land  on  which  the  trespass  is  alleged  to  have  been  committed 
is  in  the  proprietors  of  the  town  of  Bridport,  of  whom  the  plaint- 
ifi  is  not  one.  The  right  of  common,  or  the  easement,  belongs  to 
the  Town  of  Bridport.  The  grounds  on  which  the  owner  of 
land  adjoining  a  highway  has  been  allowed  to  maintain  the  action 
of  trespass  are,  that  he  has  the  fee  of  the  land,  and  the  publick 
only  an  easement ;  and  that  he  has  also  the  possession,  so  far  as 
is  consistent  with  this  easement*  ^Neither  of  which  is  true  in  this 
case. 

The  plaintiff  purchased  bis  own  lot  after  the  building  was 
erected  t  it  is  the  continuance  of  it,  of  which  he  complains,  and 
h  cannot  be  pretended,  that  he  has  ever  had  possession  of  the 
land,  on  which  the  alleged  injury  was  done — and  it  may  be  asked 
how  he  has  acquired  a  title  to  it?  Admitting  his  grantor  to  have 
had  this  title,  the  deed  does  not  convey  it  to  him.  In  Jackson 
vs.  Hathaway  15.  Johnson,  447,  it  was  expressly  decided,  that 
a  conveyance  of  land  lying  on  each  side  of  a  publick  highway  did 
sot  divest  the  grantor  of  his  title  to  the  lands  covered  by  the 
highway,  and  that  one  parcel  of  land  cannot  pass  as  an  incident  to 
another  parcel  conveyed.  And  in  Peck  vs.  Smith,  1.  Conn* 
Rep.  103,  Edmond  and  the  other  Judges  in  favour  of  the  plaint- 
iff, in  order  to  avoid  this  objection,  took  the  ground  that  the  par* 
titular  words  in  the  deed  on  which  that  case  depended,  creatine 
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a  reservation,  must  be  construed  to  refer  to  the  publick  easement,  jjJJJJJJ?* 
and  not  the  soil  itself.  But  admitting  the  conveyance  of  land  ad-  182& 
joining  a  highway  carries  the  highway  to  its  centre  along  with  it,  Fcrre 
as  an  incident,  the  thing  in  that  case  is  easily  known  and  de-  p^, 
fined.  But,  what  share  of  the  common  follows  each  particular 
deed  of  the  various  lots  surrounding  this  common  ?  In  this  par- 
ticular case,  what  part  of  this  square  common  passed  as  an  incident 
to  this  deed  ?  There  is  no  resemblance  between  such  a  common 
belonging  to  a  town  ao#  a  highway.  But  it  may  be  again  re- 
marked that  the  grantor  had  no  title,  and  could  convey  none. 
Suppose  the  town  should  vote  to  discontinue  or  abandon  the 
common,  to  whom  would  the  land  revert  ?  Assuredly  to  the  pro- 
prietors of  Bridport ;  and  the  plaintifl  can  no  more  maintain 
trespass  than  he  could  for  an  act  done  on  a  highway  of  which 
another  had  the  right  in  fee  and  the  publick  an  easement.  He 
has  neither  possession  nor  title.  If  he  has  sustained  an  injury,  he 
must  bring  an  action  on  the  case  to  recover  damages  apportioned 
to  that  injury.  But  he  has  no  right  to  recover.  The  erection 
and  use  of  the  shed  is  in  conformity  to  the  intention  of  the  an- 
cient owners  of  all  the  land  who  had  a  right  to  appropriate  it  to 
such  use  as  they  deemed  proper.  The  use  is,  in  short,  in  accord- 
ance with  the  vote  setting  the  land  off  to  common. 

There  is  one  more  view  of  the  case. — If  the  plaintiff  can  sus* 
tain  the  action,  it  is  upon  the  ground  that  the  fee  of  the  land  was 
included  in  his  deed — that  it  is  his  land  of  which  the  defendant 
is  in  possession.  In  this  case  it  comes  within  the  Statute  of  28th 
October,  1807,  page  171.  For  when  the  plaintiff  took  a  deed, 
the  defendant  was  in  posseession  claiming  the  right  adversely  to 
bis  grantor — alright  to  possess  in  that  way  and  manner  forever. 

Turner,  J.  pronounced  the  opinion  of  the  Court. — This  is 
an  action  of  trespass  brought  for  continuing  and  occupying  a  shed 
on  the  common,  in  front  of  the  plaintiff's  land.  The  main  ques- 
tion raised  by  the  counsel  is,  whether  the  plaintiff  has  a  right  in 
the  premises,  sufficient  to  support  the  action.  It  is  admitted  that 
the  common  was  laid  out,  and  set  apart,  for  certain  public  pur- 
pose s,  by  a  vote  of  the  proprietors,  previous  to  making  the  4th 
division,  which  consists  of  one -acre  lots,  laid  out  around  the  com- 
mon :  one  of  which  the  plaintiff  owns,  and  claims,  as  appurtenant 
thereto,  a  share  of  the  fee  of  the  common,  embracing  the  land  on 
which  the  trespass  is  alleged  to  have  been  committed.  The  plain- 
tiff compares  the  common  to  a  highway,  and  insists  that  the  fee 
of  the  land  is  in  the  adjoining  proprietors.  This  we  admit  to  be 
true  with  certain  exceptions ;  to  understand  which,  it  will  be  ne* 


368  CASES  IN  THE  SUPREME  CQlfRT 

adduoh,    eessary  to  enter  into  an  investigation  tf  th*  lav*  concerning  high- 
1829. '     ways. 

p~  The  terra  highway  means  nothing  more  than  an  tenement,  or  a 
JJJ-  right  of  way  over  the  land  of  another,  and  cannot  mean  a  right  of 
passage  over  one's  own  land.  Whenever  a  highway  is  laid  out 
over  the  land  of  another,  the  owner  does  not  thereby  lose  the  fee  of 
the  land,  but  retains  it  subject  to  the  easement  of  the  public.  When 
a  new  highway  becomes  necessary,  an  easement  or  right  of  way  is 
all  the  public  have  a  right,in  ju$tice,to  derafnd;and  so  much  the  own- 
of  the  soil  is  bound  to  yield  upon  a  fair  equivalent.  When  the  o- 
riginal  proprietors  of  townships  have  laid  out  highways,  theyjhave 
undoubtedly  supposed  that  it  implied  only  a  right  of  passage  com- 
mon to  all.  And  it  is  clear,  that  by  the  rule  of  the  common  law, 
the  freehold  of  the  soil  was  in  the  lord  of  the  manor,  or  in  the  own* 
er  of  the  land  on  each  side.  As  the  fee  of  the  land  is  not  chan- 
ged by  laying  out  or  granting  a  highway,  it  must  necessarily  fol-r 
low  that  it  remains  in  the  original  proprietors,  and  will  pass  with 
their  conveyances  to  subsequent  purchasers,  although  covered  by 
a  highway.  And  the  true  rule  to  find  where  the  fee  of  the  land 
is,  is  to  find  the  exact  boundaries  in  the  deed,  as  no  one  has  the 
right  of  soil  in  more  than  is  included  within  his  boundaries.  The 
common  law  presumes,  that  he  who  owns  land  adjoining  owns  the 
fee  of  the  highway,  on  the  ground,  that  it  supposes  it  included 
Within  his  boundaries,and#that  he  who  owns  on  one  side  owns  to  the 
centre  for  the  same  reason.  The  exceptions  to  these  presump- 
tions are  clearly  and  ably  illustrated  by  Judge  Edmond,  in  the 
case  of  Peck  vs.  Smith,  1  Con.  R.  127,  where  he  says,  for  exam- 
ple, "  A  owns  a  piece  of  land  ;  a  highway  is  laid  across  the  mid- 
"  dtaof  it :  the  fee  remains  in  A.  Again,  A  and  B  own  lands  ad- 
"joining  ;  a  highway  is  laid  wholly  on  A's  land,  but  bounding  on 
"  the  land  of  B,  Here  it  is  clear  that  the  fee  of  the  way  re- 
u  mains  in  A,  as  much  as  in  the  first  case ;  for  laying  a 
"  highway  on  the  land  of  A,  cannot  transfer  any  part  of  the  fee 
"  to  B,  althdugh  by  the  laying  out  of  the  road,  B  has  become  an 
"  adjoining  proprietor.  Again,  A  owns  land  ;  Bowns  land  ad- 
*•  joining  on  each  side  of  it ;  the  whole  of  the  land  of  A  is  laid 
44  out  for  a  road.  Will  it  be  said  in  such  a  case  that  the  fee  ie 
"  transferred  from  A  to  B  ?"  And  he  goes  on  to  remark,  that 
"  proof  of  fuch  a  set  of  facts  in  respect  to  the  laying  out  of  the 
"  road,  and  the  circumstances  of  ownership  continuing  the  same  a* 
"  at  the  time  of  the  laying  out,  rebuts  and  overset?  entirely  the 
"  presumption  that  the  road  was  originally  laid  out  on  B*s  laad, 
"  or  the  land  of  those  under  whom  he  claims.  The  same  proof 
41  equally  excludes  the  supposition  that  whee  B  purchased  fait  land, 
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"  the  fee  in  the  way  accompanied  and  made  part  of  his  purchase,    ^U09r 
41  because  the  fee  was  then  in  A  exclusively  ;  no  right  of  way  ex-      1829.  ' 
"  isted.    The  common  law  rule  that  the  fee  of  the  highway  is  in      §^ 
"  the  owner  of  the  adjoining  land  could  not  then  apply*"  pJJL 

From  a  careful  examination  of  the  authorities  cited  by  the 
counsel,  and  from  all  the  more  modern  decisions  which  we  have 
been  able  to  find,  we  are  satisfied  that  these  principles  must  con* 
troulthe  present  case  ;  and  that  the  plaintiff  has  neither  the  fee  nor 
thef  possession  of  the  land,  on  which  the  trespass  is  alleged  to  have 
been  committed,  not  being  covered  by  or  within  the  boundaries 
of  his  deed.    It  is  clear  the  action  cannot  be  sustained. 

Judgement  affirmed. 


Phelps,  for  plaintiff. 
Bate*,  for  defendant. 


t^-fg-w-t 


Charles  Adams  tw.  John  Abbo*.  Chittinmp, 

January, 
That  a  creditor,  turning  out  property  to  an  officer  for  him  to  attach  upon  his  writ,  *°*°* 

and  never  having  had  the  custody  of  the  property,  is  not  bable  in  trover  for  the  prop* 
erty,  after  a  nonsuit  in  his  action. 

That  the  attaching  officer,  having  the  custody  of  the  property,  is  alone  liable  to  the* 
person  to  whom  it  may  belong;,  after  the  suit  is  determined. 

That  there  being  a  count  in  case,  make*  no  difference,  when  the  judge  charges  as  in  tro- 
ver, and  when  there  in  no  proof  to  charge  the  creditor,  except  bis  not  returning  the 
goods  on  demand. 

This  was  an  action  that  came  up  from  the  county  court  on  the 
following  exceptions  allowed  on  trial :  "  This  was  an  action  of 
trover  for  sundry  articles  of  property.  Plea,  not  guilty,  with  no- 
tice. The  action  was  against  Abbott  and  Moses  Bliss ;  and  judg- 
ment had,  at  a  previous  term,  been  rendered  against  Bliss  and  in 
favor  of  Abbott ;  and  had  been  reviewed  by  the  plaintiff,  as  against 
Abbott. 

The  plaintiff's  testimony  tended  to  prove  that,  in  the  year  1821, 
Abbott  commenced  a  suit  in  his  favor  against  Adams,  and  put  the 
writ  into  the  hands  of  Bliss  who  was  then  a  deputy  sheriff,  and 
turned  out  the  property  described  in  the  declaration  to  him,  who 
thereupon  attached  the  same,  and  without  any  further  direction  from 
Abbott,  put  it  into  a  building  belonging  to  Mark  Rice,*  few  rods 
from  the  dwelling  bouse  of  Adam,  where  h  had  ever  remained, 
without  any  interference  of  Abbott.  Also,  that,  at  the  term  of  the 
Supreme  Court,  holden  at  Burlingt&nm  January,  1833,  Abbott 
entered  a  nonsuit  in  his  action,  of  which  Adams  immediately  had 
notice.  Plaintiff  also  gave  evidence,  tending  to  prove,  that,  a 
short  utile  previous  to  the  commencement  of  this  suit,  he  dettaa- 


Adams 

vs. 
Abbott. 
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CftrTTKffDx>ded  the  property  of  Abbott,  who  thereupon  replied  that  he  bad 
ISS?''  never  had  any  thing  to  do  with  the  property  since  he  turned  it  out 
•  to  Bliss,  the  officer ;  that  the  officer  had  taken  his  own  mode  to 
keep  it ;  that  he,  Abbott ,  had  never  had  the  custody  of,  nor  in  any 
way  interfered  with  it ;  had  no  claim  upon  it,  and  presumed  Mr. 
Bliss  would  give  it  up  on  request.  Abbott  proved,  that  the  wag- 
gons, boards,  posts,  wood,  oxen  and  cows,  mentioned  in  the  dec* 
laration,were  at  the  time  of  the  attachment  receipted,  or  procur- 
ed to  be  receipted,  to  the  said  Bliss  by  the  plaintiff,  and  that  the 
books  were  never  removed  from  his  possession.  Abbott  by  his 
counsel  contended,  and]  requested  the  court  to  charge  the  ju- 
ry, that,  upon  the  above  evidence,  if  believed,  the  plaintiff  could 
not  maintain  his  action.  The  court  refused  so  to  charge  ;  but 
did  charge  the  jury,  that  it  became  the  duty  of  the  said  Abbott, 
immediately  upon  the  determination  of  his  suit  against  Adams,  to 
return  the  property  to  him  ;  that  no  demand  on  him  or  the  offi- 
cer was  necessary  ;  and  that,  if  the  jury  found  that  he  had  neg- 
lected so  to  return  it,  the  plaintiff  was  entitled  to  recover  for  the 
property  not  receipted,  nor  returned.  Verdict  for  the  plaintiff. 
To  which  charge  defendant  excepts,  &c." 

Sawyer  and  Thompson,  for  defendant — 1.  Trover  will  not 
lie  in  a  case  like  the  present,  where  the  defendant  never  had 
the  custody  ot  the  property,  nor  attempted  to  exercise  any 
controul  over  it,  except  merely  turning  it  out  to  the  officer  for 
him  to  attach.  A  demand  and  refusal  to  deliver  is  no  conver- 
sion, but  only  evidence  of  a  conversion  ;  and  when  it  fully  ap- 
pears that  there  has  been  no  conversion,  trover  cannot  be 
maintained.  2  Mod.  244,  Mien  vs.  Solebay. — Bull.  JV.  P.  44. 
—5.  Burr.  Rep.  2825. 

lfthe  plaintiff,  in  this  case,  can  complain  of  any  thing,  it  is  the 
detention  of  his  property  pending  the  first  suit,  and  not  the  con- 
version of  it.  The  mere  omission  to  return  the  goods,  after  the 
lien  is  off,  is  no  conversion.  6  East  Rep.  540,  McComber  vs. 
Davies.— 2  Bos.  Sf  Pul.  438,  Bromley  vs.  Conwell. — 1  Chit. 
PI.  1 54.-2  Phil.  Ev.  118,  note  a. 

2.  The  defendant  contends,  that,  where  the  goods  were  never 
in  his  possession,  refusal  is  not  evidence  of  an  actual  conversion* 
—1 .  Camp.  440,  Smith  vs.  Young. 

3.  The  proof  of  the  defendant's  refusal,  in  this  case,  amounts 
to  nothing.  It  is  no  denial  of  the  plaintiff's  right.  It  asserts 
none  in  the  defendant.  He  merely  stated  that  he  had  never  in- 
terfered with  the  property,  and  referred  the  plaintiff  to  the. offi- 
cer, who,  the  defendant  presumed,  would  re-deliver  it  on  re* 
quest.  This  is  no  evidence  of  a  conversion ^Grten  vs.  Dunn* 
8  Camp.  316. 
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4.  The  defendant  contends,  that  the  case  does  not  state  a  single Chitt**©** 
act  of  the  defendant,  amounting  to  an  "  assumption  upon  himself      iST' 
of  the  property j  and  the  right  of  disposing  of  the  plaintiffs      Adamt 
goods?  which  Lord  Holt  defined  a  conversion  to  be.     6  Mod.      jJ&qk 
212.    It  will  surely  be  admitted,  that  the  failure  of  the  defend- 
ant's suit,  or  his  subsequent  failure  to  return  the  property,  or  any 
mere  nonfeasance  of  the  defendant,  cannot  render  his  original 
taking  unlawful,  so  that  by  relation  back,  it  may  assume  the  char- 
acter of  a  conversion.  There  is  no  fact  in  the  case,  which  could 
make  the  defendant  a  trespasser  by  relation,    If  trover  can  be 
maintained  at  all,  it  must  be  in  consequence  of  something  subse- 
quent to  the  taking ;  and  therefore  the  charge  of  the  court  rested 
the  conversion  on  the  only  possible  ground  on  which  it  can  be 
sustained,  viz.  a  simple  nonfeasance  of  the  defendant.     On  this 
point,  the  authorities  already  cited  are  conclusive  ;  and  it  would 
be  easy  to  accumulate  them.    In  connection  with  the  fact,  that 
the  defendant  has  never  been  in  possession,  actual   or  construc- 
tive, of  the  property  in  question  since  the  attachment,  the  case 
states  another  fact  which  cannot,  and  ought  not  to,  be  without  its 
influence.     The  property  for  which  this  action  was  brought,  was 
deposited  by  the  officer  on  Mark  Rice's  premises,  but  a  trifling 
distance  from  the  plaintiff's  house ;  and  the  probability  is,  that  at 
the  determination  of  Abbot's  suit,  the  property  was  as  near  at 
hand,  and  could  have  been  obtained  by  the  plaintiff  as  easily,  as 
in  the  situation  it  was  before  the  attachment.    After  the  deter- 
mination of  Abbot's  suit,  the  plaintiff  could  have  taken  it  with- 
out any  possible  objection  or  embarrassment.     None  could  or 
Would  have  been  interposed  by   the  officer  or  the  defendant,  as 
Adams  was  expressly  informed.     By  the  failure  of  the  suk,  the 
attachment  and  the  receipt  were   discharged,  and  the  property 
nearer  to  the  plaintiff's  premises  than  before ;  and  no  expense 
and  trouble  would  be  required  on  the  part  of  the  plaintiff.    Un- 
der these  circumstances  is  it  not  just  and  fair  to  contend,  that  the 
spirit  of  the  defendant's  obligations  in  regard  to  the  property  was 
satisfied  ?  For  what  valuable  purpose— whether  in  contemplation 
of  law  or  reason,  could  the  defendant  be  required  to  perform  the 
idle  ceremony  of  conveying  this  property  from  Mark  Rice's  shed 
to  Adafas'  premises  ?    For  every  substantial  end,  the  plaintiff  was 
in  as  gcjod  a  situation  in  regard  to  this  property,  as  though  it  had 
been  brought  on  to  his  own  premises ;  and  if,  for  any  other  pur- 
pose, the  plaintiff  has  deemed  it  expedient  to  let  it  rot  down, 
and  then  extract  its  value  in  cash  from  the  defendant,  a  claim  so 
unreasonable  must  be  supported  by  something  more  substantial 
than  quibbles.    Nor  will  the  defendant  be  deemed  to  have  con- 

TT 
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***)£££**'  verted  it,  when  the  case  shows  no  act  of  the  defendant  approach- 

1890.'    ing  to  an  assumption  or  appropriation  of  the  property,  and  when- 

Adams     every  fact  in  the  case  shows  his  intention  to-  have  been  directly 

aiJjJ^     the  reverse.    But  if  the  defendant's  omission  to  put  the  property 

on  the  plaintiff's  premises,  be  an  injury,  an  action  on  the.  case  was 

the  proper  and  only  remedy, 

Charles  Adams,  pro  se. — The  only  question  involved  in  this 
case,  is,  whether  the  person  who  attaches  property  is  to  any  way 
accountable  for  the  return  of  that  property  on  the  determination 
of  the  suit. 

It  will  be  admitted,  that  if  accountable  at  all,  he  can  be  charged 
in  this  form  of  action.  It  would  seem,  that  all  the  points,  neces- 
sary to  make  out  the  case  of  trover,  are  here  established;  the 
property  of  plaintiff,' possession  by  defendant,  and  bis  conversion 
or  refusal  to  return  on  demand. 

Attachments  of  property  are  not  known  in  England,  and  wo 
cannot  expect  to  find  adjudged  cases  on  that  point  from  the  de- 
cisions of  that  country :  but  the  doctrines,  applicable  to  cases  of 
trover  in  general,  warrant  the  claim  of  the  plaintiff  in  this  suit. 

If  the  property  attached  was  in  the  possession  of  the  defendant, 
he  is  then  responsible  for  its  return,  and  his  refusal,  or  neglect  to 
deliver,  is  the  evidence  of  conversion.  The  whole  question  is 
narrowed  down,  to  the  single  inquiry,  whether  this  property  was 
ever  in  the  possession  of  the  defendant.  To  make  out  possession 
in  defendant  it  is  not  necessary  that  he  should,  at  any  time, 
have  had  the  actual  custody  of  the  property.  If  it  was  in  the  pos- 
session of  another  by  his  direction,  or  if  it  was  subject  to  his  con- 
trouL  it  is  then,  in  contemplation  of  law,  in  his  possession.  In  the 
attachment  of  property  the  officer  is  the  agent  of  the  creditor, — is 
obliged  to  take  such  as  is  turned  out  to  him,,  and,  although  the  pro- 
perty may  not  be  in  the  creditor's  actual  possession  or  keeping,  it 
is  holden  for  his  benefited  is,  at  alt  times,  subject  to  his  controul, 
and  may  be  released  at  any  time,  when  he  chooses  to  direct.  The 
officer  is  either  his  agent,  or  he  is  the  servant  of  the  officer  ;  and 
it  would  be  a  solecism  ta  call  him  the  servant  who  directs  the 
whole  business,  aad  may  eontroul  it  at  his  pleasure.  In  the 
esse  of  Bond  vs.  Ward,  7  Mass.  130,  Chief  Justice  Persons 
stated,  that  it  had  been  decided,  that  the.  action  had  been  sus- 
tained even  when  the  property  had  been  returned  i  and  in  the 
case  of  Hayden  vs.  Shed,  1 1  Mass.  500,  the  court  decided  that 
trespass  would  not  lie,  on  the  ground  that  case  would.  I  have 
no  doubt  the  action  will  well  lie  against  the  officer  on  account  of 
his  actual  possession.    The  officer  is  not  merely  the  servant  of 
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nhe  creditor  ;  for  if  he  was,  the  suit  would  not  lie  against  hira. —  ChJ^mdui' 
Miers  vs.  SolAy,2  Mod.  242.  Tm^ 

It  would  be  unreasonable  to  compel  the  party  whose  property  Adams 
h  taken,  to  look  to  the  officer  exclusively.  The  officer  may  not  x^^ 
be  responsible.  Too  many  cases  of  this  nature  have  occurred. 
It  would  create  additional  expanse  ;  for  the  officer  could  not  be 
compelled  to  release  the  property  until  he  had  notice  of  the  ter- 
mination of  the  suit.  The  expenses  of  returning  the  property  may 
be  considerable.  They  ought  not  to  be  thrown  upon  the  party, 
who  has  not  been  m  fault ;  and  they  cannot  be  thrown  upon  the 
officer.  All  that  he  can  be  required  to  do,  would  be  to  .give*  up 
•the  property.  And,  besides,  who  is  to  bear  the  loss  in  case  of 
•any  destruction  of  the  property  ?  The  officer  is  only  accounta- 
ble for  due  diligence  ;  but  the  party  t&ing,  Joes  it  at&s  peril. 

Hutchinson,  J.  after  stating  the  case,  delivered  the  opinion  of 
the  court. — The  trial  proceeded,  in  this  case,  as  if  the  action 
were  trover  merely  ;  and  the  bill  of  exceptions,  allowed  at  the 
trial,  contains  no  intimation  of  any  .grounds  assumed  by  either 
party,  but  such  as  might  arise  in  trover.  The  present  argument 
seems  to  have  proceeded  upon  the  -seme  ground,  till  a  late  sug- 
gestion, that  the  declaration  contains*  a  -count,  also,  in  case  for  de- 
taining the  property.  We  do  not  discover,  that  this  circumstance 
affects  the  merits.  If  this  were  not  urged  on  the  trial,  there  could 
be  no  decision  upon  it  now  to  be  revised  ;  and  nothing,  ki  the 
bill  of  exceptions,  presents  any  question,  but  what  would  arise  upon 
the  count  in  trover.  Blsides,  there  is  no  proof  of  any  wrong  in 
the  original  taking,  but  only  in  the  not  returning  the  property,  after 
a  discontinuance  of  the  suit  in  which  the  same  had  been  attached. 
This  presents  the  only  question  in  the  action,  whether  the  Credi- 
tor, who  turns  out  property  to  an  officer,  for  him  to  attach,  is  lia- 
ble to  an  action,  if  that  property  is  not  returned  immediately  upon 
a  discontinuance  of  the  suit?  We  think  him  not  so  liable.  The 
officer  who  attaches  property,  is  the  lawful  keeper  of  that  proper- 
ty ;  and  must,  at  his  peril,  have  it  ready  for  the  creditor,  if  he 
recovers  in  the  suit,  and  takes  out  execution  and  pursues  his  /ten, 
find  have  it  ready  for  the  debtor  if  he  recovers,  or  when  the  lien 
6f  the  creditor  is  in  any  way  discharged.  Let  the  property  be 
inhere  it  will,  there  is  no  constructive  possession  in  any  person 
'but  the  attaching  officer,  while  the  lien,  created  by  the  attach- 
ment, is  continued.  The  creditor  has  no  right  to  the  possession. 
His  claim  is,  that  the  officer  shall  safely  keep  and  sell  for  his  ben- 
efit. If  the  officer  should  deliver  the  property  to  the  creditor  for 
$3fe  keeping,  he  would  i>e,  like  any  third  person,  -the  keeper  or 
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Cnmrosir,  the  officer.  If  when  the  ten  is  discharged  by  a  discontinuance 
1830.  *  of  the  suit,  the  property  be  demand  of  him  who  has  the  actual 
Adama  custody,  and  he  refuse  to  deliver  it  to  the  debtor,  probably  trover 
would  lie  ;  because  the  officer  would  then  have  no  claim  but  for 
the  debtor.  Whether  that  be  so  or  not,  this  shows  Abbott  never 
to  have  had  the  actual  possession  of  this  property,  and  the  charge 
of  the  oourt,  holding  him  liable  to  the  debtor,  under  such  circum- 
stances, was  erroneous,  and  the  judgment  of  the  county  court  is 
reversed,  and,  A  new  trial  is  granted. 

G.  B.  Sawyer  b  J.  C.  Thompson,  for  defendant. 
The  plaintiff  pro  *e. 


CniTTEUD**,         Rhoda  Murray,  etal.  vs.  Charles  M.  Eldbime. 

January, 
1830 

That  an  attaching  creditor,  taking  judgment,  by  agreement  with  his  debtor,  at  any 

other  day  than  that  set  in  his  writ,  thereby  relinquishes  his  lien  to  a  creditor  subae* 
quently  attaching  the  same  property. 

This  cause  came  up  from  the  county  court  to  be  re-examined 
upon  the  following  case  agreed  to  by  the  parties  : 
.  "  Case  against  defendant,  as  constable  of  Hinesburgh,  for  neg- 
lecting to  levy  an  execution,  in  favor  of  plaintiffs,  upon  property 
attached  by  him,  at  the  suit  of  the  plaintiffs.  Plea,  not  guilty. 
At  the  trial,  it  appeared  that  on  the  12th  day  of  July,  1827,  the 
defendant,  who  was  then  constable  of  Hinesburgh,  attached  two 
horses,  the  property  of  Allen  and  Warren  Murray,  on  a  writ  in 
favor  of  the  plaintiffs  against  them,  dated  12th  of  July,  1827,  de- 
manding one  hundred  dollars  in  damages,  and  returnable  before 
Mitchell  BinsdilU  justice  of  the  peace,  on  the  third  Monday  of 
August,  1827;  That  afterwards,  and  before  the  30th  of  July, 
1827,  the  defendant  attached  the  same  property,  subject  to  the 
first  attachment,  in  favor  of  Boynton  and  Hurlburt,  on  other 
writs,  which  were  returnable  before  the  3d  Monday  of  August, 
1827  ;  That,  on  the  30th  day  of  July,  1327,  the  plaintiffs' writ 
was  returned  to  the  magistrate,  who  issued  it,  and  the  plaintiffs 
and  A.  and  W.  Murray  appeared  before  the  magistrate,  and  en- 
tered into  an  agreement  to  join  issue  upon  the  action  and  go  to 
trial  immediately ;  of  which  agreement  the  magistrate  made  a 
memorandum  upon  the  writ ;  That  a  trial  was  then  had,  and 
the  plaintiffs  exhibited  their  claim,  and  the  defendants  an  offset, 
a,nd  the  plaintiffs  recovered  $84  76  damages,  and  $2  95  costs, 
for  which  sums  judgment  was  entered  up  ;  That  the  plaintiffs 
took  out  execution  on  the  judgment  the  same  day,  and  delivered 
it  to  the  defendant  on  the  31st  day  of  July,  1827 ;    That  the  de- 
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fcndant  bad  notice  of  the  before  mentioned  agreement,  and  alsoc "SEE^* 
that  the  execution  delivered  to  him  was  issued  upon  the  judge-      18ao- 
meat  recovered  in  the  action,  on  which  he  had  attached  the  prop-  Murray  etaL 
erty  ;  That  the  plaintiffs  directed  defendant  to  levy  the  execu-    Eidridge. 
tkmupon  the  property  so  attached  ;   That,  on  the  29th  day  of 
September,  1827,  the  defendant  returned  the  execution  to  the 
magistrate  wholly  unsatisfied,  and  with  a  return  endorsed  thereon, 
dated  August  4th,  1827,  setting  forth  that  he  bad  demanded  the 
property  attached  ofBoynton  and  Hurlburt  (the  subsequent  at* 
taching  creditors)  who  refused  to  deliver  it,  and  no  other  proper- 
ty being  shown  to  him  or  found,  &c.      It  also  appeared  that  the 
said  writs  ofBoynton  and  Hurlburt  were  prosecuted  to  final  judg- 
ment and  execution,  and  the  same  property  sold  thereon. 

Upon  this  evidence  the  plaintiffs  requested  the  court  to  charge, 
that  the  plaintiffs  were  entitled  to  recover ;  but  the  court  charged 
the  jury,  that  the  agreement  between  the  plaintiffs  and  A.  $-  W. 
Murray ,  to  anticipate  the  return  day  of  the  writ  and  go  to  trial,  un- 
der the  circumstances  of  the  case,  dissolved  the  attachment,  and 
that  consequently,  defendant  was  not  liable/9  Verdict  for  the 
defendant. 

Bailey  and  Marsh,  for  the  plaintiffs. — There  is  no  pretence, 
that  the  plaintiffs  and  A.  and  W.  Murray  were  guilty  of  any  fraud 
in  fact,  and,  unless  the  agreement  was  a  fraud  in  law,  the  defence 
cannot  be  supported*  It  cannot  be  considered  a  fraud  in  law, 
unless  the  interests  of  subsequent  attaching  creditors  were,  or  might 
have  been,  injuriously  affected  by  it.  If,  then,  the  subsequent 
incumbrances  neither  were,  nor  could  have  been,  prejudiced  by 
the  agreement,  it  is  valid  and  the  defendant  is  liable.  The  pro- 
cess in  favour  of  the  subsequent  attaching  creditors  was  returnable 
before  the  process  in  favour  of  the  present  plaintiffs ;  but  the 
plaintiffs,  by  virtue  of  their  attachment,  had  acquired  a  priority 
of  /ten,  of  which  subsequent  attachments  would  not  divest  them, 
though  first  prosecuted  to  judgment.  The  executions  of  the  sub- 
sequent attaching  creditors  could  not  be  levied,until  the  first  process 
was  disposed  of,  and  the  lien  created  by  it  was  satisfied ;  and  the 
rights  they  acquired,  by  virtue  of  their  attachments,  could  not  be, 
in  any  manner,  affected,  by  any  subsequent  proceedings  on  the 
part  of  the  plaintiffs. — It  is  only  where  the  interests  of  such  in- 
cumbrances were,  or  might  have  been,  injuriously  affected,  that 
it  has  ever  been  holden,  that  any  agreement  between  the  plaintiff 
and  defendant  in  the  progress  of  the  suit  would  discharge  an  at- 
tachment. The  rights  of  bail  stand  on  a  different  ground  ;  and 
they  may  sometimes  be  discharged  where  an  attachment  would 
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CHtTTKVftsir not.  The  liability  of  bail  arises  from  contract,  and,  as  In  o&Jr 
1830.  '  contracts,  any  material  alteration  in  its  terms  or  conditions,  any 
Murray  etal  change  of  the  extent  of  the  liability,  will  operate  as  a  discharge* 
q^*:  It  is  upon  this  ground,  that  amendments,  the  substitution  of  a  dif- 
ferent cause  of  action,  by  the  addition  of  new  counts,  increasing 
the  ad  damnum  &c.  have  been  holden  to  discharge  buiL 

In  the  present  case,  there  is  no  pretence,  that  the  subsequent 
attaching  creditors  did  sustain  any  damage,  and  it  is  apparent, 
from  the  facts  of  the  case,  that  they  could  not. — The  agreement 
ought  to  be  considered  in  Jaw,  what  it  was  in  fact,  an  arrange- 
ment intended  for  the  benefit  of  all  persons  in  interest,  and  really 
beneficial  to  all  parties,  by  enabling  not  only  the  present  plaintiffs, 
but  also  the  subsequent  attaching  creditors,  to  levy  their  execn- 
tiens  upon  the  property  attached,  'sooner  Hhan  they  could  have 
done  otherwise^  and 'by  saving  a  considerable -expense  in  keep** 
ing.  The  parties  to  the  original  stilt  might  no  doubt  have  made 
nbonajide  agreement**  Continue  the  cause  for  many  weeks,  and 
k  could  not  Jiave  been  contended,  that  such  agreement  would 
have  discharged  the  attachment. — If  they  might  lawfully  by  a~ 
greeraent  delay  the  hearing,  to  the  obvious  prejudice  of  subse- 
quent attaching  creditors,  why  might  they  not  anticipate  it,  for 
the  common  good  of  all  concerned  ?  There  is  nothing  in  the  a- 
greement  to  show,  that  the  parties  intended  to  discontinue  the  ac- 
tion, but  the  contrary. 

The  proceedings  bear  tome  analogy  to  a  confession  of  judg- 
ment, under 'tharsection  of  the  statute,  which  authorizes  the  de- 
fendant toleftder  a  confession  upon  antecedent  process. — It  was 
an  offer  by  the  defendant  to  consent  to  a  judgment  for  such  sum 
as  the  court,  upon  hearing,  should  find  to  be  due.  It  was  decid- 
ed in  Adm'*  of  Severance  vs.  Stebbins  et  al.  2  Aflcens,  215,  that  a 
confession  of  judgment  after  the  entry  of 'a  cfeuse  in  court,  and 
while  it  was  out  of  court  by  a  contitauancfe,  Tdllowed  by  a  dicon- 
tinuance  of  the  action,  dissolved  the  attachment.  But  the  court 
could  not  have  intended  to  decide,  that  a  confession  of  judgment 
in  a  case,  wh*f  e  the  statute  gives  the  defendant  a  right  to  tendet 
a  confession,  would  dissolve  an  attachment. — At  the  time  the 
agreement  in  question  was  made,  the  defendant  bad  a  right  to 
tender  a  confession  for  the  amount  of  the  plaintiffs' claim,  which 
seems  to  have  been  $95  00,  and  the  plaintiffs  could  not  have  re- 
fused the  tender. — If  the  defendant  could  have  *givfcn  such  con- 
fession without  prejudicing  the  rights  of  the  plaintiffs,  can  it  be 
said,  that  those  rights  are  impaired  by  a  consent  that  the  jus- 
tice might  reduce  the  amount  of  plaintiffs9  claim  by  an  offset  ?  In 
HiU  vs.  Hunnevill,  18  Mass.  Rep.  192,  it  was  said,  that  the 
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submission  of  an  action  to  referees,  with  an  agreement  that  de-0""*™*1** 
fendant  might  offset  any  claims,  did  not  dissolve  the  attachment.       mo. 
If  these  be  law,  the  parties  to  the  original  suit,  in  the  present  in-  Murray  etai. 
stance,  might  lawfully  have  referred  this  action  by  a  rule  of  the    £ld^Le< 
justice  court  under  the  statute  with  a  similar  agreement ;  and  it  is  * 

not  easy  to  perceive  why,  instead  of  appointing  referees,  who 
must  return  the  report  to  the  county  court  (the  plaintiffs'  claim 
being  more  than  $40  00)  they  might  not  agree  to  leave  the  same 
question  to  the  decision  of  the  magistrate,  who  issued  the  process* 

C  Adams,  for  the  defendant. — No  action  can  be  maintained 
against  an  officer  for  any  neglect  of  duty,  except  in  cases  where 
die  law  presumes  knowledge,  on  the  part  of  the  officer,  of  the 
plaintiffs' rights. 

An  officer  attaohing  property  is  bound  to  have  that  property 
forthcoming  to  respond  such  judgement  as  may  be  legally  render- 
ed in  that  particular  suit,  and,  if  no  judgement  is  rendered,  be 
must  return  it  to  the  defendant.  An  execution,  though  between  the 
same  parties  in  any  different  suit,  would  not  bind  the  property  ; 
and,  if  the  creditor  would  take  the  property,  he  must  turn  it  out  on 
such  execution,  and  the  respective  rights  and  liabilities  would 
arise  from  such  turning  out.  In  this  case  the  officer  could  have 
do  means  of  knowing  that  the  execution  issued  on  a  judgement 
in  the  suit  in  which  the  property  was  attached.  The  execution 
showed  that  it  did  not.  Without  the  lien  created  by  the  attach- 
ment the  plaintiffs  had  no  right  to  call  on  the  officer  to  apply 
this  property  on  their  execution  ;  because,  at  the  time  of  the  de- 
livery of  their  execution,  the  property  had  become  subject  to  the 
lien  of  Boynton  and  Rurlburt. 

In  this  case  the  inquiry  is,  who  had  the  legal  lien  upon  the 
horses,  the  plaintiffs,  or  Boynton  and  Hurlburt,  at  the  time  the 
execution  was  delivered.  By  the  attachment,  the  plaintiffs  ac- 
quired no  permanent  interest  in  the  propety  5  a  lien  surely  was 
created  which  would  be  lost  by  any  discontinuance  of  the  suit.  It 
can  make  no  difference  in  this  case  that  the  judgement  was  ren- 
dered on  the  original  writ,  it  was  in  effect  a  discontinuance  of  the 
suit.  The  judgement  may  be  good  between  the  parties,  but,  m 
order  to  bind  the  property,  and  avoid  subsequent  liens f  it  must  be 
rendered  legally,  and  in  pursuance  of  the  writ  creating  the  Ken.— 
Hall,  adntr  of Severance  vs.  Walbtidge^  2  Aik.  21b.— To  allow 
this  proceeding  would  have  a  tendency  to  entrap  officers  and  re- 
ceiptors. They  might,  in  this  way,  be  made  accountable  before 
the  day  originally  set  for  the  court.  The  obligation  of  the  offi- 
cers and  receiptors  is  to  have  the  property  forthcoming  in  30  days 
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CBiTTKvonrfrom  the  judgement;  and,  if  judgement  may,  by  consent  of  par* 
lm*    ties,  be  thus  anticipated,  it  would  operate  as  a  frand  upon  them. 

Murray  etai.      j)ur}ng  foQ  tcrm>  fa  following  opinion  of  die  Court  was  de- 
Eidridgc.    iiVered  by 

Hutchinson,  J. — The  plaintiffs  delivered  a  writ  of  attachment 
to  the  defendant  for  him  to  serve  as  constable  of  the  town  of 
Hinesburgh.  By  virtue  of  this  writ  he  attached  certain  proper- 
ty. Afterwards  a  writ  was  delivered  to  him  in  favor  of  Boynton 
and  Hurlburt,  against  the  same  debtor,  by  virtue  of  which  he  at- 
tached the  same  property,  subject  to  the  attachment  he  had  before 
made  in  favor  of  the  plaintiffs.  The  plaintiffs,  by  an  agreement 
with  their  debtor  entered  on  the  files  of  the  justice,  had  their  trial 
and  obtained  jugement  at  an  earlier  day  than  that  set  in  their  writ 
for  trial.  The  defendant  having  sold  the  property  to  satisfy  the 
after  attachment  of  Boynton  and  Hurlburt,  the  question  is  now 
presented,  whether  the  plaintiffs  lost  their  lien  upon  said  property, 
by  taking  judgement  before  the  return  day  of  their  writ,  so  that 
the  creditors,  who  attached  afterwards,  can  hold  the  same.  The 
Court  consider,  that  the  lien  of  the  plaintiffs  was  lost  by  their  tak- 
ing such  judgement.  It  is  true,  so  far  as  the  arguments  of  the  plain- 
tiffs' counsel  should  have  weight  in  any  case,  tbey  apply  as  favor- 
ably in  this  as  in  any  other.  Nothing  appears  that  the  plaintiffs' 
judgement^  rendered  by  agreement  on  the  30th  day  of  July,  was 
any  larger  than  would  have  been  a  judgement  that  might  have 
been  rendered  on  the  return  day  of  the  plaintiffs'  writ.  Still  the 
question  returns,  did  the  plaintiffs  preserve  their  Uen  by  obtaining 
a  judgement  in  their  action  regularly  commenced  ?  When  Boyn- 
ton and  HurUmrt  procured  their  writ  to  be  served  by  the  de- 
fendant, by  attaching  said  property,  they  established  their  right, 
not  only  to  the  surplus  of  said  property,  after  the  plaintiffs'  lien 
should  be  satisfied,  but  to  the  whole  of  said  property,  if  the  lien  of 
the  plaintiffs  should  not  be  perfected.  The  moment,  therefore, 
in  which  the  plaintiffs'  action  was  discontinued,  or  they  obtained 
a  judgement  by  confession,  or  in  any  other  way  not  in  the  regular 
prosecution]  of  said  action,  the  lien  of  Boynton  and  Hurlburt 
to  the  whole  of  said  property  was  perfected.  The  property  ceas- 
ed to  be  holden  by  the  plaintiffs'  attachment.  When  the  par- 
ties appeared  before  the  justice  and  agreed  to  have  a  trial  on  the 
30th  of  July,  they  may  have  had  a  trial  about  the  same  matters 
described  in  said  writ,  but  it  was  not  a  trial  in  said  action.  The 
writ  still  stood  a  writ  returnable  the  third  Monday  of  August,  and 
the  judgement  was  rendered  on  the  30th  of  July  preceding.  If 
any  agreement  of  the  parties  to  vary  the  time  of  holding  the  court, 
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could  have  been  valid,  the  most  plausible  course  would  hare  toouC"******** 
to  hare  agreed  to  the  amendment  of  the  writ,  altering  the  return      laao. ' 
day.     We  give  no  intimation  that  even  this  would  have  been  val-  H^y  ^^ 
id.     As  the  case  stands,  it  is  fairly  within  the  case  cited  from    n£^t 
Aikens1  Reports,  where  taking  a  confession  of  judgements,  and 
forthwith  levying  executions  upon  the  property  attached,  was  ad- 
judged to  discharge  die  lien  created  by  the  attachment,  as 
against-other  attaching  creditors  of  the  same  debtor.    There  is, 
therefore,  no  error,  and 

The  judgement  of  the  county  oourtis  affirmed. 

Bailey  and  Marsh,  for  plaintiffs. 

C.  Adam,  for  defendant. 
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Essex  Bridge  Company  vs.  Thaddeus  Tuttl*.  CHimirDiw, 

January, 
That  assumpsit  will  lie  in  favour  of  a  corporation  for  legal  assessments,  when  no  stair        M3& 
utes  or  bye-laws  provide  any  other  remedy,  though  there  be  no  express  promise. 

That  mere  most  be  notice  and  demand  before  suit,  when  suoh  assessments  are  paya- 
ble in  grain,  unless  rendered  unnecessary  by  a  fixed  time  and  place  of  delivery. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiffs  to 
recover  the  assessments  on  ten  shares  of  stock,  which  the  plain- 
tiffs  alleged  the  defendant  bad  subscribed.  The  defendant 
pleaded  non  assumpsit.  On  trial  the  plaintiffs  introduced  a  cer- 
tified copy  of  the  act  incorporating  the  said  company,  which 
was  read  to  the  jury.  To  prove  the  subscription  of  the  ten 
shares  by  the  defendant,  the  plaintiffs  produced  a  book  of  re- 
cords, which  was  proved  to  be  the  records  of  the  company,  la, 
which  it  appeared,  that  the  defendant  was  a  stockholder  to  the 
amount  of  ten  shares*  Guy  C.  Burnham  was  sworn  as  a  wit- 
ness, who  testified  he  was  a  clerk  of  said  company  ;  that  the  said 
book  was  the  records  of  the  company  \,  that  the  defendant  attend- 
ed the  second  meeting  of  the  stockholders,  and,  on  that  occasion 
die  defendant,  among  others,  signed  his  name  to  a  paper  bear- 
ing the  date  of  January  7,  1825,  as  follows :  "  Thaddeus  Tutile, 
ten  shares.'9  To  the  introduction  of  this  testimony  the  defend- 
ant objected,  but  the  court  overruled  the  objection.  It  appeared 
by  said  records,  that  the  directors,  on  the  7th  March  1825,  made 
an  assessment  of  three  dollars  on  each  share,  and  that  notice 
thereof  was  published  in  the  Northern  Sentinel;  and  it  was  proved 
that  the  defendant,  at  that  time,  took  that  paper.  It  also  appear- 
ed by  said  records,  that  the  directors,  on  the  19th  September, 
1825,  made  another  assessment  of  five  dollars  on  each  share,  and 
on  the  17th  January,  1826,  an  assessment  of  eight  dollars  on 

zz 
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Omm^mveuch  share,  and,  on  the  third  July,  1826,  ad  assessment  of  three 
1830. '  dollars  on  each  share.  And  the  plaintiffs  produced  a  witness  to 
Easex  Bridge  9^ow  &**  the  notifications  were  posted  up  in  the  neighbourhood 
Company  0j  g^j  bridge  ;  but  no  evidence  of  any  actual  knowledge  thereof 
Tjiuie.  by  the  defendant.  It  also  appeared  by  said  records,  that,  at  a 
legal  meeting  of  the  stock-holders  on  the  first  day  of  January, 
1827,  a  further  assessment  of  one  dollar  on  each  share  was  voted 
by  the  stock-holders  ;  but  that  the  defendant  was  not  present. 
It  further  appeared,  that  said  bridge  had  been  erected,  and  had 
been  accepted  by  the  judges  of  the  county  court.  On  this  evi- 
dence the  defendant  contended,  and  requested  the  court  to  direct 
the  jury,  that  the  subscription  lor  the  ten  shares  was  not,  of  itself, 
sufficient  to  charge  the  defendant  in  this  action ;  and  that  it  could 
not  be  sustained  without  an  express  undertaking  to  pay  the  as- 
sessment. But  the  court  directed  the  jury,  that  an  express  un- 
dertaking to  pay  the  assessment  was  not  necessary,  but  the  action 
would  lie  on  an  implied  promise  ;  and  that  the  jury  were  at  lib- 
erty to  infer  an  undertaking  from  all  the  circumstances  in  the 
case,  if,  in  their  opinion,  the  said  circumstances  were  sufficient ; 
to  which  the  defendant  excepted.  The  plaintiffs  requested  the 
court  to  direct  the  jury,  that  the  defendant  was  bound  by  the  as- 
sessment so  made  by  the  directors  and  notified  as  aforesaid, 
whether  he  had  actual  notice  thereof  or  not.  But  the  court  di- 
rected the  jury,  that  the  defendant  was  not  bound  by  said  notifi- 
cations, unless  from  the  circumstances  they  could  infer  be  had 
actual  knowledge  thereof;  that,  as  to  the  first  assessment,  which 
was  published  in  the  Northern  Sentinel,  they  might  infer  he  had 
notice  from  the  fact,  that  he  took  the  paper ;  and  that,  as  to  the 
last  assessment  voted  by  the  stock-holders,  the  defendant  in  legal 
contemplation  was  supposed  to  be  present ;  but,  as  to  all  the 
other  assessments,  he  was  not  bound,  as  there  was  nothing  from 
which  actual  notice  could  be  inferred.  And  the  jury  returned 
s  a  verdict  on  the  first  and  last  assessments.  The  plaintiffs  also 
produced  the  deposition  of  Mr. to  prove  that  the  defend- 
ant was  a  stock-holder,  and,  also,  to  prove  that  the  defendant  had 
notice  of  the  assessment :  to  the  reading  of  which  the  defendant 
objected  ;  but  the  court  admitted  it  to  be  read. 

Exceptions  having  been  filed  by  the  defendant,  and  allowed 
by  the  court,  stating  the  foregoing  facts,  the  cause  was  ordered 
to  the  Supreme  Court,  on  a  motion  for  a  new  trial. 

Argument  on  behalf  of  the  defendant. — 1.  The  case  showing 
no  evidence  of  an  express  promise,  the  principal  question  is, 
whether  the  plaintifls  can  maintain  assumpsit  upon  an  implied 
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promise,  arising  frdm  the  subscription.    The  defendant  contends,  CmmEMomr, 
that  the  signing  of  the  paper,  produced  in  evidence  at  the  trial,     \1830.  ' 
could  have  no  other  effect  than  to  make  him  a  member  of  the  eimx  Bridge 
corporation,  and,  as  such,  subject  to  the  legal  duties  belonging  to    Com£*»7 
him  in  that  character.    The  power  to  raise  money  by  assessment,      Tuol* 
^  or  otherwise,  is  not  by  law  incident  to  a  corporation  :  and  the 
only  authority  they  can  have,  to  impose  an  assessment,  must  bo 
derived  from  their  act  of  incorporation ;  and  they  can  have  no  other 
means  of  imposing  assessments  than  are  given  them  by  the  same 
act.    The  act  gives  them,  in  general  terms  only,  the  powers  and  • 
rights  incident  to  corporations,  and  the  power  to  make  by-laws, 
not  repugnant  to  the  laws  and  constitution  of  the  state.    It  was  not 
shown,  that  the  by-laws  gave  the  directors  any  power  to  maker 
assessments,  or  that  such  power  came  within  their  general  du- 
ties ;  and  it  cannot  be  contended,  that  the  bare   appointment  of 
directors  would  give  them  an  unlimited  power  to  tax  the  members 
of  the  corporation,  and  to  enforce  the  payment  of  the  tax  by  ac- 
tion.   Neither  was  it  shown,  that  the  by-laws  provided  that  a  tax 
might  be  made  by  the  stockholders  at  ordinary  meetings,  or,  in 
short,  that  authority  was  any  where  lodged  to  compel  any  individ- 
ual to  pay  any  call  without  his  express  consent.    The  duties  and 
obligations  of  the  members  seem  to  be  purely  voluntary.    But, 
admitting  that  the  assessments  were  legally  made,  yet  the  defend- 
ant contends  that  the  paper   produced,  together   with  the  other 
evidence,  does  not  tend  .to  establish  any  promise,  upon  which  an 
action  can  be  maintained — See  Andover  and  Medford  T.  C.  vs. 
Gould,  6.  Mass.  Rep.  40. — New  Bedford  and  Bridgewater  T. 
C.  vs.  J.  Q.  Adams,  8.  Mass.  R.  138. — Andover  and  Medford9 
T.  C.  vs.  Hay,  7.  Mass.  JR.  102.      In   all  which  cases  it   was 
holden,  that  assumpsit  could  not  be  maintained   without  an  ex- 
press promise.     The  same  point,  though  not  decided,  is  recog- 
nized in  Worcester  T.  C.  vs.  Willard,  5.  Mass.  R.  80. — Gilman 
vs.  Pope,  5.  Mass.  491.— See  also  2  JV.  H.  Rep.  380,  F.  Glass 
Co.  vs.  Alexander. 

2,  The  defendant  contends,  that,  if  liable  at  all,  be  could  not 
be  so  without  actual  notice.  As  to  the  notice  of  the  first  assess- 
ment, it  is  contended,  that  notice  by  publication  in  a  newspaper 
could  not  be  sufficient,  unless  it  was  made  so  by  the  by-laws, 
which  is  not  shown.  And,  as  to  the  assessment  made  by  the 
directors,  the  defendant,  though  a  member  of  the  corporation, 
was  not  bound  to  take  notice  of  their  acts,  unless  they  are  shown 
to  be  such  acts  as  are  expressly  authorized,  either  by  the  act  of 
incorporation,  or  by  the  by-laws.  The  deposition  was  used  for 
the  purpose  of  showing,  that  defendant  was  a  member  of  the  cor- 
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CitiTTxrosvporation,  and  contains  nothing  from  which  the  jury  could  hare 
1830. '     inferred  actual  notice  .of  the  assessment. 


Company5*     Argument  on  behalf  of  the  piping.— Corporations  are  not 
Tuttie.     linnited  in  their  power  of  making  contracts,  but  may  make  any 
contract,  touching  their  corporate  interest,  which  individuals  are  < 
competent  to  make. 

A  contract  between  a  corporation  and  one  of  their  members  is 
equally  as  binding  upon  the  parties  as  a  contract  between  private 
persons. 

The  authority  of  corporations  to  maintain  this  action  on  implied 
promises,  b  laid  down  and  well  established  by  the  following  au- 
thorities:— Chit.  PI.  91,  (96J  1  Esp.Dig.  7,  (25)  Bui.  JV.  P. 
129. — Mayor  of  London  vs.  Gorrey,  2  Lev.  174. — Barber 
Surgeons  of  London  vs.  Pehon,  2  Lev.  252* — Seward  vs.  Ba- 
iter, 1  Term  Rep.  616.— Whitfield  vs.  Hunt,  2  Doug.  727.— 
Mayor  of  Exeter  vs.  Trimbel,  2  Wilson,  95. 

All  the  points  requisite  to  sustain  an  implied  assumpsit,  which 
can  exist  in  any  case,  are  to  be  found  in  this ;  that  is,  a  good 
consideration,  a  charge  to  the  plaintiff  at  the  special  instance  and 
request  of  defendant, — and  the  benefit  by  him  obtained. 

In  cases  of  joint  stock  of  companies,  or  of  individuals  associat- 
ed for  their  common  benefit,  it  will  be  conceded,  that  the  parties 
are  liable  for  all  expenditures  authorized  by  the  object  of  their 
association,  and  their  several  proportions  may  be  collected  by 
action  of  assumpsit  or  account,  and  it  is  not  perceived  that  the  act 
of  incorporation  limits  their  power. 

We  contend,  then,  that,  on  common  and  general  principles,  this 
action  well  lies,  and,  unless  there  is  something  to  distinguish  this 
case,  that  the  plaintiffs  must  recover. 

We  are  aware,  that  in  Massachusetts,  a  different  doctrine  has 
prevailed  in  some  cases,  and  that  the  authority  of  corporations  is 
limited  to  express  contracts.  But  these  decisions  are  founded 
on  the  peculiar  provisions  of  their  statute.  The  general  doctrine, 
however,  for  which  we  contend,  is  recognized.  In  the  case  of 
the  Worcester  T.  C.  vs.  WUlard,  (b  Mass.  801, )  the  court  de- 
cide, that  the  corporation  may  contract  with  a  member,  and  may 
recover  on  an  express  promise.  In  the  case  of  Andover  and  Med- 
Jord  T.  C.  vs.  Gould,  (6  Mass.  40 j  the  court  decide,  that  this 
action  will  not  lie  on  an  implied  promise :  but  they  found  them- 
s  selves  on  the  peculiar  provisions  of  their  statute,  which  the  court 
consider  excludes  all  presumption  of  a  contract.  The  doctrine 
of  the  Massachusetts  courts  cannot  apply  to  this  case,  because  we 
have  no  statute  authorizing  the  forfeiture  of  delinquent  proprietors' 
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shares ;  and  it  is  qjrite  evfilw*  that  had  it  not  been  for  the  statute,  C^£S£*» 
the  Ma$Htckuseit9  courts  would  have  decided  differently.  i83o/ 

These  sharea  are  the  sole  and  exclusive  property  of  the  de-f^ex  Bridge 
fendant,  of  which  he  cannot  be  divested,  but  by  due  process  of  Com^«y 
law.    The  cq?e  then  is  this ;  the  defendant  became  a  stockholder     Tutrix 
at  his  particular  request — the  company  allow  him  to  take  ten 
shares,  which  he  holds,  and  over  which  the  company  have  no 
controul;  and,  if  they  cannot  maintain  this  action,  the  defendant 
will  hold  the  shares  without  any  liability. 

At  a>  subseqent  day  of  the  term,  the  opinion  of  the  court  was 
delivered  by 

Hutchinson,  J. — The  plaintiffs  have  brought  their  action  of  as- 
sunipsit  against  the  defendant,  claiming  to  recover  of  him,  as  a 
member  of  the  corporation  and  a  subscriber  to  the  stock,  there- 
in, the  amount  of  the  assessments  upon  his  shares,  to  defray  the  ex- 
pense of  erecting  their  bridge.  The  declaration  contains  several 
special  counts  for  those  assessments,  and  one  general  count  for 
monies  laid  out  and  expended  in  building  their  said  bridge.  The 
whole  claim  of  the  plaintiffs  is  two  hundred  dollars.  This  action 
was  tried  upon  the  general  iesue  in  the  county  court,  and  a  bill  of 
exceptions  there  allowed,  presents  several  questions,  for  the  decis- 
ion of  this  Court* 

That  the  plaintiffs  have  been  regularly  incorporated  by  the  le- 
gislature, and  have  become  regularly  organized  ;  and  that  they 
have  erected  their  bridge  to  the  acceptance  of  the  board,  appoint- 
ed by  the  statute  for  that  purpose,  are  questions  put  at  rest  by  the 
exceptions  allowed.  That  the  defendant  subscribed  for  tea 
shares  in  the*  stock  of  the  company,  must  be  considered  as  estab- 
lished by  the  verdict.  The  defendant's  liability  to  pay  the  assess- 
ments as  they  have  been  made  by  the  company,  and  his  liability 
to  have  the  same  recovered  from  him  by  an  auction  of  assumpsit, 
form  the  questions  now  in  dispute. 

The  act  of  incorporation  and  the  record  book*  of  the  compa- 
ny are  referred  to  and  made  a  part  of  the  case.  The  act  passed 
in  November,  1824.  This  gives  the  company  power  to  enact 
bye-laws  ;  but  none  were  enacted  till  January,  in  the  year  1837  > 
and  none  at  that  time  containing  any  provision  for  collecting  taxes 
or  assessments.  The  act  makes  the  stock  of  the  company  per- 
sonal property,  and  directs  how  attachments  of  it  may  be  made  ; 
but  says  nothing  about  the  collecting  of  assessments,  and  nothing 
about  the  forfeiture  of  shares  upon  any  contingency  whatever. 

The  time  and  place  for  holding  the  first  meeting  of  the  compa- 
ny were  appointed  by  the  act;  and  the  same  were  holden  accord- 
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Chittifde*,  ing]y,  on  the  3d  of  January,  A.  D.9  1825.     At  that  meeting  (he 
1830. '     company  voted,  that  their  bridge   stock,  be  divided  into  two 
Ewex  Bridge  hundred  shares,  of  twenty  dollars  each  ;  and  that  the  stock-holders 
Company^  8jj0uld  be  entiled  to  one  vote  for  each  share  they  might  possess. 
Tuttle.    They  also  voted  the  money  raised  by  the  sale  of  $aid  shares  should 
be  expended,  by  three  directors  thereafter  to  be  chosen,  in  build* 
ing  a  bridge  across  the  Onion  river,  agreeably  to  said  act ;  and) 
that  the  several  instalments  be  paid  in  cash  and  grain  equally. 
The  company  then  voted  to  adjourn  said  meeting  till  Friday  eve- 
ning, the  7th  of  said  January*     At  this  adjourned  meeting  of 
January  7th,    Thaddeus  Tuttle,  the  defendant,  attended,  and 
subscribed  his  name,  thereby  becoming  a  subscriber  for  the  ten 
shares,  the  assessments  upon  which  are  now  claimed  by  the  plain- 
tiffs. 

The  meetings  of  the  company  were  kept  alive  by  adjourn- 
ments from  time  to  time ;  directors  were  chosen,  and  assessments 
made,  and  other  business  of  the  company  attended  to,  as  suited 
their  convenience,  until  the  bridge  was  completed.  The  several 
assessments,  the  first  of  which  was  made  March  7th,  1825,  and 
the  last  as  late  as  July,  1826,  amounted  to  the  sum  of  twenty  dol- 
lars upon  each  share. 

At  one  of  said  meetings,  holden  February  7th,  1825,  the  said 
company  voted  that  the  directors  should  build  the  bridge,  as  soon 
as  one  hundred  and  fifty  shares  of  the  stock  should  be  taken  up ; 
and,  that  the  treasurer  make  calls  from  time  to  time,  on  the  shares, 
as  the  business  might  require. 

The  bridge  was  completed  and  accepted  according  to  the  act, 
October  19th,  1825. 

Under  the  charge  of  the  court,  the  plaintiffs  recovered  the  first 
assessment,  notified  in  the  Sentinel,  and  the  last  also,  that  was 
voted  in  the  meeting  of  the  company.  The  other  assessments 
were  rejected  from  the  verdict,  for  want  of  proper  notice. 

It  appears  that  these  assessments  were  to  be  paid,  one  half  in 
cash,  and  the  other  half  in  grain  ;  and  no  regulation  or  contract  ap- 
pears about  the  place  of  payment,  or  of  the  delivery  of  the  grain  ; 
noplace  of  common  deposit  for  the  company  agreed  upon,to  render 
a  demand  unnecessary  ;  and  if  a  demand  were  necessary,  none 
appears  to  have  been  made  in  the  season  for  it,  nor  even  before 
this  action  was  commenced.  This  difficulty  is  not  removed  by 
any  notice  in  the  warning  of  the  meeting,  that  any  assessments 
would  be  made.  This,  considering  the  mode  of  doing  their  bu- 
siness, the  keeping  their  meetings  alive  by  adjournments,  and  that 
known,  of  course,  to  the  stock  holders,  may  create  no  other  diffi- 
culty, but  increase  the  necessity  of  a  demand  before  suit. 
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With  regard  to  the  assessment  made  by  the  directors,  and  notCHJ™****1* 
by  a  vote  of  the  company  in  open  meeting,  there  is  a  still  great-      1830. ' 
er  necessity  for  a  demand  and  notice.  This  can  never  be  consid-^^^Brid^ 
ered  as  payable  till  notice,  either  personal  or  in  some  way  pointed    Company 
out  by  the  vote  or  by-laws  of  the  company.    But  the  charge  of  the     Tuttfe. 
court  authorized  a  verdict  for  the  plaintiffs  for  two  assessments,upon 
such  notice  as  was  proved,  without  any  personal  demand,  or  any 
thing  equivalent  thereto,  notwithstanding  half  was  payable  in 
grain.    This  we  consider  erroneous  ;  therefore  the  judgement  of 
the  county  court  is  reversed,  and  a  new  trial  is  granted. 

Whether  the  plaintiffs  will  elect  to  prosecnte  this  action  further, 
or  become  non-suit  and  commence  a  new,  we  know  not.  In  either 
case,it  might  be  beneficial  to  the  parties  to  know  upon  what  grounds 
the  plaintiffs  may  now  have  recovered,  if  presented  in  the  case. 

The  strong  ground  of  defence  against  this  action,  in  case  no- 
tice and  demand  were  sufficiently  proved,  is,  that  there  is  no  ex- 
press promise  proved,  and  that  a  corporation  cannot  recover  up- 
on an  implied  promise.  To  this  point  are  ched  several  authori- 
ties from  Massachusetts  and  New  Hampshire.  Wiih  regard  to 
these  authorities,  two  things  are  worthy  of  notice.  1.  The  cases 
themselves  are  not  so  broad  as  the  principles  laid  down  by  the 
courts  to  govern  them  ;  and  2.  Those  turn  wholly  upon  the  pro- 
visions of  the  statutes  under  which  the  several  corporations  were 
acting.  Those  statutes  pointed  out  a  remedy  for  the  non-pay- 
ment of  assessments;  to  wit,  the  forfeiture  of  the  shares.  And, 
surely,  when  a  man  subscribes  for  stock  in  a  corporation,  and 
the  laws  in  force,  whether  the  general  laws  of  the  state,  or  those 
specially  regulating  the  concerns  of  such  corporation,  provide  for 
the  forfeiture  of  the  stock  for  non  payment  of  assessments,  and  no 
other  mode  is  provided  to  enforce' payment,  it  is  fair  to  conclude 
afid  adjudge  the  corporation  destitute  of  any  other  remedy  but  to 
take  the  forfeiture  of  the  shares.  In  this  state,  neither  the  gener- 
al laws  nor  the  act  by  which  the  plaintiffs  were  incorporated,  nor 
any  bye-laws  oftheeompany,  create  any  forfeiture  of  the  shares 
for  the  non  payment  of  the  assessments.  Therefore,  this  case 
comes  not  at  all  within  the  principles  and  reasons  of  the  authorities 
cited  from  Massachusetts  and  New  Hampshire. 

Moreover,  the  stock  of  this  company  having  been  divided  into 
two  hundred  shares  at  twenty  dollars  a  share,  before  Tuttle>  the 
defendant,subscribed,  and  he,  by  his  subscribing,  having  acquired  a 
title  to  ten  shares  of  that  stock,so  divided,he  may  well  be  considered 
as  accepting  the  proposition  to  take  the  ten  shares  at  that  price,or  at 
such  a  price,  not  exceeding  twenty  dollars  a  share,  as  would  be 
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ORmffMur,  the  proportion  of  said  ten  shares  of  the  whole  expense  of  building 
1830.'    the  bridge;  audio  pay  for  the  same  in  such  reasonable  tune  or  times 
Essex  $ridg«  ** t*10  expenditures  might  require.     The  consideration  may  be 
Company    considered  as  executed.    The  defendant  bought  the  ten  shares. 
Tirtiie.     This  gave  him  a  right  to  vote  in  all   the  meetings  of  the  com- 
pany,   and  to  have  his  vote  count  as  ten  of  the  two  hun- 
dred votes.     This  gave  him  a  right  to  ten  dollars  of  every 
two  hundred  received  as  tolls  at  the  bridge  when  erected.    For 
this  right  he  ought  to  make  payment  according  to  the  mutual  un- 
derstanding of  him  and  the  company.     Assumpsit  was  the  only 
remedy  to  compel  payment,  which  then  existed,  or  has  ever  ex- 
isted ;  and  he  must  have  signed  to  render  himself  liable  to  existf- 
ing  remedies,  while  his  signing  gave  him  the   property.      At  any 
rate,  the  legal  effect  of  his  subscribing  for  the  stock  is  to  render 
him  thus  liable. 

This  comes  fully  within  the  equity  of  a  case  of  assumpsit  for 
use  and  occupation  on  a  parol  lease.  This  lies  as  well  in  fa- 
vor of  a  corporation  as  of  an  individual.  ■*— See  13  Cam.  Law 
Rep.  341. —The  Mayor  and  Burgesses  of  Stafford  vs.  Till,  4 
Bing.  75. 

The  general  principle  of  sales,  or  letting  for  use,  applies  as  wefl 
to  corporations,  of  matters  which  they  have  a  right  to  sell  or  let 
for  use,  as  to  individuals,  enjoying  the  same  right :  where  there  is 
no  other  specific  remedy,  the  promise  will  be  implied  to  pay  for 
what  is  purchased  or  hired. 

Here  was  a  sale.  The  ten  shares  became  vested  in  the  de- 
fendant. He  may  be  compelled  to  pay  for  tbera.  But  he  must 
not  be  compelled  to  pay  otherwise,  than  according  to  the  terms 
of  payment  proposed  by  the  vote  of  the  company  before  the  de- 
fendant became  a  purchaser ;  that  is,  half  iq  money  and  half  in 
grain.  And  a  demand  must  be  made  before  suit,  unless  the 
vote  contained  astipulation  about  the  time  and  place  of  payment, 
by  which  a  demand  would  be  rendered  unnecessary. 

New  trial  granted* 

Charles  Adams,  for  plaintiffs. 

Bailey  and  Marsh,  for  defendant. 
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Got  Catun,  petitioner  v$.  Hucak  Lowu,  petitionee.        camim* 

That  the  Court  will  grant  anew  trial,  on  terms,  where  a  good  defence  appears,  though 
not  made  in  strict  season ;  said  defence  depencKngnpon  the  result  of  a  controversy 
with  a  third  person* 

Hutchinson,  J.  This  was  a  petition  for  a  new  trial,  presented 
to  this  Court  under  a  rule  entered  into  by  said  Lowry,  at  the  term 
of  this  Court  in  1829.*  Lowry  then  had  leave  to  amend  the  re-" 
cord  of  a  judgment  of  this  Court,  rendered  several  years  since,  so 
as  to  include  the  amount  oCa  judgement  of  the  county  court,  omit- 
ted by  mistake,  on  his  entering  info  a  rule,  that  said  Catlin  might 
prefer  his  petition,  at  this  term,  for  a  new  trial  in  the  original  action, 
notwithstanding  the  statute  of  limitations  bad  run  against  such 
petition. 

On  the  hearing  of  this  petition,  it  was  made  to  appear  to  this 
Court,  that  Lowrtfs  original  action  was  brought  upon  a  receipt 
for  property,  which  Lowry,  as  sheriff  had  attached  as  the  proper- 
ty of  Nathaniel  Blood  and  Nathaniel  Blood,  jun.  and  which 
receipt  said  Catlin  had  signed  in  behalf  of  said  Nathaniel  and 
Nathaniel,  jun. ;  also,  that  one  Joseph  Barney  had  laid  a  claim 
for  the  same  property,  saying  it  belonged  to  him,  and  not  to  said 
Nathaniel  and  Nathaniel,  jun.,  and  had  brought  his  action  against 
the  said  Catlin  for  the  same  property,  and  had  recovered  of  him  its 
value:  This  judgement  of  Barney  had  been  paid  by  said  Catlin. 
-  These  matfersthusappearing,shouldsaidZio«pry  collect  his  judge- 
ment as  amended  last  term,  it  would  be  a  dead  loss  to  said  Catlin. 
The  new  trial  prayed  for  was  granted  on  terms,  that  said  CatUn 
pay  all  the  cost  of  said  Lowry*s  action  to  this  time,  and  take  no 
back  cost  should  he  recover.  Said  Lowry  has  leave  also  to  dis- 
continue his  suit  at  the  present  term  without  cost,  if  he  shall  now 
elect  so  to  do. 

Mams,- for  Catlin. 

Thompson,  for  Lotory. 

*  See  page  365. 
AAA 
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*%£££;  David  Hoa*  t?*.  Tbk  Ccnmstsomui  or  Jail  Dlcuvtfty  for 
1829.  Franklin  County, 

A  term  of  dm  court;  holden  by  adjournment,  under  the  statutes  of  thii  state,  k  a  dia- 
tract  term,  and  not  a  continuation  of  the  former  term  ;  and  an  adjudication,  that  the 
act,  from  which  the  cause  of  action  m  any  case  accrued,  was  wilful  and  malicious, 
in  order  tt>  preclade  a  debtor  from  die  benefit*  and  privileges  of  to*  «*  act  rearing  to 
jails  and  jailors,  and  for  the  relief  of  persona  imprisoned/'  must  be  made  at  the 
m    term  when  the  judgment  is  rendered,  and  not  at  a  subsequent  adjourned  term, 

David  Hear,  a  prisoner  in  the  common  jail  in  the  county  of 
Framldin,  was  confined  io  prison  by  virtue  of  an  execution,  isaued 
oa  judgment  rendered  by  the  county  court  in  said  county,  at  the 
torn  thereof  holden  in  April*  J  828,  in  an  action  of  trespass,  at  the 
sent  of  Stephen  Davis.  At  an  adjourned  term  of  the  court,  bol- 
den in  June,  1828,  the  court,  on  the  motion  of  Davis,  made,  and 
ordered  to  bet  entered  upon  the  record,  an  adjwlication,  that  the 
cause  of  action  in  said  anil  accrued  from  the  wiUul  and  malicious 
act  of  tbe*defeodaot j  and  execution  was  tewed,  with  a  minute  of 
■aid  adjudication  endorsed  and  certified  thereupon.  The  prison- 
er! alter  hi*  commitment  on  the  execution,  appKed  to  the  com- 
aaiaskmera  of  jail  delivery,  to  admit  him  to  the  oath  prescribed  for 
poor  debtor*  in  die  act  relating  to  jails  and  jailors,  and  for  the 
velief  of  persona  imprisoned  therein  $  but  the  commissioners  re- 
fused to  receive  and  bear  his  application*  on*  the  ground  that  the 
adjudication  certified  upon  the  execution  precluded  him  from  the 
benefit  of  the  oath.  A  rule  was  obtained,  on  the  motion  of  the 
prisoner,  calling  on  the  commissioners  of  jail  delivery  to  shew 
cause  why  a  writ  of  mandamus  should  not  issue,  commanding  them 
to  receive  and  hear  the  application  of  the  prisoner,  and  allow  him 
the  benefit  of  the  oath  prescribed  in  the  act  aforesaid,  notwith- 
standing the  adjudication  certified  upon  the  execution,  if  he  should 
appear  to  be  otherwise  entitled  to  the  oath. 

Smith,  in  behalf  of  the  commissioners,  and  of  Davis,  the  cred- 
itor, shewed  cause  against  the  rule. 

Royce,  for  the  prisoner,  argued  in  support  of  the  rule,  and  cited 
the  King  vs.  the  Bailiffs  of  Ipswich,  7  East,  85,  and  Exparte 
John  King,  7  East,  91. 

Prentiss,  J.  delivered  the  opinion  of  the  court. — The  judg- 
ment on  which  the  execution  was  issued  against  the  prisoner,  by 
virtue  of  which  he  is  confined,  was  rendered  at  the  stated  term  of 
the  county  court  holden  in  April,  1828,  and  the  adjudication  that 
the  act  from  which  the  cause  of  action  accrued  was  wilful  and 
malicious,  was  made,  and  entered  upon  the  record,  at  a  term  of 
the  court  holden  by  adjournment  in  June  after.  By  the  statute 
of  1823,  it  is  enacted,  that  every  person,  who  shall  be  imprisoned 
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by  virtue  of  any  execution,  issued  on  a  judgment,  recovered  id  FftA*»u»r 
any  action  of  debt,  detinue,  replevin,  ejectment,  trespass,  or  tre»-      im* 
pass  an  the  case,  shall  be  entitled  to  all  the  benefits  and  privilege      ^~ 
es  of  the  "  act  relating  to  jails  and  jailors,  and  for  the  relief  of^,,,,*;^,^ 
persons  imprisoned  therein,"  and  of  the  several  acts  in  addition    .    °f 
thereto,  unless  the  court,  rendering  such  judgment,  shall,  at  the  * 

time  or  term  of  rendering  the  same,  adjudge  that  the  cause  of  ac- 
tion accrued  from  the  wilful  end  malicious  act  or  neglect  of  such 
person,  and  a  minute  thereof  be  inserted  in,  or  endorsed  and  cer- 
tified upon  such  execution.  (Comp.  Stat.  p.  240.  s.  1.)  On 
common  principles,  a  court  holden  by  adjournment  is  not  a  new 
term,  but  a  continuance  of  the  former  term  of  the  court- — The 
King  vs.  The  Justices  of  Sussex,  7  T.  Rep.  103.— Commonwealth 
vs.  The  Justices  of  Norfolk,  5  Mass.  43$ .) — Our  statutes,  bow- 
ever,  seem  to  treat  a  court  holden  by  adjournment  as  a  new  term, 
and  in  various  instances  speak  of  a  stated  session  and  an  adjourn- 
ed session  of  the  court  as  being  different  sad  distinct  terms*— 
Thus,  no  writ,  in  any  civil  action,  shall  be  made  returnable  to  any 
adjourned  county  court.  A  grand  jury  may  be  summoned  to  at- 
tend any  stated  or  adjourned  session  of  the  county  court.  An 
appeal  from  the  judgment  of  a  juttice  of  the  peace,  shall  be  taken 
to  the  next  county  court,  whether  the  same  be  an  adjourned  or 
stated  term.  A  report  of  referees,  under  a  rule  issued  by  a  jus- 
tice of  the  peace,  shall  be  made  to  the  next  county  court,  wheth- 
er it  be  an  adjourned  or  stated  session  thereof.  On  these,  and 
various  other  provisions  which  might  be  mentioned,  we  are 
inclined  to  think,  that  a  term  of  the  court  bolden  by  adjournment, 
under  our  statutes,  must  be  considered  a  new  and  distinct  term, 
and  not  a  continuation  of  the  former  term  of  the  court.  As  judg- 
ments here  are  considered  as  rendered  on  the  last  day  of  tfce 
term,  this  principle  will  remove  all  doubts  as  to  the  time  when 
executions  may  regularly  issue,  as  well  as  save  many  questions  as 
to  the  liability  of  bail  and  of  property  attached,  and  will  be  more 
convenient  as  well  as  consistent  in  practice.  The  statute,  as  wo 
have  already  seen,  is  express,  thfct  an  adjudication,  that  the  act, 
from  which  the  cause  of  action  in  any  case  accrued,  was  wilful 
and  malicious,  in  order  to  have  any  effect,  must  be  made  at  the 
term  when  the  judgment  is  rendered  ;  and  as  the  adjudication, 
certified  upon  the  execution  upon  which  the  prisoner  is  confined, 
cannot,  on  the  principle  We  have  adopted,  be  considered  as  made 
at  the  term  when  the  judgment  was  rendered  against  him,  it  can- 
not preclude  him  from  the  benefit  of  the  oath  prescribed  for  poor 
debtors.    The  consequence  is,  that  the  rule  roust  be  made  abso- 
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**£££'  lute  for  **  writ  of  ****&****  to  »»«•>  directing  the  commission- 
1829*  era  to  receive  and  hear  the  application  of  the  prisoner,  and  allow 
Hoar  biro  the  benefit  of  the  oath,  notwithstanding  die  certificate  upon 
Comm^'ionem1110  execution,  if  h«  shall  appear  to  be  otherwise  entitled  to  it. 


abnL,.  Rule  absolute. 

1  "  *  *  *  Cfl  *  * *      * 
*/<£^'  Alphonzo  Kilburn  vs.  Asahel  Demming. 


1829. 


A  portable  machine  called  a  Billy  and  Jenny,  wed  for  spinning  and  manufacturing 
cloth,  ia  not  exempt  from  attachment  and  execution. 

This  was  an  action  of  trespass  for  taking  and  carrying  away  a 
certain  instrument  or  apparatus  for  spinning  and  manufacturing 
cloth,  called  a  Billy  and  Jenny,  to  which  the  defendant  pleaded 
the  general  issue,  with  notice  of  his  having  caused  the  said 
spinning  instrument  or  apparatus  to  be  attached  at  his  suit  on  a 
writ  of  attachment  against  the  said  Mphonzo  Kilburn,  returnable 
be .  The  issue  was  by  agreement  of  parties  set  to  the  court  for  trial. 

The  plaintiff  having  proved  his  property  and  possession  in  the 
said  Billy  and  Jenny  at  the  time  of  the  taking  complained  of, 
and  that  the  defendant  caused  the  same  to  be  attached  and  taken 
away,  it  became  a  question  on  trial  whether  said  Billy  and  Jenny, 
at  the  time  of  the  taking  complained  of,  was  by  law  attachable, 
on  ordinary  mesne  civil  process,  or  was  privileged  from  such  at- 
tachment, as  being  an  article'of  furniture,  or  implement  of  his  trade 
necessary  for  upholding  life.  It  was  proved  that  the  plaintiff  was 
by  profession  a  spinner  in  the  manufacture  of  cloth,  which  busi- 
ness he  carried  on  part  of  the  year,  and  part  of  the  year  be  work- 
ed as  a  clothier.  That  about  two  years  before  the  taking  in  ques- 
tion he  purchased  the  Billy  and  Jenny  at  the  cost  of  about  one 
hundred  dollars,  for  his  own  use,  in  his  trade  and  business  afore- 
said— that  it  was  a  machine  of  about  the  weight  and  dimensions  of 
a  common  domestic  loom,  capable  of  being  easily  transported 
from  place  to  place,  and  of  being  taken  down  and  set  up  at  pleas- 
ure, and  calculated  so  as  to  be  conveniently  worked  by  band; 
though  it  appeared  that  the  same  kind  of  instrument  was  some- 
times fitted  to  other  machinery,  so  as  to  be  propelled  by  water 
power. 

It  was  further  proved,  that  until  the  attachment  of  said  machine 
the  plaintiff  followed  his  trade,  using  therein  the  machine  4hd 
working  it  by  hand ;  and  that  he  transported  it  to  various  places  as 
employment  offered  ;  and  regularly  worked  it  as  the  means  of 
supporting  himself  and  family. 

From  these  fects  the  plaintiff  contended,  that  the  machine  was 
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not  liable  to  be  attached,  and  that,  consequently  the  plaintiff  was  *}£££; 
entitled  to  recover.    But  the  court  decided  that  said  machine  was       w®-' 
liable  to  be  attached,  and  rendered  judgment  for  the  defendant     Kilbum 
accordingly.  Dea^ingf 

The  plaintiff  filed  a  bill  of  exceptions,  stating  the  foregoing  facts, 
which  was  allowed,  and  the  cause  thereupon  was  ordered  to  the 
Supreme  Court. 

Mr.  Royee,  for  the  plaintiff,  cited  Patterns.  Shepard,  4. 
Con.  Rep.  450. 

Mr.  Smith,  for  the  defendant,  contended  that  the  machine  in 
question  was  not  exempt  from  attachment  by  the  statute,  it  not 
being  household  furniture  necessary  for  upholding  life,  nor  a  tool 
within  the  meaning  of  the  act ;  and  cited  5  Mass.  Rep.  313. — 13 
do.  82 — That  the  case  presented  no  question  of  law,  as  the  court, 
by  finding  the  issue  for  the  defendant,  necessarily  found  that  the 
article  in  question,  although  it  might  be  a  tool,  was  not  necessary 
for  upholding  life. 

The  opinion  of  the  Court  was  delivered  by. 

Prentiss,  J. — The  statute,  directing  the  levying  and  serving  of 
executions,  exempts  from  execution,  "  one  cow,  and  such  suita- 
ble apparel,  bedding,  tools,  arms,  and  articles  of  household  furni- 
ture, as  may  be  necessary  for  upholding  life." — (Comp.  Stat.  p. 
208.  s.  1.)— Though  the  exemption,  in  terms,  is  confined  to  ex- 
ecutions, yet  as  the  object  of  an  attachment  is  to  take  property  to 
be  sold  on  execution  in  satisfaction  of  the  judgment  which  -may 
be  recovered,  chattels,  which  cannot  lawfully  be  seized  and  sold 
on  execution,  cannot  lawfully  be  attached. 

Whether  or  not  the  machine  in  question  was  exempt  from  at- 
tachment, depends  upon  the  meaning  and  construction  of  the 
word  tools  in  the  statute.  A  provision,  substantially  the  same  as 
the  one  contained  in  the  statute  of  this  siate,  exists  in  several  of 
the  other  states  ;  and  in  some  of  them,  adjudications  are  to  be 
found,  fixing  the  meaning  and  extent  of  the  provisions.  In  Mas- 
sachusetts, the  statute  exempts  the  tools  of  any  debtor,  necessary 
for  his  trade  or  occupation,  from  attachment  and  execution ;  and 
it  appears  to  have  been  there  decided,  that  neither  implements  of 
husbandry,  necessary  for  tilling  land,  nor  a  printing  press,  types, 
and  other  implements  of  a  printing  office,  are  tools  within  the 
meaning  of  the  statute. — (Dotty  vs.  May,  5  Mass.  313. — Buck- 
ingham  vs.  Billings,  13  Mass.  82.)  In  the  last  mentioned  case, 
the  court  said,  that  the  statute,  being  in  derogation  of  the  com- 
mon rights  of  creditors,  ought  to  have  a  strict  construction,  ac- 
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***jra^>oe^  and  that  the  term  tooU  m 

1829. '    the  statute  must  be  understood  to  designate  those  simple 
Kiibuni     ments,  which  are  commonly  used  by  the  hand  of  out  man  m  i 

manual  laboar  necessary  for  his  subsistence,  and  did  not  compre- 
hend complicated  machinery  and  expensive  utensils,  which  may 
be  of  themselves  of  great  value.  Although  a  different  doctrine 
is  laid  down  in  the  case  of  Patten  vs.  Shepard,  (4  Con.  Rep. 
450,)  yet  the  reasons  and  principles  on  which  the  former  case 
proceeded,  appear  to  us  to  be  sound,  and  the  doctrine  of  it  to  be 
more  agreeable  to  the  general  policy  of  our  laws  for  the  security 
of  debts,  and  to  what  we  believe  to  have  been  the  common  un- 
derstanding in  the  state*  Indeed,  this  doctrine  was  recognized 
and  adopted  by  the  Supreme  Court  of  this  state  several  years 
ago.  I  remember  to  have  been  counsel  in  a  case,*  in  which  it 
was  determined,  that  moulds,  used  by  a  paper-maker  in  the  manu- 
facture of  paper,  were  not  took  within  the  meaning  of  the  statute, 
and,  consequently,  were  not  exempt  from  execution.  Unless 
the  word  tools  is  taken  in  its  appropriate  sense,  as  applying  to 
simple  instruments  ordinarily  used  in  manual  labour,  the  exemp- 
tion will  embrace  property  of  a  kind  and  value,  which  it  is  obvi- 
ous never  could  have  been  within  the  intent  and  meaning  of  the 
statute.  It  will  extend,  Air  aught  we  see,  not  only  to  the  imple- 
ments and  apparatus  of  a  printing  office,  but  to  the  machines, 
looms,  and  spindles  of  a  manufactory,  and  indeed  to  a  great  vari- 
ety of  complicated  machinery  and  utensils,  of  great  value,  all  of 
which  will  be  looked  tip  from  creditors*  On  the  principles  of 
justice,  the  property  of  a  debtor  should  be  subject  to  the  satisfac- 
tion of  his  debts  ;  and  the  exemption  in  the  statute  ought  not  to 
be  extended  beyond  what  the  policy  and  humanity  of  the  law 
clearly  require*  Though  the  machine  in  question,  as  the  case 
states,  was  worked  by  the  plaintiff  by  hand,  yet  it  is  a  machine  of 
the  same  kind  and  construction  which  is  used  in  manufactories 
end  propelled  by  water  power ;  and  if  this  machine  of  one  hun- 
dred spindles,  of  the  cost  of  $100,  is  exempt  from  attachment, 
why,  on  the  same  principle,  may  not  a  machine  of  five  hundred 
or  a  thousand  spindles,  and  of  the  cost  of  $1000,  be  exempt. 
The  distinction  between  simple  instruments  of  ordinary  manual 
operation,  and  complicated  implements  end  machinery,  tppears 
te  be  a  fit  general  rule  to  be  adopted  and  acted  upon ;  and  though 
the  case  before  us,  under  the  circumstances  stated,  may  not  be 
entirety  free  from  doubt  and  difficulty,  yet  we  do  not  see  bow 
we  can  hold  the  machine  in  question  to  be  free  from  attachment, 

*Burb<mk  va.  Ree<%  Washington  County,  July  Term,  1322. 
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without  giving  a  construction  to  th»«totute9  which  would  lead  to  ***a*u*> 
an  exemption  of  property,  of  a  description  and  kind  never  con-    *%£?' 
templated  by  the  legislature,  and  to  an  extent  in  value,  which     ^^ 
would  comport  as  little  with  sound  policy  as  with  justice.  "^ 

Judgment  affirmed. 

Royce,  Tor  plaintiff. 

Smith,  for  defendant. 


*  »  *  Mv»^ 


Hollis  Hastings  vs.  William  R.  Webber. 

Frabtzu*, 

A  declaration  in  covenant,  alleging  "  that  the  defendant,  by  his  deed  under  his  jSS!*' 
band  and  seal,  covenanted  with  the  plaintiff;  that  he  was  well  seized  of  certain 
mremtsesin  said  deed  described— that  the*  were  free  and  dear  from  all  incumbrances: 
and  that  he  would  warrant  and  defend  subpremises,"  &c  concluding  with  an  aver- 
ment, "  that  the  defendant  war  not  sewed?  fee.  is  sufficient  to  show  that  the  ac- 
tion concerns  the  title  to  land,  and  that  a  justice  of  the  peace  has  do  jurisdiction 
therein,  undes  the  first  section  of  the  act  of  1831,  respecting  the  powers  of  justices 
of  the  peace :  and  a  writ  of  audita  querela,  brought  to  set  aside  a  judgment  render- 
ed by  a  justice  of  the  peace  by  default  in  such  an  action,  setting  fourth  the  cause  of 
action,  as  above  mentioned,  wa»,on  demurrer,  held  to  be  sufficient. 

This  was  a  writ  of  audita  querela,  stating  that,  "  on  the  first 
day  of  October,  1827,  William  R.  Webber,  by  his  natural  guar- 
dian, Aaron  Webber,  prayed  out  a  writ  of  attachment  in  his  fa- 
vour against  the  said  HoUis  Hastings,  dated  the  day  and  year 
last  aforesaid,  signed  by  Urial  Smith,  justice  peace  within  and 
for  said  county  of  Franklin,  demanding  eighty  dollars  damages, 
returnable  before  said  justice  Smithy  on  the  third  Tuesday  of 
October,  1827,  in  and  by  which  the  said  Rottis,  was  attached  to 
answer  unto  the  said  fVUliam  R.  Webber,  in  an  action  of  cove- 
nant broken,  which  said  declaration  was  in  the  words  and  fig- 
ures following,  to  wit :  *  for  that  the  defendant,  on  the  24th  day  of 
"  Nov.  1824,  by  his  deed  under  his  hand  and  seal  of  that  date, 
"  covenanted,  among  other  things,  with  the  said  William  R.  that 
"  he,  the  said  defendant,  was  well  seized  of  certain  premises  in 
"  said  deed  described — that  they  were  free  from  all  ineumbraa* 
"  ces — that  he,  the  said  defendant,  would  warrant  and  defend  said 
"  premises  from  all  lawful  claims,  as  by  said  deed  ready  to  be 
"  produced  will  appear :  and  the  plaiutifi  avers  that  the  said  pram- 
"  ises  were  not  free  of  ail  incumbrances — that  the  defendant  was 
"  not  seized  of  said  premises,  and  that  he  has  not  warranted  and 
"  defended  the  said  premises,  as  in  said  deed  he  had  covenanted". 
And  the  complainant  says,  that  afterwards,  to  wit,  on  the  said 
27th  day  of  November,  1827,  at  St.  Albans,  aforesaid  the  said 
William  R.  Webber,  by  the  consideration  of  said  justice  recov- 
ered a  judgment  in  the  suit  aforesaid  in  his  favour  against  the 
said  complainant  for  the  sum  of  sixty  dollars  damages,  and  for 
the  sum  of  two  dollars  and  seventy  five  cents  costs  of  said  suit, 
and  afterwards,  to  wit,  on  the  same  27ih  day  of  November,  1 827, 
the  said  William  R.  Webber,  prayed  out  a  writ  of  execution," 
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F*Avranr,  fee.   A»  And  tbe  complainant  saith  that  the  aforesaid  judgment 
*^5!£*'    and  execution  are  illegal,  void  and  oppressive,  in  this,  that  the 

; said  justice  had  no  jurisdiction  of  the  subject  matter  of  die  afore- 

Hm^ngs    said  suit  in  which  the  aforesaid  judgment  was  rendered,  and  prays 
Webber,    that  said  judgment  and  execution  may  be  set  aside,"  &*• 

To  this  complaint  there  was  a  demurrer,  and  several  special 
causes  assigned,  to  wit : 

1 .  It  is  not  alleged  b  said  complaint,  what  other  court  or  juris- 
diction might  lawfully  entertain  and  try  said  action  in  favour  of  the 
said  TVtlliam  against  the  said  Hollis,  if  the  said  justice  of  the 
peace  could  not. 

2.  It  is  not  alleged  how,  or  wherein,  the  want  of  jurisdiction 
in  said  justice  peace  consisted  ;  whether  in  the  subject  matter  of 
the  suit,  or  in  some  interest  or  relationship  of  said  justice,  or  from 
his  having  acted  as  counsel  for  either  of  the  parties. 

3.  It  is  not  alleged  that  the  trial  of  said  action  necessarily  would 
or  could  draw  in  question  the  right  or  title  of  any  lands  or  real 
estate. 

4.  It  is  not  alleged  that  the  right  or  title  of  any  lands  or  real 
estate  did  come  in  question  in  said  action. 

5.  It  is  not  alleged  that  the  want  of  jurisdiction  was  ever 
pleaded  or  objected  to  said  action :  but  on  the  contrary,  it  does 
appear  by  the  record  of  said  action  enrolled  in  this  suit,  that  the 
complainant  submitted  himself  to  the  jurisdiction  of  said  justice, 
and  confessed  the  cause  of  action  before  said  justice  by  becom- 
ing defaulted. 

It  appeared  by  the  record  of  the  original  suit  that  the  said  Hol- 
lis Bastings  did  not  defend,  but  suffered  a  default  in  said  action. 

The  cause  was  tried  in  the  county  court  at  June  adjourned 
term,  1828,  when  a  judgment  was  rendered  for  the  defendant 
that  the  complaint  was  insufficient.  The  plaintiff  excepted  to  the 
decision,  and  removed  the  cause  to  the  Supreme  Court. 

Mr.  Smith,  for  the  complainant. — It  is  contended  in  support 
of  the  complaint,  1.  That  it  is  not  necessary  to  state  what  other 
court  had  jurisdiction,  especially  as  it  was  a  court  of  inferior  juris- 
diction that  rendered  the  judgement  complained — 1  Chitty's  PL 
433.-6  East,  600—601 . 

2.  It  does  appear  from  the  complaint  that  it  was  on  account  of 
the  subject  matter  that  said  justice  had  no  jurisdiction  of  said  suit. 

3.  It  does  appear  from  the  complaint  that  the  title  of  land 
necessarily  came  in  question :  it  was  the  very  gist  of  the  action, 
whether  the  said  complainant  was  well  seized  of  the  premises,  and 
whether  they  were  free  and  clear  of  all  incumbrances ;  and  wheth- 
er he  had  warranted  and  defended  said  premises.     Seizen  in 
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law  means  a  right  to  lands  and  tenements.  2  Jacob's  Law  Diction-  f^J™*' 
«ry,  Seizen.    Again,  it  is  not  necessary  to  allege  that  the  title  of      im ' 
land  did  come  in  question  j4  but  it  »  sufficient  thai  it  appears  from    hmu^- 
die  complaint,  that  the  tide  of  land  was  concerned*    Stat.  139#    W(£^ 
1  Sse.  o)  Act  passed  Nov.  Ibth  1821. 

4.  It  wasrnot  necessary  to  allege  in  the  complaint  that  the  want  of 
jurisdiction  was  ever  pleaded)  and  the  fact  that  the  complainant 
appeared  could  not  give  the  court  jurisdiction* 

Royce  and  Bunt,  for  the  defendant. — A  justice^  court  being 
la  court  of  record  in  this  state,  all  reasonable  presumptions  are  to 
be  made  that  the  jurisdiction  of  such  court,  as  well  as  other  courts 
of  record,  is  properly  exercised.  And  as  the  effect  of  this  com- 
plaint, if  sustained,  is  not  only  to  vacate  the  final  judgement  of 
the  magistrate,  but  to  subject  all  who  have  acted  under  it,  the 
Court  will  require  a  clear  case  on  the  part  of  the  complainant  be* 
fore  they  will  pronounce  the  judgement  and  execution  void. 

Another  principle  to  be  applied  in  tills  case  is,  that  every  de* 
claration  or  complaint,  or  other  pleading,  is  to  b*  construed  more 
strongly  against  the  pleader  than  his  adversary.  Nothing  is, 
therefore,to  be  added  to  this  complaint  by  construction  or  intend* 
ment,  in  order  to  oust  the  jurisdiction  of  the  justice. 

We  then  contend,  1 .  That  it  does  not  appear  from  the  decla- 
ration before  the  justice,  as  recited  in  this  complaint,  that  he  bad 
not  jurisdiction  to  hear,  try  and  determine,  the  cause  of  action 
therein  mentioned*  It  is  not  averred  in  the  complaint,  nor  will 
the  Court  presume  in  aid  of  the  complaint,  that  the  deed  there 
spoken  of  was  a  deed  of  conveyance  of  real  estate,  or  that  the 
covenants  declared  on  related  to  real  estate ;  the  word  "  premis- 
es" and  the  other  words  there  used  being  equally  applicable  to 
other  descriptions  of  property. 

2.  That  if  the  want  of  jurisdiction  does  not  necessarily  and 
conclusively  appear  from  the  declaration  before  the  justice,  his  pro* 
ceedings  are  now  valid,  though  he  might  not  have  had  jurisdiction 
to  hear,  try,  and  determine  the  subject  matter  intended  to  be  liti- 
gated. It  appearing  from  the  record  of  the  justice  enrolled  in 
this  case,  that  the  defendant  in  that  action  did  not  defend  it,  but 
suffered  a  default,  the  judgement  is  apparently  good  ;  unless  the 
Court  say,  that  the  trial  would  certainly  have  put  the  title  of  land 
in  issue.  This  is  more  than  the  complainant  has  seen  fit  to  say, 
and  it  is  to  be  presumed  he  has  made  the  best  of  his  case. 

Prentiss,  J.  delivered  the  opinion  of  the  Court. — A  justice  of 
the  peace  is  authorized  and  empowered  to  hear,  try,  and  deter* 
mine,  all  pleas  and  actions  of  a  civil  nature,  other  than  actions  for 

BBB 
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l^KM't  dtaderooswordi,  false  imprisontrttnt,  teptovta  abort  the  Mm  of 
1829. '    *****  itolhfs,  trespass  upon  the  freehold,  and  where  the  ml*  of 
Hastji^T"  kh<*  k  concerned,  where  the  debt  of  other  mutter  in  derated,  dots 
Webb**.    *K  cxccwl  the  sum  of  one  hundred  dollar*.— -Comp^  Sfdl.  p. 
139,  t.  1.— rAn  action  of  covenant  broken  on  it  deed  of  cdftvey- 
tttace,  in  which  a  breach  is  assigned,  that  die  defendant  ttas  not 
seised,  or  had  no  right  to  convey  the  land,  brings  the  title  to  real 
estate  directly  in  question.— Bickford  vs.  Page,  2  Ma**.  402,  ». 
As  the  statute  excludes  from  the  jurisdiction  of  a  justice  of  the 
peace  all  actions  where  the  title  of  land  is  concerned,  and  ah  ac- 
tion of  covenant  on  a  deed  of  conveyance  of  land  necessarily  con- 
cerns the  title  of  land,  the  only  question  in  this  case  is,  wheth- 
er it  sufficiently  appears  from  the  plaintiff's  writ,  that  the  original 
action,  in  which  the  judgment  complained  of  was  rendered,  was 
of  that  description. 

There  is  no  format  and  express  averment  in  the  plaintiff's  writ, 
that  the  action,  in  which  the  judgment  was  rendered,  concerned 
the  tide  to  land ;  but  the  writ  sets  forth  the  declaration  in  the 
original  action,  in  htec  verba,  and  from  that  alone  we  must  de- 
termine whether  the  action  concerned  a  tide  to  land  or  not.— 
The  declaration,  as  recited  in  the  plaintiff's  writ,  appears  to  be 
a  concise  statement  of  the  cause  of  action  j  and  this  is  all  that  is 
ever  required  in  a  suit  before  a  justice  of  the  peace.  In  actions 
upon  bond,  bill,  note,  or  promise,  it  is  necessary  to  state  only  the 
nature  of  the  contract,  with  the  date,  sum,  and  time  when  paya- 
ble ;  and  in  other  actions,  there  need  be  only  a  description  of  the 
matter  of  demand  or  cause  of  action,  so  far  as  to  specify  the  gen- 
eral nature  of  the  action .— (Comjp.  Stat.  p.  32&,  330. ) — From 
the  declaration  set  forth,  it  appears,  that  the  original  action  was 
an  action  of  covenant  broken,  in  which  it  was  alleged,  that  the 
defendant,  by  his  deed  under  his  hand  and  seal,  of  a  particular 
date  stated,  covenanted  with  the  plaintiff,  that  he  was  well  seized 
of  Certain  premises  in  said  deed  described,  that  they  were  free 
from  all  incumbrances,  and  that  he  would  warrant  and  defend 
said  premises,  he.  ;  concluding  with  an'  averment,  ^hat  the  de- 
fendant was  not  seized,  Sic.  No  description  was  given  of  the 
premises  in  the  declaration,  nor  was  it  stated  what  they  consisted 
of.  In  some  cases,  this  would  be  unnecessary,  even  where  the 
declaration  is  required  to  be  critically  formal  and  correct.  In 
declaring  in  an  action  of  covenant  upon  a  deed  of  demise,  instead 
of  setting  out  the  parcels  of  land,  it  is  the  common  practice,  and 
sufficient,  to.give  no  other  description  than  to  say,  certain  premis- 
es particularly  mentioned  and  described  in  said  deed. — ( 1  Saund. 
233.  n.  2.) — In  such  a  case,  there  is  no  doubt,  that  the  premises 
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mentioned  iq  <be  declaration,  would  to  intended  to  be  lamb  or  F3^££*» 
tea*  omenta.    And  we  think  that  the  premises,  ?tated  10  the  dec!**      «* 
ration  recited  in  the  writ  in  this  case,  rowt  be  taken  to  be  lands*  "lu^b^ 
especially  when  it  U  ooppidepd  that  a  full  and  formal  declaration   w jgj^ 
is  not  required  in  any  case  before  a  justice  of  the  peace*    The 
co?epants»  stated  to  be  contained  in  the  deed  m>ofl  *bich  the  ac- 
tw  was  brought,  are  the  covenant*  of  seizin,  egeinat  sncaminw* 
cer,  and  of  warranty.    These  are  the  usual  covenants  contained 
in  a  conveyance  of  lands,  and,  according  to  any  reasonable  in- 
tendment and  construction,  can  apply  only  to  lands.    The  former, 
in  particular,  has  an  established  technical  meaning,  applicable  to 
lands,  and  imports  an  estate  in  fee,  and  would  be  altogether  un- 
meaning and  untelligible  in  a  conveyance  of  personal  property* 
By  intending  the  dead,  which  is  alleged  to  contain  these  covenants, 
to  be  a  qonveyance  of  real  estate,  we  intend  nothing  but  what  ap- 
pears with  sufficient  certainty  upon  a  fair  and  reasonable  construe* 
tion  of  the  declaration  itself. 

Judgment  of  the  county  court  reversed, 
and  judgment  entered  for  the  plaintiff. 

£mi<A9fospiaiftti& 

Roytt  and  Hunt,  lor  defendant 

'■  ^^.^ffi^^-%  -1  ■>» 

Maetin  Stevens  t».  Luke  Dewing.  r^H^ 

That  a  lease  to  continue  as  long  as  wood  grow  or  wqUr  rqnur,  conveys  a  fee  in 
the  use. 

That  an  instrument  to  divest  lessee  of  such  an  estate  must  be  executed  with  a  seal  as 
required  by  statute* 

This  was  an  action  of  ejectment  for  lands  in  Sheldon*  Plea, 
general  issue.  The  plaintiff  claimed  the  land  by  virtue  of  a 
.  leaae  from  Adam*  Stevens  to  bins,  to  run  as  long  as  wood  grows 
and  water  rusts ;  said  Martin  to  support  said  Adams  and  his  wife 
during  their  lives.  The  defendant  produced  on  trial  the  copy  of 
the  record  of  a  similar  lease  from  the  plaintiff  to  one  TAtophilus 
&amphier,  to  which  Adams  Stevens  was  a  party,  and  a  quit-claim 
deed  from  Lamphier  to  Adams  Stevens  of  said  premises.  The 
defendant  then  showed  a  judgemept  in  bis  favor  against  Adams 
Stevens y  and  an  execution  issued  upon  said  judgement,  and  the 
same  regularly  levied  upon  the  land  in  questioq*  Under  which 
levy  the  defendant  took  possession.  The  plaintiff,  then,  to  avoid 
the  force  of  said  lease  from  him  to  said  LampMer,  produced  the 
original  lease,  which  appeared  never  to  hfve  been  aealed.  This, 
though  objected  to,  was  read  to  the  jury. 


1890. 
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r*«iTLur'      *****  C0OTt  *cn  ,iwtrocted  *e  l™?*  ***»  "f  ^^  *Mmd  *• 
1830.  '    said  lease  or  assignment  from  the  plaintiff  to  said  Lamphier  had 

gterent  never  been  sealed,  to  find  a  verdict  for  the  plaintiff  The  jury 
jte^  returned  a  verdict  for  the  plaintiff.  A  bill  of  exceptions  was  al- 
lowed, on  which  the  cause  was  brought  up  to  this  Court.  The 
references  to  the  "written  instruments  in  the  arguments  of  counsel 
and  in  the  opinion  of  the  Court,  will  render  the  whole  intelligible, 
without  any  further  statement  respecting  them. 

• 
Argument  in  support  of  the  exceptions. — It  is  sufficient  for  the 

defendant  to  show  that  the  plaintiff  has  no  title  to  the  premises. 

The  lease  from  Adams  Stevens  to  Martin  Stevens  is  void.  They 

must  both  be  bound  by  it  or  neither.    Martin  is  not  absolutely 

bound  to  support  his  parents,  but  only  to  support  them  or  else 

deliver  up  his  property  to  Adams.      He  can,  at  his  pleasure, 

have  it  a  contract  or  not. 

This  instrument  is  also  void,  not  having  been  delivered.  If 
the  Court  should  not  consider  this  void,  the  inquiry  is,  what  is 
the  instrument  ?  The  defendant  contends  it  is  a  lease  for  years. 
The  words  "  lease,  rent,"  &c.,  and  "  for  the  term  of  one  thousand 
years,"  and  also  reserving  rent,  make  it  a  lease*  This  was  evi- 
dently the  intention  of  the  parties. — The  words, "  as  long  as  wood 
grows  and  water  runs,"  are  repugnant  to  the  other  parts  of  the  in- 
strument. The  first  words  in  the  deed  must  govtorn  in  the  con- 
struction of  the  instrument.— -Shep.  Touchstone,  88. — 2  Bac. 
Ab.,  666,  title,  Grant,  L 

The  indenture  or  written  agreement  made  between  Adams 
Stevens,  Martin  Stevens,  and  TheophUus  Lamphier,  is  a  surren- 
der from  Martin  to  Adams  of  Martin's  right  as  lessee  of  the 
premises,  which  can  be  made  by  writing  without  seal.  It  ap- 
pears by  this  instrument  that  Martin  surrendered  to  Adams,  (or 
to  Lamphier  for  Adams,  and  according  to  Adams9  desire,)  Mar- 
tin's interest  as  lessee  to  the  premises.  Adams  was  lessor  and 
had  the  reversion.  By  this  instrument  Adams  discharges  Mar- 
tin from  all  liabilities  on  the  lease.  Lamphier  receives  the  prop- 
erty and  engages  to  support  Adams  and  his  wife,  and,  on  failure 
of  supporting  them,  to  deliver  the  property  to  Adams.  And  h 
was  agreed  by  Adams,  Martin  and  Lampkier,  that  Lamphier, 
in  the  aforesaid  premises,  should  stand  in  the  place  of  Martin 
Stevens. — Shep*  Touchstone,20Q,  301  and  n.  3G6r-6-7-0-52.— 
Stat.  166,2  sec. 

The  statute  of  this  state  declares  what  estates  maybe  surren- 
dered in  writing.    In  the  surrender  of  Martin  to  Lamphier  for 
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Adams,  nothing  is  released  to  Martin.     The  whole  estate  pass*  F^£™"* 
ed  from  Lira.  lm  ' 

But,  if  the  instrument  should  be  consfflered  an  assignment  from     Stevens 
Martin  Stevens  to  Lamphier,  a  seal  is  not  necessary  to  make    p^ 
h  valid. 

S.  Royce,  jr.  contra. — It  will  be  contended  for  the  plaintiff, 

1 .  That,by  the  indenture  between  Adams  Stevens  and  the  plaintiff 
dated  March  1,  1809,  the  latter  acquired  an  estate  in  fee,  sub- 
ject to  be  defeated  by  the  non  performance  of  certain  conditions. 
The  operative  words  of  the  grant  are  the  following : — "  That  I, 
"  the  said  Adams,  do  on  my  part  and  behalf  lease,  let,  rent,  and 

"  confirm,  to  the  said  Martin,  and  his  heirs,  one  certain  lot,"  Sec.  • 

"  for  the  full  term  of  one  thousand  years,  or  as  long  as  wood 
"  grows  or  water  runs."  To  this  the  grantor  adds  the  following 
covenant :— "I,  the  said  Adams,  do,  for  myself  and  heirs,  engage 
"  to  warrant  and  secure  and  defend  the  said  premises,  during 
"  the  whole  of  said  term  of  time,  against  all  claims  and  demands 
"  of  any  person  or  persons,  laying  any  claim  thereto,  or  any  part 
"  thereof."  These  granting  words,  in  connexion  with  the  coven- 
ant of  warranty,  are  sufficient  to  pass  the  fee*  #If  there  is  any 
doubt  upon  the  granting  words  alone,  the  covenant  operates  by 
way  of  estoppel  upon  the  grantor,  and  of  confirmation  upon  the 
granting  clause.  There  is  no  uncertainty  as  to  the  duration  of  the 
Astute ;  for,  if  the  periods  here  mentioned  are  not  regarded  as  in 
substance  synonymous,  yet  the  grant  is  good  for  the  one  period 
or  the  other  ;  and  as  the  grant  is  to  be  construed  more  strongly 
against  the  graptor  than  the  grantee,  it  is  at  his  election  an  estate 
while  wood  grows,  &c.  A  sufficient  consideration  for.  this  con- 
veyance appears[in  the  covenants  of  the  plaintiff  to  maintain  Adams 
Stevens  and  his  wife. 

2.  Thai  the  plaintiff  has  not  conveyed  away  his  estate.  Since 
ihe  conveyance  by  livery  of  seizin  only  has  been  abolished,  a  deed 
has  always  been  necessary  to  convey  a  freehold  estate — and  es- 
pecially an  estate  in  fee.  The  expressions  in  the  statute,  "  a  deed 
or  note  in  writing,"  are  to  be  understood  with  reference  to  the 
different  interests  and  estates  to  be  conveyed  ;  and  while  the 
"  note  in  writing"  would  suffice  to  convey  a  chattel  interest,  the 
"  deed"  was  necessary  to  convey  a  freehold.  The  instrument 
executed  by  and  between  the  plaintiff,  Theophiius  Lamphicr,  and 
Adams  Stevens,  dated  March  1, 1817,  is  not  a  deed,  and,  there- 
fore, cannot  operate  as  a  direct  conveyance  from  the  plaintiff  to 
Lamphitr. 

Neither  does  it  operate  as  a  surrender  of  the  estate  from  the 
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FJ^^  pUiotiff  to  Adams  SUvens.  Theatre  bo  word  •  of  a  surrender, 
mm*  nor  is  there  any  apparent  intent  that  the  plaintiff  should  convey, 
stevdui  release,  surrender,  or  discharge,  to  Adams  Steven*  any  interest 
iM^iif.  <*  "ft*1  whatever.  All  that  the  plaintiff  undertook  or  meant  to 
do,  was  to  convey  his  estate  to  Lamphier,  subject  to  condition* 
similar  to  these  in  his  own  deed*  If  this  is  construed  to  be  a 
surrender  to  Adams  Stevens,  the  whole  estate  necessarily  stopped 
and  vested  in  him,  as  it  could  not  pass  to  Lamphier.  And  thus 
the  design  of  all  the  parties  was  frustrated.  The  estate  of  the 
plaintiff  was  not  a  subject  of  surrender,  but  required  a  reconvey- 
ance adapted  to  the  magnitude  of  the  estate.  A  surrender  is  the 
return  of  a  lesser  estate  into  a  greater,  and  is  the  converse  of  a 
release,  which  is  the  falling  of  a  greater  estate  upon  a  lesser  one. 
But  Adams  Stevens  had  not  a  greater  estate  than  the  plaintiff,  for 
the  plaintiff  had  the  whole  estate,  subject  to  conditions,  which  at 
most  could  endure  but  a  few  years. 

Nor  did  this  instrument  operate  as  an  assignment  of  the  plaint* 
ifTs  estate  to  Lamphier*  Firstly,  because  an  assignment  was 
not  a  sort  of  conveyance  adapted  to  the  estate,  tohich  was  not  a 
subordinate  interest,  but  the  principal  estate,  and  could  be  con- 
veyed only  by  Afordinary  mode  of  conveyance.  Secondly,  be- 
cause the  estate,  if  assignable,  could  be  assigned  by  the  party  no 
otherwise  than  by  a  deed— it  being  a  freehold  of  inheritance* 
Thirdly y  because  the  instrument  shows  no  consideration  sufficient 
to  support  any  conveyance  whatever*  The  only  colour  of  con- 
sideration is  the  engagement  on  the  part  of  Lamphier f  and  the 
discharge  of  the  plaintiff  from  his  previous  covenants  by  Adams 
Stevens.  But  the  latter  is  void  and  inoperative,  because  by  pa- 
rol; and  the  former  imposes  no  obligation  on  Lamphier  which 
was  of  any  certain  benefit  to  the  plaintiff*  It  was,  at  most,  but  a 
promise  of  Lamphier  to  maintain  the  old  people,  so  long  as  he 
chose  to  occupy  the  land;  but  he  was  at  liberty  to  abandon  all 
whenever  he  pleased,  and  was  not  even  bound  to  take  possession 
at  all*  The  plaintiff  continued  liable  upon  his  original  covenants, 
and  received  no  indemnity  or  equivalent  in  this  transection* 

Nor  was  this  instrument  available  as  an  authority  from  the 
plaintiff  to  JkampAier  to  make  a  future  surrender  to  Adams  Ste- 
vens) Assuming  that  the  estate  of  the  plaintiff  might  be  surren- 
dered, (which  we  bv  no  means  admit)  still  a  deed  was  necessary 
to  effect  that  object.  But  the  deed  from  Lamphier  to  Adams 
Stevens ,  dated  February  4th,  1921,  cannot  bperate  upon  the  es- 
tate of  the  plaintiff.  Firstly,  because  Lamphier  had  no  authority, 
by  deed,  to  execute  that  conveyance  in  right  of  the  plaintiff. — 
Stat  p.  no.    Secondly,  because  theform  of  the  deed,  and  the 
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mode  of  execution,  ere  not  adapted  to  the  execution  of  an  agency.  F£J£KLW« 
It,  therefore,  conveyed  nothing  beyond  the  personal  interest  of      lsao. ' 


Lamp/tier  himself.  stevena 

3.  We  contend,  dial  the  plaintiff's  estate  has  not  been  ^' 
avoided  or  defeated  by  the  re-entry  of  Adams  Stevens  for 
condition  broken.  No  actual  re-entry  for  that  purpose  is  pre- 
tended. But,  perhaps,  it  will  be  insisted  that  his  acceptance  of 
the  deed  from  La&pkier  is  tantamount,  and  ought  to  be  fol- 
lowed by  the  s&me  consequences.  But  to  this  it  may  be  ans- 
wered— First,  thftt  the  ease  discloses  no  facts  which  would  give 
Adams  Stevens  aright  tore-enter.  It  does  not  appear  that  the 
eti|iulated  maintenance  was  ever  withheld j  and  his  declaration, 
appended  to  the  deed  from  LampkUr9  shows  the  contrary*  With- 
out a  sufficient  cause  for  re-entry,  surely  no  act  of  Adams  Stevens, 
•nor  any  joint  act  of  him  and  Lamphier,  could  prejudice  the  plaint- 
iff* Second :— as  a  re-entry  was  to  work  a  forfeiture  of  the  plaint- 
iff's vested  estate*  and  as  forfeitures  are  odious  in  law,  the  con- 
struction upon  the  exercise  of  this  right  is  strict,  and  when  an' 
actual  entry  is  possible,  no  substituted  act  or  ceremony  is  admit- 
ted. 2Hird>— the  simultaneous  declaration  of  Adams  Stevens  re- 
corded with  the  deed,  shows  that  be  received  that  conveyance 
in  right  of  the  plaintiff;  and  that  declaration  is  proper  evidence 
of  the  intent  with  which  the  deed  was  executed  and  accepted. 
It  is,  therefore,  evident  that  this  act  of  Adams  Stevens,  cannot  be 
construed  as  a  retaking  of  the  property  from  the  plaintiff  on  the 
ground  of  forfeiture. 

Hutchinson,  J.  after  stating  the  case,  pronounced  the  opinion 
of  the  court. — The  charge  of  the  county  court,  to  which  the  de- 
fendant took  exception,  was,  that,  if  the  jury  should  find  the  con- 
veyance from  the  plaintiff  to  Lamphier  to  have  never  been  seal- 
ed, then  to  return  a  verdict  for  the  plaintiff;  but,  if  they  found  it 
to  have  been  sealed,  to  return  a  verdict  for  the  defendant. 

Though  this  charge  seems  to  present  but  a  single  question,  yet 
several  distinct  points,  urged  in  argument,  are  involved  in  the  de- 
cision of  this. 

The  defendant  relies  upon  the  want  of  title  in  the  plaintiff,  as 
well  as  title  in  himself;  and  he  first  objects,  that  the  premises  m 
eontroversey  are  not  sufficiently  described,  in  said  conveyance 
from  Adams  Stevens  to  the  plaintiff,  to  vest  any  tide  in  him.  The 
description  is  as  follows,  "  a  certain  piece,  lot,  or  tract,  of  land 
in  Sheldon;  part  of  which  is  one  half  of  lot  No.  51,  second  divis- 
ion, and  the  other  part  is  one  quarter  of  lot  No.  62,  third  division. 
Said  lots  join  together  in  said  Sheldon"    Reference  is  then  made 
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1j*£££™v'  to  the  original  grantee,  and  to  the  deed  of  the  same  land  to  said 

1830. 


Stevens 
Dewing. 


Adams  Stevens ;  and  it  adds,  "  containing  about  100  acres."  The 
'  plain  construction  of  this  is,  that  the  tract  consists  of  half  of  No. 
61,  and  a  quarter  of  No.  62,  lying  together.  If  such  lots  lie  to- 
gether, there  remains  no  difficulty  about  the  description  ;  and  that 
nay  be  made  to  appear  from  testimony  aliunde*  Moreover,  the 
case  makes  no  mention  that  this  point  was  urged  at  the  trial*  It 
either  was  not  urged,  or  was  obviated  by  evidence  to  the  jury. 

Again,  the  defendant  objects,  that  the  plaintiff  was  not  bound  to 
support  said  Adams  Stevens  and  his  wife j  and,  therefore,  said  con- 
veyance is  void.  This  objection  is  answered  by  reading  the 
covenants  in  said  conveyance.  These  covenants  are  suitably 
framed  to  bind  the  plaintiff  to  such  support  in  the  strongest  man* 
ner  possible* 

A  third  objection  raised  is,  that  this  instrument  wad  never  de- 
livered. It  appears  to  have  been  executed  by  both  parties,  and 
recorded  ;  and  then  placed  in  the  care  of  a  third  person,  for  the 
mutual  benefit  of  both  parties.  This  was  done  instead  of  making 
two  parts.    The  court  adjudge  this  to  be  a  sufficient  delivery. 

Again,  the  defendant  objects,  that  this  conveyance  from  Adams 
Stevens  to  the  plaintiff  is  only  a  lease  for  years  j  and,  therefore, 
that  the  lease  to  Lamphier,  though  without  seal,  but  made  with  the 
assent  of  said  Adams  Stevens,  and  Lamphier's  deed  to  said  Ad* 
am*  Stevens y  operate  together  as  a  surrender  of  the  first  lease,  and 
leave  no  title  in  die  plaintiff.  . 

Hence  we  are  called  upon  to  determine  the  character  of  this  first 
conveyance.  The  granting  words  are,  "  lease,  let,  rent,  and  con- 
firm t6  said  Martin,  (the  plaintiff,)  and  his  heirs."  The  dura- 
tion is,  "  for  the  full  term  of  one  thousand  years,  or  as  long  as 
wood  grows  or  water  runs."  And  the  covenants  to  the  plainrifi 
far  quiet  enjoyment,  fee.  extend  through  the  whole  of  said  term  of 
time.  The  matters  to  be  performed  by  the  plaintiff  are  to  con- 
tinue only  during  the  life  of  the  grantor  and  his  wife.  This  con- 
veys a  fee  in  the  use,  liable  to  be  defeated,  during  the  life  of  Ad- 
ams and  wife,  by  a  failure,  on  the  part  of  the  plaintiff,  to  perform 
the  conditions,  on  his  part  to  be  performed.  After  that,  the  title 
will  be  absolute  in  the  plaintiff  and  his  heirs  and  assigns  forever. 
If  the  term, "  one  thousand  years,"  would  make  but  a  chattel  in- 
terest, the  term,  "  as  long  as  wood  grows  or  water  runs,"  would 
render  it  perpetual.  And,  instead  of  applying  to  this  the  princi- 
ple, that  the  first  words  govern  in  a  deed,  we  must  apply  the  prin- 
ciple, that  the  deed  must  be  construed  most  strongly  against  the 
grantor. — See  4  Mass.  Rep.  266,  Clappvs.  Draper.  There, 
a  grant  was  made  to  a  man,  and  bis  heirs  and  assigns,  of  all  the 
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trees  *nd  timber  growing  on  a  certain  dose  forever,  with  liberty  Faai«Lnr, 
lo  eat  and  cany  away  the  same  at  pleasure*    It  was  decided,      im 
that  this  vested  an  inheritance  in  the  trees  and  the  timber  then     Stevens 
growing,  or  which  might  thereafter  grow,  on  the  close,  with  an    j^^w. 
exclusive  interest  in  the  soil,  so  far  as  necessary  for  the  growth 
and  nourishment  of  the  trees.     The  whole  deed  must  be  con* 
atrued  together,  and  most  strongly  against  the  grantor,  where 
there  is  room  for  construction.— See  Shep.  Touch,  81—2.    This 
deed,  then,  vested  a  fee  in  the  plaintiff ;  and  nothing  appears  in 
the  case,  that  Adams  Stevens  had  ever  entered  for  condition  bro- 
ken,  nor  that  there  had  ever  been  any  failure  on  the  part  of  the 
plaintiff,  which  would  give  such  right  of  entry. 

The  plaintiff's  title,  being  a  fee,  could  not  be  conveyed  nor  sur- 
rendered, but  by  a  deed  properly  executed.  The  question  about 
the  seal  was,  ^therefore,  correctly  left  to  the  jury. — See  Shep. 
Touch.  306. 

The  instrument  given  by  the  plaintiff  to  said  Lamphier  carries 
m  itself  the  idea  of  its  being  executed  under  seal.  This  shows 
the  intention  of  the  parties  so  to  execute  it,  had  it  not  been  omitted  • 

through  forgetfulness  or  mistake. 

If  the  defendant  has  any  adequate  remedy,  it  must  be  by  a  bill 
in  chancery  to  compel  the  plaintiff  to  execute  such  a  conveyance 
as  this  would  be,  if  properly  sealed.  As  the  case  stands,  there  is 
no  error  in  the  judgement  of  the  county  court,  and  the  same  is  af- 
firmed. 

Judgement  affirmed. 

Royce  b  Bunt,  for  plaintiff. 

Mdis  &c  Davit,  and  Burt,  for  defendant. 


-^-w^j^^* 


Zadock  Buck  vs.   George  Buck. 


Fraiixuk, 
January, 


That,  when  a  general  submission  to  arbitrators  is  by  parol  and  not  in  writing,  matters        1830. 
then  existing,  but  not  laid  before  the  arbitrators)  oor  adjudicated  by  them,  are  not 
barred  by  their  award. 

This  was  an  action  of  assumpsit  on  an  award  of  arbitrators, 
made  in  pursuance  of  a  parol  submission  by  the  plaintiff  and  de- 
fendant of  all  difficulties,  demands,  and  claims  ;  which  award  was 
made  and  published  by  the  arbitrators  on  the  8th  day  of  February, 
1827.  Plea,  non  assumpsit,  and  also  a  plea  in  offset  for  money 
paid,  laid  out  and  expended  by  the  defendant  for  the  plaintiff,  on 
the  first  day  of  January,  1826.  Non  assumpsit  was  pleaded  to  the 
plea  in  offset ;  and  trial  by  Jury.  On  the  trial  the  defendant  of- 
fered evidence  tending  to  prove,  in  support  of  bis  plea  in  offset, 

ccc 


Buck. 
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r  j"™"'  that,  prior  to  said  submission  tod  award,  to  wit,  on  the  firstday  of 
1830^'  January,  1826,  the  defendant  paid,  hid  out  and  expended,  burg* 
Buck  soma  of  money  for  the  plaintiff,  and  at  bis,tbo  said  pltimifPs,spectal 
instance  and  request ;  which  said  sums  of  money  were  not  present- 
ed nor  chimed  before  the  arbitrators,  who  made  said  award ;  nor 
by  them  taken  into  consideration,  nor  adjudicated  upon  by  them. 
To  this  showing,  on  the  part  of  the  defendant,  the  plaintiff  object- 
ed ;  and  the  court  excluded  the  evidence  thus  offered  fay  the  de- 
fendant, in  support  of  his  plea  in  ofiset :  and  the  jury  returned  a 
verdict,  under  the  direction  of  the  court,  for  the  amount  of  said 
award  and  interest  thereon* 

A  bill  of  exceptions,  containing  the  foregoing  facts,being  aHowed 
by  the  court,  the  defendant  removed  the  cause  to  this  Court  on  a 
motion  for  a  new  trial  founded  on  the  decision  of  the  county  court 
rejecting  the  evidence  offered  by  the  defendant* 

Argument  for  the  defendant. — The  county  court  erred  in  their 
decision,  by  which  the  defendant  was  precluded  from  showing 
under  his  plea  in  offset,  that  the  plaintiff  was  indebted  to  him  for 
money  paid,  laid  out,  and  expended,  prior  to  the  submission  and 
award  ;  for  which  no  claim  was  made  or  presented  to  the  arbitra- 
tors, and  which  was  not  by  them  taken  into  consideration,  or  ad- 
judicated upon,  in  making  up  their  award. 

It  is  a  well  settled  principle,  that,  if  the  plaintiff,  in  a  suit  upon 
several  distinct  causes  of  action,  submits  only  a  part  of  them  to 
the  jury,  he  is  not  precluded  from  suing  again  for  such  distinct 
causeof  action  as  was  not  adjudicated  upon.— 1  Stark.  1.99, 200.— 
2BI.  Rep.  827.-6  T.  R.  607,  Seddonvt.  Tutop.—l2  John. 

Rep.  2l2,  Wheeler  vs.  Van  Hut  en .4  Con.  fi.276,  Smith  vs. 

Sherwood.— 11  Mass.  R.  445. 

The  principle,  in  this  particular,  is  as  well  applicable  to  trials 
before  referees  and  arbitrators,  as  before  courts  of  law. — 4  T.  R. 
146,  Ratee  vs.  Farmer. — Golighth)  vs.  Jellicoe,  ib.  note. — 5 
Mass.  Rep.  334,  Webster  vs.  Lee.— 2  JV.  H.Rep.  26,  Whittir 
more  vs.  Whittimore. — 3  Pick.  Rep.  4299Parker  vs.  Thompson.— 
See  also,  9  Mass.  Rep.  320,  Hodges  vs.  Bodges. — 11  do.  445, 
Smith  vs.  Whiting. 

Argument  for  the  plaintiff.— I.  A  submission  "  of  all  matters 
in  difficulty,  all  demands  and  claims,"  is  sufficiently  comprehen- 
sive to  embrace  almost  any  subject  matter  which  might  be  the 
foundation  of  an  action  for  the  recovery  of  any  simple  contract 
debt,— and,  certainly,  must  be  considered  to  embrace  the  subject 
matter  of  defendant's  flea  in  offset, — The  award  of  the  arhitra- 
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tors  mutt,  therefore,  be  considered  e  complete  bar  to  defendant's  **£*™*9 
oflset-.  Jfieefer  vs.  VanHtUmyl^rJokns,  Rep.  311.— SeUeck  and      laao. 
Selleck  vs.  Adams,    15  Johns.  197.— 16  East  Rep.  213.— 2      Buck 
Con.  Rep.  431.— 9  Joins.  Jbp.  J8.— 2  CatW  Ay.  320.—      ^ 
2  S*ar«c,  136. 

2.  On  a  general  submission  of  all  claims  and  demands  between 
parties,  parol  evidence  is  inadmissible  to  shew,  that  any  particu- 
lar subject  matter  which  can  come  under  the  denomination  of 
claims-  or  demands,  was  not  submitted  to  the  arbitrators,  and  ta- 
ken into  consideration  by  them.  If  the  subject  matter  of  the  de- 
fendant's offset  subsisted  at  the  time  of  the  submission,  it  was 
within  it ;  and  the  award  is  conclusive.— 2  Johns.  Rep.  62, — 3 
do.  367. 

We  apprehend  that  no  case  can  be  found  in  the  books  where, 
after  a  submission  as  general,  and,  at  the  same  time,  as  compre- 
hensive, as  the  one  shown  by  the  present  case,  and  an  award  in 
pursuance  of  the  submission, — either  party  has  ever  been  per- 
mitted, by  parole  evidence,  to  controul  or  qualify  the  terms  of  the 
award  ;  or  to  show  that  a  particular  demand  was  not  taken  into 
consideration  by  the  arbitrators.  The  case  of  Ravee  vs.  Fatmer9 
4  Term,  Rep.  146,  might  seem,  perhaps,at  first  view  to  contravene 
the  position  that  has  here  been  laid  down.  But,  on  examination 
of  the  case,  which  seems  to  have  been  the  guide  to  courts  in  all 
subsequent  decisions,  in  cases  depending  on  similar  facts,  it  will 
be  found,  that  none  of  the  principles,  settled  in  that  case,  are,  in 
the  least,  violated  by  establishing  the  doctrine  for  which  we  have 
contended.  In  that  case,  the  submission  was  "of  all  matters  in 
difference"  only.  In  the  present  case,the  submission  was  of  ail  mat-, 
ters  in  difficulty,  claims,  and  demands :  whatsoever,  therefore,  con- 
stituted a  matter  of  difficulty,  or  claim,  or  demand,  on  one  side  or 
the  other,  at  the  time  of  the  submission,  was  submitted  ;  and,  if 
submitted,  the  award  of  the  arbitrators  murt  be  determined  by  the 
court  to  be  final  and  conclusive  between  the  parties,  and  a  bar  to 
the  defendant's  offset. 

The  opinion  of  the  Court  was  pronounced  by 
Hutchinson,  J. — There  is  no  dispute,  in  the  present  case,  but 
that  the  parole  submission  between  the  parties  was  broad  enough 
to  have  admitted  these  matters  now  in  controversy,  had  they  been 
presented.  And  the  defendant  offered  to  prove  to  the  jury,  that 
these  matters  were  not,  laid  before  the  arbitrators,  nor  by  them 
adjudicated.  This  testimony  was  excluded,  which  rendered  the 
plea  in  offset  unavailing.  The  question,  now  to  be  decided,  is, 
whether  a  demand  thus  situated  is  barred  by  the  award. 
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FJbn""*f  Both  parties  produce  authorities  in  point)  and  suited  to  the  two 
183°-  sides  of  this  controversy.  The  decisions  reported  in  Massachu- 
Buck  9ttU  support  the  defendant's  claim:  those  reported  in  New-York 
Buck.  are  opposed  to  this  claim.  In  both  of  those  states,  demands  that 
might  hare  been,  but  were  not,  included  in  judgments,  are  not 
considered  as  barred.  In  the  5th  of  Mass.  Rep.  234,  Webster 
vs.  Lee,  where  was  a  written  submission  by  rule  of  court  of  all 
demands,  Judge  Parsons  took  a  full  view  of  the  subject,  and  de- 
cided, that  the  party  was  not  so  bound  to  bring  forward  all  his 
demands,  as  to  lose  them  if  he  did  not  bring  them  before  referees. 
In  Ravee  vs.  Farmer,  4th  Term.  Rep.  146,  and  in  Golightly 
vs.  Jellicoe,  there  cited  in  note,  the  decisions  go  the  whole 
length  of  supporting  the  defendant's  claim,  unless  we  suppose  the 
terms  of  submission  narrower  in  those  cases,  than  in  the  present. 
The  terms  there  used  were, "  all  matters  in  difference."  This 
must  mean  either  all  matters,  that  they  in  fact  differed  about  be- 
fore the  arbitrators,  or  all  matters  that  existed,  about  which  they 
might  differ,  were  they  disposed  so  to  do.  This  last  is  as  broad 
as  all  demands.  When  Mr.  Justice  Buller  cited  Lord  Mansfield's 
expressions,  "  that  the  question  was  whether  matters  in  difference 
meant  matters  not  in  difference,"  he  did  not  consider  that  he  was 
repeating  a  foolish  expression  of  his  lordship,  but  a  laconic,  sensi- 
ble expression,  so  disposing  of  the  case,  as  made  it  an  authority 
for  the  decision  then  made  in  the  case  of  Ravee  vs.  Farmer.— 
There  is  but  one  ground,  on  which  either  of  those  decisions  can 
be  supported  :  that  is,  that  matters  in  difference  mean  what  the 
parties  actually  treat  as  matters  in  dffierence,  and  lay  before  the 
arbitrators  as  such.  In  the  case  cited  from  6th  Term  Reports, 
the  question  was  not  whether  the  goods  in  question  might  have 
Jbeen  recovered  in  the  former  action.  There  could  be  no  such 
question ;  the  two  declarations,  with  regard  to  the  goods,  were  ex- 
actly similar.  But  the  question  submitted  to  the  jury  was,  wheth- 
er this  claim  ,for  goods  had  been  submitted  and  adjudicated  upon 
in  the  former  action.  The  court  said,  this  was  a  proper  issue,  and 
tried  the  real  merits  of  the  dispute. 

The  case  cited  from  15th  of  East,  213,  was  a  motion  for  an 
attachment  against  the  defendant  for  not  performing  an  award, 
made  upon  a  submission  of  all  matters.  The  submission  and 
award  settled  the  accounts  of  the  ship's  voyage.  The  defendant 
now  claimed  a  deduction  of  £72,  which  his  affidavit  showed  had 
been  paid,  and  had  not  been  laid  beforp  the  arbitrators.  The 
court  decided  against  him  forthwith  ;  saying,  that,  in  such  a  sub- 
mission, he  ought,  that  is,  was  bound,  to  bring  forward  all  his 
claims.    This,  said  Lord  ElUnboro,  is  not  going  against  Raves  vs. 
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Farmer,  and  Golightly  vs.  Jellicoe.    Had  be  occupied  a  little  Framliw, 
time  in  reflecting  on  the  subject,  he  must  have  perceived  that  he      1830. ' 
was  going  directly  abreast  of  those  authorities.    Those  two  cases,      bum* 
and  the  one  before  him,  agreed  precisely  in  this  important  point*      B^ 
that,  if  the  several  demands  had  been  laid  before  the  arbitrators, 
they  would  have  adjudicated  upon  them  ;  and  there  neither 
would,  nor  could,   have  been  any  objection  that  the  submission 
was  too  narrow  to  admit  those  demands. 

The  JSTeio-  Tori  cases  assume  the  same  ground,  that,  upon  a 
general  submission  to  arbitrators,  all  demands  must  be  exhibited, 
or  lost. 

The  necessity  for  this  doctrine  is  not  readily  perceived  ;  nor  is 
it  carried  through  the  cases  in  which  there  is  some  analogy  in 
principle.  When  general  receipts  in  full  of  all  demands  are  giv- 
en, parole  testimony  is  admitted  to  show  certain  demands  not  in- 
cluded by  the  intention  of  the  parties.  So,  suits  have  been  main- 
tained for  the  consideration  to  be  paid  for  land,  though  the  deed 
of  the  same  land  expressly  says  that  the  plaintiff,  the  grantor,  had 
received  the  same  consideration  to  his  full  satisfaction.  So  mo- 
ney, paid  by  mistake,  is  recoverd  back ;  and  money  paid  under- 
standing^, upon  a  consideration  which  afterwards  fails. 

We  may  safely  presume,  that  a  man,  who  makes  a  general 
submission  to  arbitrators,  and  omits  to  lay  all  his  demands  before 
lhem,  fails  through  forgettulness  or  mistake.  It  cannot  be  through 
design.  That  state  of  feeling,  which  would  induce  him  to  keep 
back  any  of  his  demands,  knowingly,  would  induce  him  to  revoke 
the  submission  altogether.  He  could  expect  to  gain  nothing  by 
keeping  back  a  demand.  If  he  would  afterwards  assert  it,  he 
must  not  only  prove  it,  as  fully  as  if  before  the  arbitrators,  but 
must  prove  that  it  was  not  laid  before  them  for  adjudication. 

Besides,  there  is  some  danger  from  this  doctrine  as  applied  to 
parole  submissions.  Parole  testimony  of  a  submission  and  award 
may  bar  a  claim  that  is  just,  and  ought  not  to  be  barred,  and  this 
through  a  misapprehension  or  forgetfulness  of  the  exact  expres- 
sions used  in  the  parole  submission.  They  mis;ht  say  all  de- 
mands, when  they  intended  all  then  exhibited,  and  no  others. — 
Awards,  upon  parole  submissions  of  all  demands,  are  in  some  de- 
gree parallel  with  general  receipts  in  full  of  all  demands.  Both 
are  very  frequently  effected  without  the  aid  of  counsel,  and  without 
sufficient  knowledge  of  consequences  to  excite  a  prudent 
caution,  before  all  is  closed. 

We  are  not  at  present  inclined  to  open  the  door  to  go  back  of 
written  submissions  and  references,  that  are  general,  and  the  a- 
wards  general j  but  we  admit  the  inquiry,  whether  adjudicated 
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F**"*u"'  or  not,  in  cues  of  submissions  not  in  writing.    As  the  defendant 
1830.      has  not  bid  this  privilege  in  supporting  his  plem  m  offset,  the  judg- 


B*ck      roent  of  the  county  court  is  reversed,  and 

Bl^  A  new  trial  is  granted. 

Hunt  b  Beardsky,  for  the  plaintiff. 

Smith,  and  Aldis  b  Davis,  for  Defendant. 


FiuHKuir,  F*  V.  Goodrich,  &  Co.  w.  CharuA  Biltircr. 

January, 

1830 

That  <feftf  lie*  upon  a  judgment,  notwithstanding  plaintiff  has  given  a  receipt  for  est 

order,  which,  when  paid,  is  to  be  in  full  of  said  judgment. 

Nor  does  it  alter  the  case,  that  the  order  bad  not  been  presented  when  the  action  was 
brought,  there  being  no  funds  of  drawer  in  the  hands  of  drawee. 

That  the  separating  from  such  order  a  writing  from  a  third  person,  who  had  funds  in 
the  hands  of  such  drawee,  advising  to  the  acceptance,  bntnot  binding  himself  nor 
the  funds,  does  not  destroy  the  order,  nor  make  it  a  satisfaction  of  the  judgment. 

This  was  an  action  of  debt  upon  judgment ;  to  which  several 
pleas  in  bar  were  pleaded,  and  to  these  special  replications,  and 
the  issues  were  joined  to  the  court.  The  county  court  decided 
the  cause  in  favor  of  the  plaintiffs,  and  their  decision,  and  the 
grounds  of  it,  were  placed  upon  the  record  in  the  form  of  a  bill  of 
exceptions,  certified  by  the  judges,  and  brought  to  this  court  for 
a  revision  of  their  decision. 

The  facts  found  by  the  court,  and  thus  certified,  are,  That,  af- 
ter the  rendition  of  the  judgment,  Goodrich  and  Charles  Barney 
met  at  the  house  of  Lemuel  Barney,  in  Peru,  in  the  state  of  Aeuv 
York;  and  made  an  agreement  about  the  payment  of  said  judg- 
ment— That  said  Charles  drew  an  order  upon  John  Barney  of 
Swanton,  for  $39  20,  being  the  amount  of  said  judgment,  in  fa- 
vor of  the  plaintiffs,  and  said  Goodrich  gave  said  Charles  a  re- 
ceipt, as  follows  :  "  Received  from  Charles  Barney  his  order  on 
John  Barney,  for  $39  20.  If  accepted  and  paid  by  him,  it  shall 
be  in  full  of  all  demands  up  to  this  date j  but,  if  not  accepted  and 
paid,  this  to  be  null  and  void.  Peru,  JV.  YorA;,March  24tb,  1829. 
F.  V:  Goodrich  fyCo."— That  Lemuel  Barney,  father  of  the  de- 
fendant, being  present,  told  said  Goodrich  that  be  believed  said 
Charles'  order  would  not  be  accepted  by  said  John,  but,  that  he 
the  said  Lemuel  had  funds  in  the  hands  of  his  son,  the  said  Johny 
and  that,  if  he  gave  directions  to  him,  it  would  be  accepted  and 
paid.  It  was  then  agreed  that  Lemuel  should  write  a  request  to 
John  for  him  to  accept  said  order.  And  Lemuel  wrote  under 
the  order,  upon  the  same  paper,  as  follows  :  "  Peru,  March  24th 
1 829.    Jack,  it  is  my  wish  that  you  should  accept  an  order  signed 
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hj  CharUeBarney,  payable  to  Frank.V.  Goodrich,  fc  Co.  if you  rJ£2J£ 
mad  they  can  agree  on  terms  ;  it  being  what  Charles  owes  said      Mao. ' 
Co.  ob  a  settlement.    Tbe  amount  of  said  order  is  $39  20.  Lcm-Goodrkh  ei  «L 
tiel  Barney" — That,  two  days  afterwards  the  plaintiff*}  com*     p^y. 
meneed  this  action,  without  having  presented  the  order  for  pay- 
ment— That,  on  the  day  following,  March  27th,  the  plaintiffs 
separated  tbe  writing  of  said  Lemuel  from  the  order,  and  pre- 
sented the  order  for  payment,  and  said  John  protested  it.    John 
Barney  testified,  that  he  should  have  accepted  and  paid  the  order, 
if  the  request  of  Lemuel  had  been  presented  with  it.    The  county 
court  considered  this  writing  from  Lemuel  to  be  mere  fatherly  ad- 
vice to  his  son,  and  of  no  binding  force  upon  him  or  any  one  else ; 
and  gave  judgment  for  the  plaintiffs.    Exceptions  to  this  decision 
were  now  argued  before  the  Supreme  Court. 

Argument  for  the  defendant. — Tbe  defendant  contends,  That, 
whatever  might  have  been  the  former  decisions  on  the  subject, 
yet  it  is  now  settled  law,  that  payment  by  bill  of  exchange  is  so  far 
good,  that  tbe  party  receiving  it  is  bound  to  conduct  properly 
with  it ;  and  if  be  neglect  to  pursue  the  necessary  legal  steps,  he 
makes  it  his  own,  and  the  original  debt  is  extinguished ;  that  be 
cannot  pursue  the  drawer  on  the  original  debt,  where  he  could 
not  recover  on  the  bill  of  exchange. — 1  Swift's  Dig.  421. — Kid  on 
Bills,  174. — This  was  tbe  legal  effect  of  the  agreement  of  the 
parties  in  the  case  under  consideration.  The  bill  was  received 
by  the  plaintiffs  ;  and,  if  accepted  and  paid,  it  was  to  be  in  full 
satisfaction.  But  the  delivery  of  the  bill  created  an  obligation  on 
the  plaintiffs  to  conduct  properly  with  it.  Tbe  understanding  of 
tbe  parties  must  have  been  that  the  plaintiffs  would  present  it  for 
acceptance  and  payment.  Whether  notice  back  of  the  non-ac- 
ceptance was,  or  was  not,  necessary,  we  need  not  now  inquire ; 
for,  if  the  plaintifis  have,  by  misconduct  or  fraud,  occasioned  the 
protest  of  the  bill,  that  has  made  it  their  own. 

The  first  inquiry  is,  was  the  writing  of  Lemuel  Barney,  attach- 
ed to  the  bill  of  exchange,  such  as  bound  him  to  refund  to  John 
Barney  the  money  advanced  on  the  bill  had  he  paid  it  ?  It  was 
not  uecessay  the  writing  should  contain  a  promise  to  account  to 
the  drawee  for  tbe  amount  paid  on  tbe  bill.  It  was  sufficieat  that 
it  contained  a  request  to  tbe  drawee  to  honor  the  bill,  and,  had  it 
been  paid,  would  have  charged  Lemuel  Barney  as  for  money  paid 
at  his  request.  If  the  said  Lemuel  was  not  legatty  liable,  yet,  if 
the  drawee  would  have  trusted  to  tbe  mere  moral  obligation  of  the 
said  Lemuel,  to  refund  tbe  money,  and  would,  upon  this  ground, 
have  honored  the  bin,  then  the  effect  of  the  request  was  the  same. 
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Fravemv,  And  even  if  neither  of  the  foregoing  positions  are  true,  and  the  re* 

"mo?'    quest  was,  as  said  by  the  court  in  the  case,  mere  fatherly  advice* 

Goodrich  et  •xJ*x>  ^  **  contained  in  iwelf  such  reasons  as  would  have  induced 

*•        the  drawee  to  have  honored  the  bill,  the  effect  Would  have  been 

the  same  to  the  defendant,  and  was  therefore  of  equal  importance 

to  him.    The  defendant  then  contends, 

1 .  That  the  separating  the  direction  or  request  of  said  Lemuel 
from  said  bill  was  an  alteration  of  the  same.  Had  the  writing  of 
the  said  Lemuel  been  only  "  I  wish  you  to  pay  the  above  bill  of 
exchange,"  there  would  have  been  no  doubt  of  its  being  a  part  of 
said  bill.  It  would  then  have  Sgreed  with  an  adjudged  case.  A 
wrote  under  a  note,  "  I  acknowledge  myself  to  be  holden  as  sure-* 
ty  for  the  payment  of  the  above  note."  This  was  decided  to  be 
a  part  of  the  note,  and  made  A  a  joint  obligee  with  B.  If  any 
difference  exists,  it  is  because,  in  the  present  case,  instead  of  re- 
ferring to  the  bill  of  exchange  itself,  for  a  description,  the  writing  of 
the  said  Lemuel  describes  said  bill  with  the  consideration  upon 
which  it  was  drawn.  This  would  be  making  trifling  distinctions. 
The  real  qQestion  is,  was  it  attached  to  the  bill  of  exchange  ?  Did 
it  relate  to  the  same  ?  Was  it  procured  by  one  party,  and  accepted 
by  the  other,  as  necessary  to  the  acceptance  and  payment  of  said 
bill  ?  If  so,  then  whether  it  referred  to  the  bill  for  a  description, 
or  whether  it  contained  that  description  in  itself,  is  mere  mat- 
ter of  form.  The  mode  of  identifying  what  bill  of  exchange  the 
said  Lemuel  wished  the  said  John  to  accept,  would  not  deter- 
mine whether  he  was  liable,  or  the  writing  was  a  part  of  the 
same. 

But  the  request  is  important  in  another  point  of  view.  The  re- 
quest of  the  said  Lemuel  specifies,  that  the  order,  or  bill  of  ex- 
change, was  for  what  the  defendant  owed  the  firm  of  JR.  F. 
Goodrich  fy  Co.,  on  settlement.  Now,  had  the  bill  been  pre- 
sented in  the  same  state  in  which  it  was  received  by  the  plaintifls, 
and  had  it  been  accepted  and  paid  by  the  drawee,  it  will  hardly 
be  contended,  that,  (when  all  taken  together)  it  would  not  have 
been  evidence  of  such  settlement,  and  of  the  balance  due  the 
plaintiffs  from  the  defendant.  Suppose  the  consideration,  upon 
which  the  order  had  been  drawn;  had  been  written  on  the  back 
of  it  by  the  understanding  of  the  parties,  could  the  holder  have 
erased  it  ?  Had  the  same  been  written  at  the  bottom,  and  imme- 
diately under  the  bill,  (no  matter  by  whom)  but  at  the  request  of 
one  party  and  the  consent  of  the  other,  could  the  bolder  have 
torn  it  off  without  destroying  the  bill  ?  See  6  Com.  Law  Rep. 
399,  Cowetal  vs.  House. — do.  400,  Smith  vs.  Thatcher. 

2.  If  the  writing  of  the  said  Lemuel  was  not  a  part  of  the  bill, 
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aod  the  separating  it  from  the  bill  was  not  an  alteration,  yet  tear-  Fhamlw, 
ing  it  off  from  the  bill  was  a  gross  fraud  upon  the  defendant.       1830.  ' 
The  plaintiffs  distinctly  understood,  that  the  writing  of  the  saidGoodrich  etal> 
Lemuel  was  necessary  to  the  acceptance  of  the  bill :  and  it  was      j^^^ 
proved,  that,  had  the  bill  been  presented  with  the  writing  attach- 
ed to  it,  the  bill  would  have  been  accepted  and  paid.     For  what 
object  could  it  have  been  torn  off?    The  time  of  commencing 
the  suit  sufficiently  explains  the  object.     It  was  done  for  the  solo 
purpose  of  preventing  the  payment  of  the  bill.     If  the  withhold- 
ing the  writing  by  the  plaintiffs  was  for  the  purpose  of  procuring  a 
protest  of  the  bill,  it  was  then  clearly  fraudulent,  and  the  plain- 
tiffs cannot  avail  themselves  of  it  to  defeat  the  release  or  receipt 
given  by  them.     If  they  could,  then  they  would  be  taking  advan- 
tage of  their  own  wrong. — See  Stark.  Ev.  586. — Comyn  on 
Contracts,  272. 

Argument  for  theptaintiffs.—l.  It  is  contended  that  the  writ* 
ten  request  of  Lemuel  Barney,  directed  to  John  Barney,  was 
not  a  part  of  the  order,  and  that  Lemuel  Barney  was  not  a  party 
to  the  contract  between  the  plaintiffs  and  Charles  Barney.  To 
constitute  him  a  party  to  the  contract,  he  must  be  either  a  drawer 
of  the  order,  or  a  guarantor  for  its  acceptance  and  payment.  This 
writing  does  not  make  him  either.  If  it  was  meant  that  he  should 
become  a  drawer,  and  that  the  order  should  be  paid  with  his 
funds  in  the  hands  of  John  Barney,  why  did  he  not  sign  the  order 
with  Charles  Barney,  or  rather  without  Charles  Barney  ?  And, 
if  the  writing  was  intended  as  a  guarantee,  why  was  it  not  endors- 
ed upon  the  order  itself,  or  drawn  in  such  terms  as  to  raise  a  con- 
tract between  Lemuel  Barney  and  the  plaintiffs  ?  But  this  writ- 
ing created  no  contract  whatever.  It  bound  neither  Lemuel  Bar- 
ney, nor  his  effects,  if  the  order  had  been  accepted  and  paid 
by  John  Barney.  The  order  was  no  concern  or  business  of 
Lemuel  Barney ;  contained  no  promise  of  re-payment  or  ac- 
countability in  any  event  whatever,  nor  any  authority  to  pay  the 
order  with  his  effects.  It  follows,  that  the  order  was  drawn  by 
Charles  Barney  alone,  without  any  guarantee  of  Lemuel  Barney, 
and  upon  a  person  having  no  effects  of  the  drawer  in  his  hands. 

2.  The  taking  of  such  an  order  as  this,  was  not  a  temporary  bar 
to  the  plaintiffs'  action,  especially  when  it  appears  by  the  receipt, 
that  it  was  not  accepted  as  payment  or  satisfaction. 

3.  The  plaintiffs  were  not  bound  to  give  notice  of  the  non-ac- 
ceptance. 

4.  The  non-delivery  of  a  written  message,  or  request,  of  Lem- 
uel Barney,  was  not  a  fraud  upon  the  defendant,  even  if  it  occa- 
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Fj™ZE?'  *i°ned  (fa  non-acceptance  of  the  order :  1 .  Because  the  plaintiff* 
i830*      were  Dot  obliged  to  present  the  order  itself;  bat  might  have  de- 
Goodrichetai.stroyed  the  same  without  affecting  their  remedy  on  the  judgment. 
Barney.    *^ie  defendant,  having  no  effects  in  the  hands  of  John  Barney, 
could  not  have  been  injured  by  the  destruction  of  the  order,  be- 
cause it  was  indifferent  to  him,  whether  he  remained  indebted  to 
the  plaintiffs  on  the  judgment,  or  become  indebted  for  the  same 
amount  to  John  Barney  on  account  of  the  order.    This  princi- 
ple is  exemplified  in  the  case  of  witnesses. 

2.  Because  the  writing  was  conditional,  and  contemplated  some 
new  contract  between  the  plaintiffs  and  John  Barney ,  varying  the 
terms  of  the  order  as  to  the  payment.  The  order  was  payable  io 
cash  on  sight ;  and  it  was  optional  with  the  plaintiffs  whether  to 
vary  these  terms  or  not :  and,  when  they  determined  to  admit  no 
variation,  or,  in  other  words,  to  make  no  agreement  as  to  terms, 
they  had  a  right  to  consider  this  paper  as  having  become  inappli- 
cable to  the  business,  and  wholly  useless. 

The  opinion  of  the  court  was  pronounced  by 
Hutchinson,  J. — The  proceedings  of  the  plaintifis,  in  taking 
the  order  and  commencing  their  action  before  they  presented  the 
order  for  acceptance  and  payment,  and  then  presenting  it  without 
the  writing  from  Lemuel  Barney,  that  had  been  attached  to  it, 
seem  to  carry  rather  a  fraudulent  aspect ;  yet  it  is  difficult  to 
make  it  a  defence  to  this  action  upon  any  principle  recognized  in 
law.  If  John  Barney  had  had  the  effects  of  the  defendant  in  hi9 
hands,  at  the  time,  this  conduct  of  the  plaintiffs  would  probably 
have  made  the  order  their  own  in  satisfaction  of  their  debt ;  es- 
pecially would  it  have  had  that  effect  if  the  writing,  separated  from 
the  order,  had  possessed  any  binding  force  upon  Lemuel  Barney, 
or,  upon  his  funds  in  the  hands  o(  John  Barney*  So  if  this  or- 
der had  been  the  plaintiff's  only  security  for  their  debt.  But  this 
order  was  to  be  a  satisfaction  only  upon  acceptance  and  payment. 
The  conduct  of  the  plaintiffs  cannot  be  justified  in  a  moral  point 
of  view  in  any  way,  unless  upon  a  supposition,  that  they  consid- 
ered the  writing  from  Lemuel  Barney  of  binding  force,  when 
they  received  it,  and,  afterwards  discovering  it  to  be  otherwise, 
treated  it  as  a  nullity.  Bat,  whether  the  conduct  of  the  plaintiffs 
be  approved  or  not,  the  defendant  seems  to  have  lost  nothing  by 
it.  Hq  had  no  funds  in  the  hands  of  John,  that  could  be  subject- 
ed to  any  hazard  of  loss  ;  and,  if  John  had  accepted  and  paid  the 
order,  the  defendant  would  then  have  become  his  debtor  for  the 
same  amount;  or,  if  paid  from  the  funds  of  Lemuel,  in  the  hands 
of  John,  the  defendant  would  have  been  a  debtor  of  Lemuel  for 
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the  same  amount.    Either  way,  the  defendant  must  be  debtor  till  Fj£™Vt 
payment  is  made,  and  this  action  only  calls  upon  him  as  a  debtor      1830.  ' 
for  the  true  sum  he  owed  the  plaintiffs,    John  testifies,  bowever,Gooljrich  el  J. 
that  he  should  have  accepted  and  paid  the  order,  if  the  writing     Bt^' 
of  Lemuel  had  remained  attached  to  it.    If  so,  the  defendant,  as 
before  observed,  would  have  owed  the  sum  either  to  John  or 
Lemuel.    But  this  testimony  of  John  is  merely  testimony,  of 
which  this  court  can  take  no  notice.    If  the  case  had  shown  us 
that  the  county  court  found  the  fact  that  Johnf  io  such  an  event, 
would  have  accepted  and  paid  the  order,  that  would  have  brought 
it  under  our  consideration.     But  the  fact  is  not  so  presented  ;  and 
it  is  possible  that  John^  when  he  testified,  did  not  know  bow  he 
would  have  felt  about  accepting  the  order  with  said  request  of 
Lemuel  attached  to  it,  nor  how  able  and  ready  he  would  have 
been  to  pay  in  season  to  prevent  the  very  suit  now  before  us. 

The  parties  evidently  contemplated  no  cause  of  action  upon 
this  order.  The  only  remedy  to  collect  this  judgement,  by  force 
of  law,  was  such  an  action  as  is  now  before  us.  If,  therefore,  the 
business  about  the  order  could  have  any  effect  favorable  to  the 
defendant,  it  must  be  a  temporary  suspension  of  the  cause  of  ac- 
tion. Such  an  effect  the  law  will  not  indulge.  A  covenant  nev- 
er to  sue  forms  a  bar )  but  a  covenant,  ever  so  strongly  drawn,  not 
to  sue  for  a  given  time,  is  no  bar  to  the  action.  It  may  be  the 
foundation  of  an  action  to  recover  damages  for  suing  in  violation  of 
such  covenant,  but  nothing  more. 

;    The  judgement  of  the  county  court  is  affirmed. 

Royce  and  Hunt,  for  plaintiffs.  • 

Brown  and  JV.  L.  fVhittemore,  for  defendant. 


1830. 


Din  Hazen  m.  David  Strong.  Graxd-Islb, 

Januaryf 
That  the  selectmen  of  any  town,  the  inhabitants  of  which  are  exposed  to  the  upread' 
ing  of  the  email  pox  among  them,  may  prevent  such  spread,  by  procuring  die  inoc- 
ulation fur  the  kine  pox  among  thoee  exposed,  and  the  town  may  legally  vote  a  tax 
to  defray  the  expense  of  the  same. 

This  was  an  action  of  trespass  for  taking  the  plaintiff's  cow.— 
The  defendant  pleaded  the  general  issue,  and  also  a  special  plea 
in  bar.  The  plea  in  bar  set  forth,  that,  on  the  first  day  of  Octo- 
ber, 1820,  the  inhabitants  of  North  Hero9  in  said  county,  were 
greatly  exposed  to  the  spreading  of  the  small  pox  In  said  town, 
and  greatly  exposed  to  be  infected  by  said  disease,  by  reason  of 
persons  passing  through  said  town,  and  residing  in  the  neighbor- 
hood of  said  inhabitants,  who  were  infected  with  said  disease  : 
and  that,  afterwards,  on,  fac.  the  selectmen  of  said  town,  in  order 
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GiuivMaLs,  to  prevent  the  spreading  of  said  disease  in  said  town,  procured  one 
1830. '     Doct.  Fancher  to  inoculate  the  inhabitants,  exposed  to  said  dis- 
Uazeii     0*9*9  w^  the  kine  pox.    The  plea  then  proceeded  to  allege,  that 
Strong.     ,a^  Panther  did  so  inoculate,  and  thereby  prevent  the  spreading 
of  the  smallpox,  &c.    It  also  set  forth  the  regular  warning  of  a 
town  meeting,  at  which  the  inhabitants  of  said  town  voted  a  tax 
for  the  purpose  of  raising  money  to  pay  the  expense  of  such  inoc- 
ulation, being  $74  $  and  that  such  tax  was  put  into  a  rate  bill,  and 
that  with  a  regular  warrant  put  into  the  defendant's  bands  for  col- 
lection, he  being  constable  of  said  town  ;  and  that  he  proceeded 
to  notify  the  plaintiff  of  his  tax,  and  demanded  payment,  &c.  and 
distrained  the  cow  in  question,  and  sold  her  for  the  collection  of 
such  tax. 

The  plaintiff  filed  a  long  special  replication,  the  amount  of 
which  was,  that  said  tax  was  voted  and  raised  for  the  sole  pur- 
pose of  paying  said  Doct.  Fancher  for  said  inoculation,  and  that 
the  defendant  was  present  at  the  meeting,  and  assisted  and  con- 
sented to  the  voting  and  assessing  said  tax.  The  defendant  re- 
joined that  there  was  upon  the  rate  bill  a  certificate  signed  by  the 
selectmen,  that  the  same  was  a  true  tax,  agreeably  to  the  vote  of 
the  town,  he.,  without  this,  that  the  same  was  raised  for  that  pur- 
pose, and  defendant  present,  assisting,  be.  as  stated  in  said  repli- 
cation, and  put  himself  on  the  court  for  trial ;  and  the  plaintiff 
likewise. 

The  court  found  the  facts  specially,  that  the  tax  was  vpted  for 
the  sole  purpose  of  paying  said  Dr.  Fancher,  for  inoculating  said 
inhabitants,  8tc,  and  thftt  the  defendant  was  present  at  said  meet- 
ing, but  did  not  vote  for  said  tax. 

On  this  finding  of  facts  both  parties  claimed  judgement :  and 
the  county  court  rendered  judgement  upon  the  whole  record  for 
the  plaintiff  to  recover  $5  damages  and  his  cost.  The  defendant 
excepted  to  this  decision,  and  the  action  came  up  to  the  Supreme 
Court  for  their  revision. 

Charles  Adams,  for  the  defendant. — It  is  contended,  that  the 
plea  is  sufficient, — 1.  because  the  tax  was  legally  assessed, — and 
2.  if  not  legally  assessed,  the  constable  was  justified  by  his  warrant. 

1.  The  legality  of  the  tax  involves  the  authority  of  towns  to 
vote  it.  And,  on  this  point,  we  contend,  that,  by  a  fair  construc- 
tion of  the  several  statutes,  this  power  is  granted.  Towns  have 
power  to  asses  taxess  for  the  maintenance  of  the  poor,  (p.  413) — 
for  laying  out  and  repairing  highways,  and  for  all  other  necessary 
and  incidental  charges.  It  is  made  their  duty  to  provide  books 
(f/.  415) — to  erect  guide  boards  and  sign  posts,  (p .  417.)    They 
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may  erect  powder  houses,  provide  ammunition,  build  town-houses.  Gbard-Isle, 
They  are  also  commanded  to  provide  pest-houses,  to  remove     *imy' 
persons  infected,  and  to  take  the  most  effectualmeasures  to  prevent     Hazen 
the  spreading  of  the  disease,(p.  493. )  The  authority  is  not  limited         * 
to  those  cases  particularly  enumerated  in  the  statute,  but  extends 
to  all  cases  where  the  necessity  in  Jact  exists.    There  may  be 
many  other  cases,  beside  those  specified,  where  an  equal  necessi- 
ty arises,  and  in  these,Jtowns  must  have  the  same  power.    The 
only  difference  is  this :  in  the  one  case  the  legislature  have  declared 
them  to  be  necessary ;  in  the  other,  the  necessity  must  be  sub- 
mitted to  a  judicial  tribunal.    This  tax  was  authorized,  not  only 
as  being  for  an  object  of  the  highest  necessity,  but  as  coming 
within  the  spirit  of  the  authority  granted  them  to  prevent  tho 
spreading  of  the  small  pox. 

It  is  further  contended,  that  towns  have  the  power  of  laying 
taxes  independent  of  any  legislative  authority.  This  results  from 
the  fact  that  they  are  corporations,  and  may  do  all  such  acts  as 
are  necessary  to  secure  their  existence.  In  the  case  of  Worces* 
ter  vs.  Eaton,  (13  Mass.  371)  it  was  decided,  that  towns  might 
take  a  deed  of  land.  If  so,  they  may  vote  a  tax  to  pay  for  it. — 
They  may  also  improve  it,  and  would  be  bound  to  pay  the  ex- 
penses. It  also  results  from  the  fact,  that  towns  are  the  legitimate 
sources  of  all  power.  The  people  in  their  primary  assemblies 
ordain  the  constitution,  and  create  the  legislature  ;  and  hence  it 
follows,  that  they  may  do  what  they  please,  unless  limited  by  some 
general  act,  to  which  their  assent  may  be  supposed  to  be  given. 

But,  if  the  tax  was  illegal,  the  constable  was  justified  by  his  war- 
rant. In  the  case  of  the  sheriff  or  collector  of  state  taxes,  it  will 
be  conceded,  they  are  justified  by  a  warrant,  legal  on  the  face 
of  it;  and,  unless  there  is  something  to  distinguish  the  case  of  a 
constable,  he  must  be  equally  shielded.  There  is  the  same  ne- 
cessity. 

If  any  suit  could  be  sustained,  it  must  be  against  the  selectmen, 
and  not  against  the  constable.  This  is  the  uniform  course  in 
Massachusetts.  Burgess  vs.  Snow,  1  Mass.  187. — Dilling- 
ham vs.  Snow,  5  Mass*  658.— Stetson  vs.  Kbnpton,  13  Mass. 
272. — And,  in  the  last  case,  the  court  say  that  the  constable  is 
not  accountable,  as  he  acts  in  obedience  to  his  warrant,  (p.  283.) 

Smalley  fy  Adams,  for  the  plaintiff. — The  14th  section  of  the 
act  relating  to  town  meetings,  be,  authorizes  towns  to  grant  and 
vote  such  sum  or  sums  of  money,  as  they  shall  judge  necessary 
for  the  maintenance  of  the  poor,  for  laying  out  and  repairing  high- 
ways, and  for  building  and  repairing  bridges,  and  for  all  other  ne- 
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g^9d-i«lb,  cessary  and  incidental  charges,  within  said  town.      This  statu!* 

January,  ..... 

1830.  cannot  authorize  the  tax  in  question,  on  any  construction, 
Hazen  unless  it  be  given  by  the  generality  of  the  terms,  "for  all  oikpf 
$£'  necessary  and  incidental  charges"  By  the  terms  necessary  and 
incidental  charges,  must  be  understood  such  charges,  and  such 
alone,  as  the  town  is  legally  liable  to  pay  ;  and,  if  the  town  were 
not  legally  bound  to  employ  and  pay  some  person  for  inoculating 
the  inhabitants  with  the  kine  pox,  the  town  had  no  authority  to 
vote  the  tax. — Bangs  vs.  Snouret  al,  1  Mass.  JR.,  181  to  189. — 
Stetson  vs.  Kempton  et  ah  13  Mass.  JR.,  272. — The  question, 
what  are,  and  what  are  not,  necessary  and  incidental  charges, 
must  depend  entirely  on  the  legal  duties  and  liabilities  of  the  town: 
Any  other  construction  would  put  it  in  the  power  of  the  majority 
to  dispose  of  the  property  of  the  minority  at  their  own  pleasure.  If 
towns  are  to  determine  what  is  necessary,  and,  on  this  determina- 
tion, assess  a  tax  for  any  or  every  purpose,  they  might  have  an 
agrarian  law,  and  an  equal  distribution  of  effects  at  their  pleasure : 
for,  they  have  only  to  judge  such  distribution  necessary ,and  assess 
a  tax  sufficient  to  put  all  the  property  of  the  town  in  the  marker, 
and  have  the  proceeds  paid  into  the  town  treasury,  and  the  fund* 
thus  raised  will  be  at  their  disposal.  Such  a  construction  cannot 
be  sustained,  either  on  principle  or  authority.  The  town  can 
have  no  authority  to  assess  any  tax,  unless  it  is  for  the  purpose  of 
discharging  some  duty  or  obligation,  imposed  upon  them  by  law. 
And  this  position  is  sustained  by  the  reasoning  in  analogous  cases. 
Was  there  any  legal  obligation  on  the  town  to  employ  any  per* 
eon,  at  this  time,  to  inoculate  the  inhabitants  with  the  kine  pox  i 
It  may  be  said  that  the  statute  relating  to  the  small  pox,  (p.  493,  s. 
I.)  authorizes  the  selectmen  to  take  the  most  prudent  measures 
to  prevent  the  spreading  of  the  small  pox.  But  this  authority,  it 
will  be  noticed,  is  given  only  in  cases  where  there  is  some  person  in 
town  actually  infected  with  the  disease  ;  which  is  not  pretended 
in  this  case.  But,  if  it  was,  that  statute  would  not  authorize 
the  selectmen  to  employ  physicians  at  the  expense  of  the  town, 
unless  the  persons,  for  whose  benefit  they  were  employed,  were 
unable  to  pay.  In  no  point  of  view  in  which  it  can  be  presented, 
can  it  be  said  that  the  town  were  under  obligation  to  employ 
any  person  to  inoculate  the  inhabitants  with  the  kine  pox.  If  they 
were  not,  they  had  no  legal  authority  to  vote  the  tax-  If  the 
town  bad  no  authority  to  assess  the  tax,  is  the  collector  justified  by 
his  rate-bill  and  warrant  ?  It  has  been  expressly  adjudged  that  he 
waa  not.  In  Bates  vs.  Chipman  and  Hazeltine,  1  Vt.  Rep.  81, 
this  question  was  so  fully  and  ably  discussed  in  the  case  alluded 
to,  that  we  will  not  spend  any  time  upon  it,  but  merely  refer  the 
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Court  to  the  Marshahea  case,   Coke  Mr.  300.— Hayden  vs.  Gj£Jj*J1' 
Jfoyes,  5  Con.  Rep.,  S9i.—Suydam  and   Wickoffvs.  Keyes,       1830.' 
13  John*  Rep-  444. — Wilcox  vs.  Sherwin,  D.  Chip.  Rep.,  82. —      Hazeo 
Perkins  vs.  Proctor,  2  Wills.  Rep.,  384. — Smith  vs.  Boucher,      stroig. 
2  Strange's  Rep.,993. — Grumon  vs.  Raymond,  1  Con.  Rep.,AQ. 
—3  CrancA,   336.-5  Wheat.,  1. — 4  CrancA,  241.— 1   Con. 
Rep.  449.-9  Jtfcm.  Ucp.,543.— 1  P.  W.  Rep.  41.— Id.  766. 
— 11  Mass.Rep.,  511.— 1  JoAn*.  JRq>.,  472.— 2Aik.  Rep.,  394. 

Hutchinson,  J.  after,  stating  the  case,  pronounced  the  opin- 
ion of  the  Court 

Several  points  have  been  urged  in  argument,  the  most  of  them, 
however,  depend  chiefly  upon  the  view, the  Court  may  entertain 
upon  the  main  subject  of  the  controversy. 

The  parties  having  agreed  upon  joining  an  issue  of  fact  to  the 
court,  the  facts  found  by  the  court,  and  appearing  of  record,  are 
to  be  treated  as  if  found  by  the  jury  in  an  issue  tried  by  them. 
Both  parties  claiming  judgment  upon  this  finding,  it  is  necessary 
to  ascertain  the  importance  of  the  facts  found,  in  connection  with 
those  acknowledged  by  the  pleadings. 

The  plaintiff,  in  his  replication,  assumes  the  position,  that  the 
town  could  not  legally  raise  a  tax  for  the  object  specified  in  the 
defendant's  plea,  and  makes  those  averments  of  the  defendant's 
knowledge  and  participation  in  the  object,  and  assessment  of  the 
tax,  which  the  plaintiff  intends  shall  render  his  rate-bill  and  war- 
rant no  justification. 

The  rejoinder,  instead  of  demurring,  affirms  a  new  faet  about 
the  certificate  upon  his  rate-bill,  signed  by  the  selectmen,  and 
traverses  those  facts  relied  upon  in  the  replication,  intending,  no 
doubt,  to  maintain,  as  is  attempted  in  argument,  the  position  that 
the  rate-bill  and  warrant  were  a  good  protection  to  the  defendant 
who  acted  under  the  same,  whether  the  tax  were  legal  or  not. 
The  court  found  for  the  plaintiff  the  facts,  that  the  tax  was  raised 
to  pay  the- expense  of  inoculating  for  the  kine  pox,  and  that  the 
defendant  was  present  at  the  meeting  ;  and  found  for  the  defend- 
ant the  fact,  that  the  defendant  did  not  vote  for  said  tax.  This  is 
going  off  in  a  tangent  from  the  main  point  in  controversy,  which 
rests  on  that  part  of  the  plea  not  answered  by  the  replication. 

The  principal  point  in  the  case  is,  have  the  town  a  right  in 
just  such  a  case  as  is  set  forth  in  the  defendant's  plea,  to  raise 
a  tax  by  vote,  as  they  have  attempted  to  do  ?  The  plaintiff 
objects  that  the  selectmen  have  a  right  to  take  measures  to 
prevent  the  spreading  of  the  small  pox,  only  when  it  is  actually 
among  the  inhabitants  :  also,  that  the  town  can  legally  be  put  to 
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Gnt™-UlE>  no  expense,  but  for  those  who  are  finable  to  pay  for  themselves 

i83o7'        While  there  devolves  upon  the  selectmen  a  care  of  the  pru- 

Hazen     dential  affairs  of  the  town,  and  their  proceedings  frequently,  and 

etnin       ^mosi  uniformly,  are  attended  with  expense  to  the  town,  which 

must  be  collected  of  the  inhabitants  in  the  form  of  taxes ;  while 

so  many  cases  arise,  requiring  nice  distinctions  to  be  observed,  in 

these  duties  of  the  selectmen,  as  also  in  the  cases  of  necessary  and 

incidental  charges,  where  the  towns  act  in  public  meetings,  we 

should  not  be  inclined  to  decide  against  such  a  tax,  and  especially, 

against  a  collector  collecting  such  a  tax,  but  in  a  clear  case. 

When  the  legislature  made  it  the  duty  of  the  selectmen  in  each 
town,  in  which  there  should  be  any  person  infected  with  the  small 
pox,  to  take  the  most  prudent  measures  to  prevent  the  spreading 
of  the  disease,  they  may  not  have  thought  of  the  particular 
measure  of  inoculating  for  the  kind  pox.  They  may  not  have 
known  that  to  be  a  prudent  or  efficacious  measure.  But  when- 
ever it  is  found  to  be  evidently  such,  the  provisions  of  the  statute 
are  broad  enough  to  include  it.  These  prudent  measures  to  pre- 
vent the  spread  of  the  disease,  are  to  be  taken  at  the  expense  of 
the  town,  and  not  of  individuals.  There  may  be  trouble  and  ex- 
pense to  individuals,  but  the  selectmen  cannot  compel  them  to 
pay  any  expense  of  their  proceedings.  These  must  be  paid  by 
the  town.  Now,  experience  fully  evinces  the  eminent  utility  of 
the  kine  pox  in  saving  expense,  as  well  as  placing  a  safeguard 
around  each  individual,  to  protect  life  and  health,  while  all  at- 
tend to  their  usual  vocations,  instead  of  being  confined  with  a 
loathsome  disease,  or  becoming  nurses  to  those  who  are  thus 
confined.  We  are,  therefore,  disposed  to  support  the  selectmen, 
and  the  town,  in  this  measure  to  prevent  the  spreading  of  the  dis- 
ease, when  circumstances  render  any  measures  necessary. 

But,  it  is  said  in  argument,  that  there  is  no  pretence  that  any 
person  in  North  Hero  was  infected  with  the  small  pox,  when 
Doct.  Fancher  was  employed  to  inoculate  for  the  kine  pox. — 
Upon  this  point,  the  statute  must  receive  such  a  construction,  if 
such  it  will  bear,  as  will  be6t  remedy  the  evil  provided  against.— 
Should  it  be  confined  to  the  letter,  in  every  possible  case,  there 
would  be  some  instances  in  which  it  would  be  no  seasonable  rem- 
edy. The  only  person  known  to  be  infected  in  town  may  have 
got  out  of  town  before  the  selectmen  had  convened  to  adopt  any 
measures  for  prevention.  The  result  may  be  that  very  many,  or 
that  none  at  all,  took  the  infection  before  the  infected  person  got 
out  of  town.  In  such  a  case,  it  would  not  do  to  let  the  legality  of 
a  tax,  to^defray  the  expense  of  preventive  measures,  depend  upon 
this  uncertain  result ;  for  preventive  measures  ought  to  be  adopt- 
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ed  while  it  must  be  uncertain,  whether  any  of  the  persons  exposed  Qy>m*tsuf 
took  the  disease.    So,  an  infected  person  may  be  lodged  in  an-      1830.  ' 
other  township.    The  disorder  proves  to  be  the  small  pox.    Per-     HWn 
sons  in  this  town  may  be  exposed  as  badly  as  if  the  infected  per-      s|£ 
son  were  in  the  same  town  with  them.     In  such  a  case  the  se- 
lectmen should  fear  the  danger  and  adopt  measures  to  prevent 
the  spread  of  the  disease. 

While  the  statute  is  particular  in  many  of  its  provisions,  this 
provision  is  more  general.  The  expression  is,  "  and  in  all  such 
cases  it  shall  be  the  duty  of  the  selectmen,  as  aforesaid,  to  take 
the  most  prudent  measures,*'  he. 

This  must  mean  all  such  cases  as  are  attended  with  actual 
danger  from  a  person  actually  infected  among  them,  or  so  near 
them  as  not  to  be  without  danger.  The  allegations  in  this  plea 
in  bar  are  in  substance,  "  that  the  inhabitants  of  said  North  Hero 
were  (on  said  day)  greatly  exposed  to  the  spreading  of  the  small 
pox  in  said  town,  and  greatly  exposed  to  be  infected  by  said  dis- 
ease, by  reason  of  persons  passing  through  said  town,  and  resid- 
ing in  the  neighborhood  of  said  inhabitants,  who  were  infected 
with  said  disease."  Should  we  consider  the  word  inhabitants, 
which  next  precedes  the  relative,  whoy  to  be  its  antecedent,  in 
grammatical  construction,  it  would  make  a  direct  averment,  that  the 
exposedness  to  the  disease  was  from  inhabitants  who  were  infect- 
ed with  it.  If  we  go  further  back,  and  take  the  word  persons  for 
the  antecedent  to  the  relative,  the  sense  will  be,  that  persons,  who 
are  infected,  were  passing  through  said  town  and  residing  in  the 
neighborhood  of  its  inhabitants,  by  which  they  were  exposed  to  the 
disease. 

This  must  not  be  construed  as  of  a  possible  state  of  things  at  some 
future  time,  but  as  describing  the  actual  state'of  things  at  that 
time.  If,  then,  the  inhabitants  of  said  town  were  then  exposed  to 
the  infection,  by  reason  that  some  of  said  inhabitants  were  infect- 
ed, or,  that  persons  infected  were  passing  through  said  town,  or, 
were  residing  in  the  neighborhood  of  the  inhabitants  of  said  town, 
in  either  case  it  becomes  the  duty  of  the  selectmen  to  take  the 
most  prudent  measures  to  prevent  the  spreading  of  the  disease. 

The  plaintiff's  counsel  have  relied  upon  a  decision  of  this  Court 
in  his  favor,  made  in  this  action  several  years  since.  There  was 
such  a  decision  reversing  the  judgement  of  the  county  court. 
That  set  the  case  open  for  another  trial ;  and  leave  was  given  to 
alter  the  pleadings;  and  they  are  so  altered  as  to  make  a  new 
case  not  to  be  governed  by  the  former  decision.  As  we  find  a 
full  defence  win  that  part  of  the  defendant's  plea,  which  is  not  an- 
swered by  the  replication,the  facts  brought  upon  the  record  by  the 

EEE 
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Gjw£K'  roplicttioooftbtpklnttff  end  fading  of  the  court,  are  unirapor- 

*»»•'     Hftt  to  a  decision    The  Court  are  at  liberty  to  render  judgement 

Base*     «P<»  the  whole  record,  end  finding  a  good  defence  in  the  pies, 

st?£ig.    which  baa  received  no  answer  in  the  replication,  the  judgement  of 

the  county  court  must  be  reversed,  and  judgement  rendered  Cor 

the  defendant  to  recover  his  cost* 

Judgement  reversed- 
Smaller/  fy  Adams,  for  plaintiff* 
Charles  Adam*,  for  defendant 


admbow,  Asahel  Parsons  w.  Alexandeb  Young. 

January  t 


1830. 


An  action  for  written  Blander  is  an  action  for  "  slanderous  words,"  within  the  mean- 
ing of  the  97th  sec.  of  the  general  judiciary  act  of  March  2d,  1797,  which,  in  a  cer- 
tain event,  restricts  the  amount  of  costs  to  be  recovered  in  such  action.  The  first 
proviso  to  that  section  embraces  no  ease  of  review,  if  the  judgement  reviewed  from, 
aside  from  costs,  exceeds  the  sum  of  seven  dollars. 

This  was  an  action  of  trespass  on  the  case  for  written  slander, 
and  was  now  beard  upon  exceptions  to  the  judgement  of  the  coun- 
ty court,  allowing  the  plaintiff  to  tax  full  costs. 

On  the  first  trial,  the  plaintiff  recovered  $350  00  damages,  and 
the  defendant  reviewed  the  cause  ;  on  the  second  trial  the  de- 
fendant had  a  verdict  in  his  favor,  and  the  plaintiff  reviewed  j  on 
the  final  trial  the  plaintiff  recovered  a  verdict  and  judgement  for 
one  cent  damages  and  his  costs.  Upon  this  judgement  the  plain- 
tifTclauned  full  costs,  and  the  defendant  contended  that  the  costs 
were  restricted  to  the  amount  of  damages  recovered :  the  coun- 
ty court  decided  that  full  costs  were  taxable,  and  to  that  decision 
the  defendant  excepted. 

Phelps  and  Bates,  for  the  plaintiff. — Full  costs  aro  claimed  on 
two  grounds  :  first,  because  the  defendant  reviewed  the  cause  in 
the  county  court,  in  which  event  full  costs  are  given  by  the  stat- 
ute of  March  2,  1797,  sec.  97  :  secondly,  because  the  statute  re- 
stricting costs  relates  only  to  actions  tor  slanderous  toords,wn&  does 
not  extend  to  actions  for  written  slander  or  libel.  All  the  ele- 
mentary writers  distinguish  between  oral  and  written  slander,  as 
constituting  different  and  distinct  Injuries. — Bae.  Ab.  202. — Com. 
Dig.,  title,  Libel  and  Slander.— %  Esp.  JV.  P.,  79,  89.-3  BL 
Com.,  125.— 4  Id.,  150.— Swift's  System,  481,  488.-SWA.cn 
Slander,  126.— 3  Co.  Inst.,  74.—Selw.  JY.P.,  1042-3.— 
This  distinction  has  been  recognized  by  judicial  decisions 
for  a  great  length  of  time. — 12  Co.,  35. — 2  Brouml.,  151. 
—2  Show.,  314.— 3  Salk.>  226.-2    Wils.,  403.— 1  B.  &  P., 
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331.— 4  To***.,  365.— 19  Johns.,  307.— The  two  different  in- 
juries depend  op  different  grounds  and  are  followed  by  differ- 
ent consequences.  Many  things  are  actionable  when  written, 
which  are  not  an  when  spoken  j  indeed,  the  rale  as  t»  what  is  ac- 
tionable, and  what  is  not,  is  totally  different  in  the  two  cases.  So 
the  consequences  are  different:  a  libel  is  punishable  by  indict- 
ment, but  verbal  slander  is  not. 

This  distinction  hairing  been  thus  estab&shed,  and  so  long  act* 
ed  on,  it  is  presumed  the  legislature  adverted  to  it  wbeo  the  stat- 
ute was  made,  and  that,  b  using  the  term  "slanderous 
words,"  they  intended  to  exclude  cases  of  libel  from  the  statute. 
The  English  statute,  restricting  costs  in  cases  of  slander,  is  similar 
to  ours :  the  language  is,  "  all  actions  of  the  case  for  slanderous 
words,"  fee. ;  yet  that  has  been  held  not  to  apply  to  the  case  of 
libel.— Hall  vs.  Warner,  B.  R.  Trin.  T.,  24  Geo.  III.— This 
ease,  though  not  repotted,  is  recognized  by  subsequent  writers.— 
Tid<Ts  Pr.,  861.— Stark,  on  Slander,  420.— 3  Com.  D^.,231. 
There  is  good  reason  for  the  difference*  Written  slander  indicates 
more  deliberation  and  malice,  is  more  durable  in  its  effects,  and 
more  extensively  circulated.  Hence,  a  more  exemplary  punish- 
ment should  be  inflicted,  than  for  mere  words  of  passion  uttered 
in  a  moment  of  excitement. 

Tucker,  for  the  defendant. — This  case  comes  directly  under  the 
original  restriction  of  the  statute  as  to  costs ;  that  part  of  the  act 
having  regard  only  to  the  final  judgement  rendered  in  the  ac- 
tion.— 2  Tyler,  75. — And  the  proviso,  taking  off  the  restriction 
in  case  the  defendant  appeals,  or  reviews  the  cause,  has  no  appli- 
cation, because  the  judgement  from  which  the  defendant  review* 
ed  in  this  case  was  over  seven  dollars. 

The  distinctions  between  verbal  and  written  slander,  which  the 
counsel  for  the  plaintiff  have  labored  to  establish,  do  not,  in  gen- 
eral, relate  to  any  question  of  costs  ;  but  the  numerous  authori- 
ties adduced  have  only  determined  in  what  cases  the  action  for  one 
or  the  other  description  of  slander  would  lie,  and  but  a  single  unre- 
ported case  is  mentioned,  bearing  upon  the  particular  question  now 
before  the  Court.  There  is  reason  to  believe  that  decision  to  have 
been  a  departure  from  former  practice,  as  no  such  distinction  is  to 
be  found  in  HuUack's  Law  of  Costs,  or  any  previous  authority. 
At  common  law,  costs  were  not  recoverable  in  any  case,  and  they 
were  first  given  by  the  Stat,  of  Ghees.,  6  Ed.  1.  By  the  21 
James  /.,  they  were  restricted,  in  actions  for  slanderous  words, 
to  the  amount  of  damages  recovered,  if  these  did  not  exceed  forty 
shillings.    And  though  the  Englbh  courts  may  now  refuse  toex- 
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tend  the  restriction  beyond  the  narrowest  construction  of  the  lat- 
ter statute,  yet  such  is  not  the  proper  rule  to  be  adopted  here. 

It  is  believed  the  legislature  have  used  the  term  "  slanderous 
words,"  in  this  instance,  to  denote  the  action  of  slander  in  general, 
without  intending  to  distinguish  the  several  classes  into  which  the 
action  may  be  divided*  The  same  remark  is  applicable  to  the 
statutes  of  limitation,  in  this  and  other  states  :  in  some  instances, 
the  word  "  slander"  is  used,  in  others,  "  slanderous  words  ;"  but 
these  different  forms  of  expression  were  doubtless  meant  to  be 
equally  comprehensive  and  altogether  synonymous. 

Curia  adv.  wit 

Royce,  J.  afterwards  directed  a  judgement  of  reversal  to  be 
entered,  for  the  following  reasons,  in  which  the  other  judges  con- 
curred. 

This  question  is  not  affected  by  the  proviso  to  the  97th  section 
of  the  statute.  The  body  of  that  section  contemplates  the  final 
judgement  in  each  action,  as  the  criterion  for  allowing  costs,  with 
the  exception  of  such  cases  only  as  come  within  the  proviso ; 
and  the  proviso  embraces  no  case  of  review,  except  when  the 
judgement  reviewed  from,  aside  from  costs,  does  not  exceed  the 
sum  of  seven  dollars.  Both  these  points  have  been  often  decid- 
ed, and  recently  in  Robinson  vs.  Whitcher  and  wife,  Caledonia, 
March  T.  1828.  The  only  question  therefore  is,  whether  the 
present  case  comes  within  the  body  of  the  section  aforesaid  which 
enacts,  among  other  things,  "  that  in  all  actions  of  the  case  for 
slanderous  words,  if  the  damage  found  or  assessed  by  the  jury  do 
not  surmount  the  sum  of  seven  dollars,  the  court  shall  allow  no 
greater  costs  than  damages." 

There  are  certainly  well  settled  distinctions  between  written 
and  oral  slander,  founded  upon  reasons  of  justice  to  the  party  in- 
jured, and  upon  those  of  policy,  to  prevent  breaches  of  the  pub- 
lic peace.  In  a  case  however  where  the  injury  is  in  fact  very 
trifling,  and  the  party  has  shown  himself  entitled  to  only  nominal 
damages,  it  is  not  easy  to  perceive  why  the  form  of  the  slander 
should  affect  the  amount  of  costs  to  be  recovered  ;  for  whether 
the  slander  were  written  or  spoken,  the  action  is  still  to  be  regard- 
ed as  unimportant  and  frivolous.  Hence  the  rule  upon  this  sub- 
ject, established  in  England  by  the  case  of  HaU  vs.  Warner, 
seems  to  have  resulted  from  a  limited  definition  of  the  term  "  slan- 
derous words,"  rather  than  from  any  obvious  principle  springing 
from  the  comparative  demerit  of  the  different  sorts  of  slander. 
The  expressions  used  in  the  statute  may,  without  any  violence, 
be  made  to  embrace  a  libel  as  well  as  oral  slander,  as  they  equal- 
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ly  consist  of  slanderous  words.  At  the  same  time,  the  English 
construction,  though  more  narrow  and  exclusive,  is  probably  more 
consistent  with  the  ordinary  and  familiar  acceptation.  And  for  ' 
this  reason,  fpd  for  the  sake  of  following  a  construction  already 
settled  upon  a  statute  which  is  identical  with  our  own,  we  should 
probably  affirm  the  taxation  of  costs  in  this  case,  were  the  question 
entirely  new  in  this  court,  and  were  no  collateral  mischiefs  to  be 
apprehended  from  such  a  decision.  But  the  point  now  in  judge- 
ment was  directly  decided  in  Harris  vs.  Lawrence,  1  Tyler }  164. 
And  in  construing  this  statute,  we  must  not  forget  others  in  which 
the  like  words  occur.  In  this  examination  there  is  no  occasion  to 
look  beyond  the  several  acts  defining  the  jurisdiction  of  justices 
of  the  peace.  These  have  uniformly  excepted  certain  actions, 
and  among  those  excepted  are  "  actions  for  slanderous  words." 
Under  these  statutes  it  was  never  imagined  that  a  justice  of  the 
peace  had  jurisdiction  of  written  slander ;  and  to  establish  such 
jurisdiction,  by  the  limited  construction  now  contended  for,  would 
strike  the  community  with  no  little  surprise.  The  more  compre- 
hensive construction  must  be  retained. 

Judgement  of  the  county  court  reversed,  and  judgement  entered 
for  the  plaintiff  to  recover  his  damages,  and  cost  taxed  at  one  cent. 
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TOWN  OF  MlDDLETOWN  VS.  TOWN  OF  PoULTNEY. 

Under  the  statute  of  1801,  by  which  a  settlement  was  acquired  by  a  year's  residence 
in  any  town  without  being  warned  to  depart,  the  residence  of  a  man  could  not  be 
continued  by  his  wife  and  family  in  his  absence  from  the  state,  so  as  to  confer  on 
him  a  legal  settlement,  unless  they  continued  together  keeping  house  as  a  family. 

This  was  an  appeal  from  the  order  of  two  justices,  removing 
Abel  Hubbard,  jr.  a  pauper,  from  Middletown  to  Poultney,  and 
was  brought  here  upon  exceptions  taken  by  the  plaintiffs  to  the 
decision  of  the  county  court  upon  the  jury  trial.  The  exceptions 
showed  that  the  following  facts,  in  substance,  appeared  in  evidence 
on  trial :— That  in  the  early  part  of  May,  1816,  the  pauper  remov- 
ed with  his  family  and  effects,  from  Danby,  in  said  county  of 
Rutland,  to  the  town  of  Poultney,  where  be  occupied  a  house 
belonging  to  one  Stevens,  near  the  dwelling  house  of  Cyrus 
Beardsley,  in  Poultney,  aforesaid,  who  was  the  father  of  the  pau- 
per's wife  ;  the  pauper  bringing  with  him  Irom  Danby  •  horse 
and  cow,  which  he  hired  pastured,  and,  which  were  afterwards 
disposed  of  in  payment  of  his  debts.— That  no  fixed  time  was 
agreed  on  between  him  and  Stevens  for  the  occupation  of  the 
house,  but  it  was  taken  as  a  temporary  residence,  until  he  could 
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ftta^"'    filM*  a  P'ace  to  removd  to-    With  d*6  'K)U9e  ^  occupied  a>  small 
i83a  '    garden,  and  planted  some  corn  in  the  neighborhood*    On  the 
Middfetown  3d  d*y  of  Nov. 1816>  h*  went  away,  leaving  his  family,  consisting 
Poultry.    of  a  ™k  ^  twp  imaU  cni,dreD»  in  the  bouse  afoifaid,  with  « 
small  stock  of  provisions  not  sufficient  to  last  them  through  the 
winter.    His  object  in  going  away  was  to  find  a  place  in  the  wes- 
tern country,  to  which  he  might  remove  his  family.    After  trav- 
eling about  a  month,  he  reached  the  town  of  La  Roy  in  New- 
York,  at  which  place  he  spent  the  winter,  chopping  cord-wood 
i  and  doing  other  common  labour.    In  the  spring  he  took  land  to 

plant  and  sow  on  shares  ;  and  continued  there,  hiring  bis  board 
and  working  out  by  days-works,  until  the  1st  of  November,  1817, 
when  he  procured  his  family  and  effects  to  be  removed  from 
Poultney  to  Le  Roy  aforesaid.  Neither  the  pauper  nor  any  of 
his  family  were  ever  warned  to  depart  from  Poultney.  It  further 
appeared,  that  shortly  after  the  pauper  left  his  family  as  aforesaid, 
his  wife  and  children,  by  order  of  her  father,  were  taken  to  the 
house  of  the  latter,  and  there  remained  until  conveyed  to  Le  Roy 
as  aforesaid.  Part  of  this  time  ebe  laboured  for  her  father,  and 
in  a  few  instances  she  laboured  at  other  places  for  short  periods  of 
time. 

The  court  instructed  the  jury,  that  upon  these  facts,  if  found, 
the  pauper  did  not  acquire  a  legal  setdement  in  Poultney.  And 
they  having  accordingly  returned  a  verdict  that  the  pauper  was 
unduly  removed,and  judgement  being  rendered  diereon,tbe  plaint- 
iffs filed  exceptions,  which  were  passed  to  this  court  according 
to  the  statute. 

After  argument  by  Clark  for  the  plaintiffs,  and  by  Harris  for 
the  defendants,  the  opinion  of  the  Court  was  delivered  to  the  fol- 
lowing effect  by 

Royce,  J. — By  the  statute  which  was  in  force  till  the  autumn 
of  1817,  a  residence  in  any  town  for  one  year,  without  being 
warned  to  depart,  confered  a  legal  settlement  in  such  town.  The 
pauper  was  never  warned  to  depart  from  the  town  of  Poultney. 
Therefore,  the  only  question  is,  whether  he  resided  there  for  the 
space  of  one  year,  within  the  meaning  of  that  statute.  In  all  ques- 
tions relating  to  the  settlement  of  paupers,  the  court  has  pursu- 
ed a  rigid  construction  of  the  law,  as  between  contending  towns ; 
viewing  the  rights  acquired  by  one,  and  the  obligations  imposed  upon 
another,  as  the  result  of  positive  enactment,  and  not  to  be  affected 
by  the  seeming  equity  or  hardship  of  particular  cases.  Hence  it 
was  necessary  that  a  residence,  for  the  purpose  of  gaining  a  set- 
tlement, should  be  of  a  character  and  description  fairly  answering 
the  intent  of  the  legislature.  While  the  pauper  remained  at  Poult- 
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ney  in  person,  his  residence  was  doubtless  of  that  character,  for  ^j^1"' 
budomfoil  and  family  were  established  there,  without  any  fixed  1830. 
or  oertaia  arrangements  for  a  further  removal.  But  at  the  end  of  Middietown, 
the  first  six  months  he  left  his  family  and  went  out  of  the  state,  and  Pou{£ey 
soon  afterwards  his  wife  and  children  abandoned  the  house  in 
which  he  placed  them,  and  went  to  live  in  the  family  of  her  father. 
The  case  does  not  show  that  after  this  the  family  establishment 
was  preserved,  but  affords  a  strong  implication  that  it  was  discon- 
tinued and  broken  up  j  for  she  who  must  have  governed  and  con- 
ducted it  was  in  the  service  of  others,  and  occasionally  in  differ- 
ent places  and  families*  Under  such  circumstances  it  cannot 
be  properly  said  that  the  husband  continued  to  reside  in  Povitney. 
The  constituent  parts  or  members  of  his  family  were  indeed  there, 
but  not  in  that  ostensible  combination,  as  a  family,  which  was 
necessary  to  represent  him  in  his  absence.  It  is  perhaps  material 
also  to  notice,  that  the  wife  and  children  did  not  leave  the  house 
and  go  to  live  in  the  family  of  her  father,  in  consequence  of  any 
any  arrangement  to  that  effect  previously  made  by  the  husband  ; 
but  his  control  over,  and  provision  for,  them  seems  to  have  whol- 
ly ceased  upon  that  event.  Had  they  been  taken  in  the  same 
manner  to  the  house  of  some  friend  in  another  town,  it  would 
scarcely  be  pretended  that  the  residence  of  the  husband  followed 
them  j  and  yet  the  question  in  such  a  case  would  rest  on  the 
same  principle  as  in  the  present. 

Under  the  English  statute  of  13/ A  and  14/A  Ch.  II,  by  which 
a  settlement  is  acquired  by  a  residence  of  40  days  upon  a  tene- 
ment of  £10,  annual  value,  the  construction  has  been  so  strict  as 
to  require  the  personal  residence  of  the  party  for  that  time,  with- 
out attributing  any  importance  to  the  fact  that  his  wife  and  family 
may  have  resided  upon  the  tenement,  during  his  occasional 
or  necessary  absence.  This  doctrine  was  strongly  illustrat- 
ed by  The  King  vs.  Inkab.  of  St.  George,  &c.,  (7  T.  R. 
466  J  and  The  King  vs.  Inhabitants  of  St.  Mary  Lambeth,  (8 
T.  JR.,  240 .)  But  admitting  that,  in  reference  to  the  more  pro- 
tracted terms  of  residence  required  in  this  country  to  confer  a 
settlement, this  extreme  strictness  ought  to  be  relaxed,  (4  Mass.  312  , 
— 7  id.,  363  J  and  that  the  case  of  Burlington  vs.  Calais,  (I 
Vt.  Rep.,  385, )  was  correctly  decided  ;  yet  between  the  last 
case  mentioned  and  the  present,  there  are  distinctions,  as  obvi- 
ous at  least,  as  many  others,  upon  which  decision*  in  this  branch 
of  the  law  have  frequently  turned.  It  is  there  stated  among  other 
grounds  of  the  judgement  rendered,  that  the  pauper  several  times 
visited  his  family  at  Calais,  that  he  intended  living  there  unless  he 
found  a  place  that  suited  him  elsewhere,  that  he  found  no  such  place 
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F*Z£m'    till  1801,  and  that  during  the  whole  time  of  his  absence  he  made 
1830.  '    no  rest  at  any  place  with  a  view  of  settling  there ;  by  which  last 


Middietown  fact,  the  case  was  distinguished  from  that  of  Cambridge  vs 
Poaiuiey.  Charleston,  13  Mass.,  501.  The  present  ease  is  evidently  dif- 
ferent in  most  or  all  of  these  particulars.  And  a  distinction  of 
more  decisive  importance  arises  from  the  fact  already  mentioned, 
that  in  this  case  the  family  establishment  of  the  pauper  was  broken 
up,  so  that  his  domicil  in  Potdiney  was  no  longer  to  be  seen.  On 
the  whole,  we  are  satisfied  that  the  judgement  of  the  county  court 
must  be  affirmed. 

Judgement  affirmed. 


-•wb^vflgfr*.^ 


Rutland,    Eliza  Barker  appellant,  vs.  Justus  Rogers,  administrator  of 
F€mfi7'  t"ie  ©state  of  Erastus  Barker,  appellee. 

That  commissioners  appointed  by  the  Supreme  Court  to  report  on  an  administrator's 
account,  on  appeal  from  the  decree  of  the  court  of  probate,  must  inquire  into,  and 
report  upon,  all  matters,  that  may  affect  the  balance  of  the  account 

They  also  must  report  the  items  of  the  account,  and  the  facta  they  find  proved  as 
grounds  for  allowing,  or  disallowing,  any  of  the  items. 

This  was  an  appeal  from  the  decision  of  the  court  of  probate, 
allowing  the  account  of  the  defendant,  which  accrued  in  the  set- 
tlement of  the  estate  of  the  deceased.  The  accounts  before  the 
judge  of  probate,  consisting  of  many  items,  showed  in  the  hands 
of  the  administrator  property  to  the  amount  of  $9985  10;  and 
the  various  items  allowed  the  administrator  amounted  to  $4520  99 : 
leaving  in  his  hands  a  balance  of  $5464  11. 

This  appeal  was  entered  at  the  last  term  of  this  court,  and  sent 
to  commissioners  to  report  the  accounts  :  and  their  report  was 
now  returned  ;  by  which  it  appeared  that  they  had  allowed  the 
accounts  just  as  they  were  allowed  by  the  judge  of  probate,  ad- 
ding one  or  two  items  of  claim  against  the  administrator  for  mo- 
nies received  by  him,  and  not  credited  in  his  account,  which  the 
appellant  offered  to  prove ;  but  on  objection,  because  these  items 
were  never  urged  before  the  court  of  probate,  the  referees  ex- 
cluded the  testimony,  and  refered  to  this  court  the  question  upon 
the  correctness  of  their  decision. 

The  appellant  filed  exceptions  to  this  report,  and  urged,  that 
the.  testimony  offered  ought  to  have  been  admitted ;  also  urging 
that  the  report  was  defective,  by  reason  of  its  not  stating  the  ac- 
counts in  detail,  with  the  facts  proved,  as  the  grounds  of  their  de- 
cision upon  each  item,  or  class  of  items — that  such  a  report  was 
as  proper  and  necessary  in  this  case,  as  in  case  of  auditors. 
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HufcmwsoN*  J.  delivered  the  opinion  of  the  court*  XEwJJ 

The  commissioners  appear  to  have  misapprehended  the  nature      1830. 
and  object  of  the  appeal  before  this  court*  and  the  correspondent     Barker 
duties  imposed  by  their  commission*  Rogw^admr. 

It  appears  by  the  copies  sent  up  with  the  appeal)  from  the  pro* 
bate  court,  that  the  administrator*  having  progressed  in  the  set- 
tlement of  the  estate,  till  he  was  ready  to  render  his  accounts  be- 
fore the  court  of  probate,  caused  the  creditors  and  heirs,  and  all 
concerned,  to  be  duly  cited  to  be  present  at  a  given  time  before 
said  probate  court,  and  make  objections  to  his  account.  At  the 
time  set  be  exhibited  his  account ;  and  it  was  bis  duty  to  render 
an  account  of  all  the  property  which  had  come  to  his  possession  as 
administrator.  The  court  of  probate  allowed  his  accounts,  and 
decided  what  balance  was  in  his  hands*  for  the  benefit  of  the 
creditors  and  heirs.  By  law  any  person  interested  in  the  estate 
of  the  deceased,  and  feeling  aggrieved  because  the  balance  is  no 
larger,  may,  within  twenty  days  after  pronouncing  the  decree* 
appeal  to  this  court.  Eliza  Barker^  one  of  the  heirs  in  this 
case,  has  accordingly  appealed  from  said  decree*  This  appeal 
sets  open  every  item  of  the  accounts  for  examination  before  this 
court  5  and  the  appellant  has  a  right  to  prove  by  disinterested 
witnesses*,  or  by  the  oath  of  the  administrator  himself,  any  facta 
Which  will  increase  the  balance  in  the  hands  of  the  administrator. 
Therefore,  the  commissioners  erred  in  excluding  the  testimony 
offered  by  the  appellant.  The  monies*  to  be  proved  in  the  hands 
of  the  administrator  by  that  testimony,  should  be  brought  into 
the  accounts ;  and  the  administrator  should  show,  that  he  has 
paid  all  the  debts,  or  the  dividends  of  the  creditors,  as  well  as  the 
expense  of  settling,  that  the  final  decision  of  this  court  may  be 
the  final  settlement  of  the  estate*  as  to  the  rights  of  each  indi- 
vidual. 

Furthermore,  the  appeal  having  done  away  the  force  of  the 
decree  appealed  from,  and  set  open  each  item  of  the  accounts  for 
re-examination,  the  commissioners  should  have  reported  upon 
each  item,  or  class  of  items,  of  the  accounts,  and  stated  whether 
allowed  or  disallowed,  and  the  reasons  of  their  decision  ;  that  is, 
the  facts  they  find  proved,  as  the  reason  of  their  decision.  There 
is  the  same  reason  for  this  particularity  in  the  present  case,  that 
there  is  in  any  action  of  account  that  goes  to  auditors.  They 
should  be  much  more  particular,  than  the  probate  court, was  in 
one  respect.  The  account  certified  up  shows  allowances  of  large 
sums  in  gross,  each  of  which  must,  from  the  nature  of  them,  be 
composed  of  numerous  smaller  items*  the  justice  and  correctness 

FFF 
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|2J££2'   of  which  can  never  be  made  to  appear,  till  the  component  parts 
1830,      are  brought  to  view. 
Barker         The  report  must  be  set  aside,  and  the  commissioners  be  re- 

VLage^eAmrS™**^  to  ma'Ce  B  D6W  reP°rt»  att^e  nexl  term   of  this   COUTt.     In 

collecting  the  materials  for  this  new  report,  they  must  require  the 
administrator  to  produce  his  vouchers  and  proofs,  and  show  pay* 
roent  of  all  the  debts,  or  dividends,  as  the  case  may  be,  and  of 
all  the  expenditures  claimed  by  him ;  so  that,  whatever  balance 
may  be  found  in  his  hands  will  belong  to  the  heirs,  and  be  in 
readiness  to  be  decreed  to  them  according  to  their  several  inter- 
ests in  the  same. 

It  has  been  urged  in  argument,  that  this  appeal  is  not  the  proper 
remedy  for  the  appellant ;  but*  that  she  should  have  recourse  to 
the  administrator's  bond  to  the  court  of  probate.  Whatever  might 
be  the  remedy  upon  the  administration  bond,  that  does  not  at  all 
interfere  with  this  right  of  appeal,  and  the  right  of  having  the  true 
balance  ascertained  in  the  court  of  probate,  or  in  this  court  of  ap- 
pellate probate  jurisdiction.  If  this  can  be  effected,  the  use  of 
the  bond  will  only  be  to  secure  the  payment  of  the  balance  ac- 
cording to  the  decree.  And,  if  there  should  still  be  a  failure  to 
account  for  all  the  monies  received,  there  might  afterwards  be  a 
resort  to  the  bond. 

Let  a  new  commission  issue  returnable  to  the  next  term  of  this 
court. 

Report  set  aside. 

Hodge&yfor  the  appellant. 

Clarkt  for  the  appellee. 

rutlahd,    The  tow*  of"  Pawlst  vs.  Phikbas  Strong,  Chester  Ba- 
1830.  ker  et  al. 

That  a  town  may  take  a  bond,  voluntarily  given,  conditioned  to  save  such  town  harm- 
less from  the  support  of  certain  persons,  named  in  such  bond. — Nor  need  the  band 
show,  that  they  were  a  charge  to  the  town  at  the  time  of  its  execution. 

It  ie  sufficient,  that  the  declaration  shows  expenditures  for  their  support,  forced  upon 
the  town  before  die  action  brought.  » 

If  there  be  any  facts,  which  would  form  a  defence  to  such  bond,  they  should  be  brought 
upon  the  record  by  plea, 

This  was  an  action  of  debt  upon  a  bond,  in  the  penal  sum  of 
$1500,  dated  May  5tb,  1823,  and  conditioned  to  be  void,  if  the 
defendants  should  well  and  truly  indemnify,  and  save  harmless, 
the  said  town  of  Pawlet,  from  all  charges,  expenses,  &c,  of  every 
nature,  for  the  maintenance  of  Rufu$  Baker  and  Sybil  Baker, 
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his  wife,  and  Sally  Baker,  daughter  of  the  said  Rufns  tnd  Sybil,    JjJJ^ 
who  were  parents  of  the  said  Chester  Baker,  during  the  natural       isso.  ' 
lives  of  the  said  Rufus,  Sybil  and  Sally  :  otherwise  to  be  and-rowaofPawfet 
remain  in  full  force  and  virtue.    Sundry  breaches  were  assigned,  8*0^'^*]. 
consisting  of  payments  of  various  sums  for  the  support  of  said 
paupers  before  the  commencement  of  this  suit,  of  all  winch  the 
said  defendants  had  notice,  be.    To  this  declaration  the  defend- 
ants filed  a  genera]  demurrer,  and  plaintiffs  joined  in  demurrer. 

Harmon  and  Williams,  in  support  of  the  demurrer,— It  does 
not  appear  from  the  declaration,  nor  will  it  be  pretended  to  be 
the  fact,  that,  at  the  time  this  bond  was  executed,  either  of  those 
three  persons  was  a  pauper,  or  ever  had  been. — Consequendy, 

1.  This  bond  was  not  taken  in  any  case  of  a  person  or  persons 
becoming  either  a  temporary,  or  an  annual  charge,  in  which  the 
overseers  are  authorised  by  statute  to  contract  with  individuals  for 
the  support  and  maintenance  of  such  paupers.  Rev.  Stat.  p. 
378,  Sect.  20.— 379, 2d  proviso  of  Sect.  20. 

2.  It  hence  results,  that  the  bond  was  not  authorized  by  any 
statute  provision — was  not  taken  m  virtue  of  any  power  given  to 
the  town  or  overseers  by  statute — nor  for  any  purpose,  or  object, 
for  which  they  have  any  authority  by  statute  to  contract. 

3.  The  precautionary  measure,  authorized  by  the  14  Sect.  (p. 
174,)  is  of  an  entirely  different  character — authorized  only  by 
statute,  and  regulated  by  it,  and  must  be  strictly  conformable  to 
the  statute,  or  it  would  be  invalid. 

4.  The  statute  having  pointed  out  and  regulated  the  course 
to  be  taken,  that  course  must  be  pursued  ;  and  the  town,  or  over- 
seers, having  no  authority  by  statute  to  exact  or  take  such  bond, 
in  such  case,  this  bond  is,  of  course,  void  ;  because,  the  town,  and 
the  overseers  acting  for  the  town,  as  such,  are  creatures  of  the 
statute,  and  derive  all  their  powers  from  it :  they1  cannot  act,  in 
any  case,  not  expressly  or  virtually  provided  for  by  statute  :  and 
they  can  act  in  no  other  way  or  manner,  than  is  either  expressly 
or  virtually  provided  for  by  statute  : — certainly,  not  in  a  manner 
repugnant  to  the  statute.  The  overseers  bind  not  the  town,  when 
they  exceed  their  powers :  and  hence,  in  like  case,  the  other  par- 
ty is  not  bound. 

Conformably  to  this  view  are  the  principles  which  have  been 
established  by  judicial  decisions.  They  are,  indeed,  the  cardinal 
doctrines,  to  guide  in  all  cases  of  such  public  corporations,  as 
they  are  called,  and  their  agents.  They  are  restricted  to  the  per- 
formance of  such  acts,  and  in  such  a  manner,  as  relate  to  the 
purposes,  to  effect  which  their  powers  are  given.    Thus,  they 
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pSrim1    m&y  'ettse  l^6  town  'an^8> An^  might,  if  they  had  not  beta  express- 
ing.     ]j  authorized  to  do  so  ;  but  they  cannot  convey  them  in  fee.     1 
Town  of  Pawled  Chip.  Rep.  369.    They  are  restricted  within  the  letter  of  the 
Str^^^  corporate  acts  conferring  their  powers.     1  D.  Chip.  RepJfl.64.-^ 
1  Johns.  Rep.  109.    They  must  act  within  the  scope  of  the  legiti- 
mate purposes  of  their  incorporation.     1  D.  Chip.  Rep.  458. — 2 
Sira.  1051. — 1  Johns.  Rep.  109.     The  grant  of  specific  powers 
implies  a  prohibition  of  others  not  granted.     1 5  Johns.  Rep.  383. 
No  corporation  of  any  kind  can  be  seized  in  trust  of  lands, 
for  a  purpose  foreign  to  its  institution.— 8  Johns.  Rep.  330.  And 
a  power  in  parish  officers,  to  take  security  to  indemnify  the  parish, 
is  not  executed  by  taking  a  promissory  note  for  a  specific  sum.— 
1  Com.  Con.  388-9,  or  401-2 ;  also,  6  East.  Rep.  110. 

Hodges  and  Royce,Jor  the  plaintiffs. — The  bond  declared  on 
might  have  been  taken,  without  any  prior  proceeding,  under  the 
ninth  section  of  the  poor  law,  stut.  p.  372.  Chester  Baker,  one 
of  the  defendants,  was  liable  to  indemnify  the  town  from  the  support 
of  two  of  the  paupers,  who  appear  from  the  bond  to  be  his  parents. 
As  to  the  other,  non  constat,  that  the  obligors  were  not  sureties 
for  some  one  bound  for  her  support.  At  ail  events,  the  bond  is 
good  as  to  the  two,  and  is  not  avoided  by  the  provision  for  the 
other,  since  it  is  not  in  contravention  of  any  statute  but  merely 
an  excess  of  power  in  the  town. — Norton  vs.  Sims ,  Hob.  18.— 
Chesman  et  ux.  vs.  Nainsby,  2  Ld.  Ray.  1456. — 2  Str.  744. — 
Again,  by  the  second  proviso  of  the  twentieth  section  of  the  same 
law  (stat.  p.  379  J  the  town  may  dispose  of  their  paupers  for  life, 
and,  of  course,  take  corresponding  security.  Now,  neither  of 
these  statutes  indicates  any  particular  form  for  the  indemnity. — 
The  bond  in  question  is  sufficient  under  either,  and  is,  prima  fa- 
cie, a  valid  deed.— WUde  vs.  Griffin,  5  Esp.  JV.P.  C.  142.— 
Strangeways  vs.  Robinson,  4  Taunt.  498. 

It  is,  however,  objected,  that  the  declaration  ought  to  have  shewn 
that  the  paupers  were  chargeable  to  the  town  when  the  bond 
was  executed.  But  no  reason  can  be  shown  why  more  than  is 
necessary  to  be  contained  in  the  security,  should  be  averred  in 
the  declaration.  The  deed  being  good  upon  the  face  of  it,  the 
Court  are  to  presume  every  thing  to  have  been  rite  et  solemniier 
acta.  The  demurrer  waives  those  deficiencies  in  the  execution 
of  it,  which,  had  they  been  pleaded,  we  might  have  replied  to  and 
explained. — Low  vs.  Peers,  4  Burr.  2299. — The  objection  fails 
entirely,  if,  as  we  believe,  no  such  prior  steps  were  necessary  to 
'  the  validity  of  the  bond.  It  is  well  settled,  that  public  corpora- 
tions, unless  restricted  by  some  express  prohibition,  or  known  rule 
of  law,  have  all  the  powers  necessary  to  fulfil  the  purposes,  for 
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which  they  are  created.     And  the  act  incorporating  towns,  not  ^JJJ^; 
expressly  designating  their  several  powers,  (stat.  p*  156j  they      183°- 
must  be  intended  to  have  all  that  are  necessary  to  discharge  thexownofPawiei 
duties  imposed  on  them.    When,  therefore,  the  legislature  impos-  strong  et  aL 
ed  on  them  the  ooerous  charge  of  supporting  all  the  poor  within 
their  limits,  whether  settled  or  not,  it  necessasily  conferred  upon 
them  the  capacity  of  negotiating  upon  the  subject.  And  we  find  that 
it  has  been  constantly  practiced,  to  take  bonds  in  a  similar  form, 
on  the  usual  annual  sales  of  town  paupers.     It  is  worthy  of  no- 
tice, that  those  bonds  have  been  extended,  not^  only  to  subse- 
quent cases  of  pauperism,  but  also  of  pauperism  occurring  among 
persons  not  legally  settled  in  the  town  at  the  date  of  the  bond. — 
Yet  no  express  authority  is  given  by  the  statute  for  taking  such 
bond,  and  no  town  ever  passed  avote  for  that  purpose. — Whiting 
vs.  Punchard,  3  WUs.  50.— Allen  vs.  Peshall,  2  Wm.  Bla.  1 177. 
—Edwards  vs.  Babbit,  M.  Sf  S.  120.— Sanford  vs.  Sanford,  2 
Day,  559. — Shrewsbury  vs.  Boylston,  18  Mass.  Rep.  105. — 
Big.  Dig.  619.— Supreme  Court  Rules,  1  Aik.  399.— Wash- 
ington vs.  Rising,  Bray.  1 88. 

The  mode  which  the  statute  has  pointed  out,  of  compelling  se- 
curity in  some  cases,  is  merely  a  cumulative  remedy,  intended  to 
relieve  the  towns,  when  their  other  powers  would  not  avail.  The 
mischief,  thereby  provided  against,  was  not  that  the  towns  could 
not  negotiate  respecting  their  liability,  but,  that  they  were  obliged 
to  stand  by  and  see  the  dissolute  person  wasting  his  property,  be. 
without  being  able  to  interfere  and  save  a  portion  for  his  own  sup- 
port and  that  of  his  family.  A  power  of  compelling  security  was, 
therefore,  added  to  the  general  authority  of  the  town  in  tho?e 
cases;  and  not  a  dictum  can  be  shewn  to  support  the  position, 
that  such  addition  of  power  deprived  the  town  of  that  which  they 
otherwise  enjoyed. — Rex  vs.  Spencer,  2  Sir.  1123. 

Admitting,  however,  that  towns  cannot  bind  themselves  by 
such  a  contract,  yet,  notwithstanding  this,  they  may  enforce  one 
in  their  own  favor.  Even  if  they  exceed  their  corporate  powers 
in  procuring  it,  this  forms  no  defence  to  it ;  though  it  may  lay  a 
foundation  for  disfranchising,  or  otherwise  dealing  with  them. — 
Chester  Glass  Co.  vs.  Dewey,  16  Mass.  94. — Big.  Dig.  216. 
The  town  may  have  paid  a  valuable  consideration  for  this  bond  : 
the  seal  estops  the  defendants  from  denying  it ;  and  why  does  it 
not  equally  estop  them  from  contesting  the  capacity  of  the  obli- 
gee to  enforce  it  ? — 4  Com.  Dig.  714. 

But  without  having  recourse  to  the  doctrine  of  estoppels,  it 
seems  clear,  that  towns,  parishes,  &tc,  may  enforce  such  contracts 
as  are  entered  into  with  them  voluntarily.    The  distinction  is  well 
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*™£j®'    recognized  between  those  contracts  which  the  corporation  may 
i8ao.  '    compel,  and  those  which  are  made  without  any  reference  to  the 


TownofPawietStatute.    In  the  former  case  the  corporation,  8ze.  must  strictly  pur- 
8tron?et  aL  8Ue  the  indicated  cqurse.  But  if  any  one  choose  to  give  the  town  a 
bond,  without  any  previous  proceeding,  or  liability,  it  is  now  clear- 
ly settled  that  it  may  be  enforced.-— JlfiAiJeAam  vs.  Bellerbyf  1 
M.  &  S.  310. 

Hutchinson,  J.  delivered  the  opinion  of  the  court. 

The  only  objection,  urged  by  the  counsel  for  the  defendants^ 
is,  that  the  bond  set  forth  as  the  cause  of  action,  taking  it  with 
what  averments  are  contained  in  the  declaration  to  support  it,  is- 
illegal  and  void ;  there  being  no  statute  provision  that  authorizes 
a  town  to  take  such  a  bond.  This  objection  supposes  a  town  in- 
capable of  taking  any  security,  even  in  matters  which  relate  to 
their  corporate  interests,  unless  in  the  exact  cases,  and  in  the 
precise  forms,  pointed  out  by  statute.  It  is  true,  if  it  appeared  by 
the  declaration  and  pleadings,  that  the  town  had  used  the  com- 
pulsory powers  of  the  statute  to  obtain  security  in  a  case  like  the 
present,  and  the  security  obtained  was  the  result  of  that  compul- 
sion, all  must  be  conformable  to  the  statute.  So,  if  a  town  obtain 
a  security  for  that,  in  which  the  town,  as  such,  can  have  no  inter* 
est,  and  this  appears  on  trial,  this  security  could,  probably,  avail 
them  nothing.  But,  where  the  subject  matter  of  the  contract  is  the 
appropriate  business  and  interest  of  the  town,  the  court  discover  no 
reason  why  the  contract  with  the  town,  suitably  framed  to  secure 
that  interest,  should  not  bind  the  signers,  as  fully,  as  if  made  to  an 
individual  concerning  bis  interest.  The  case,  cited  by  plaintiffs 
counsel  from  1st  of  Mavle  and  Selivin,  fully  supports  this  doc- 
trine. In  5th  Mass.  Rep.  also,  (page  314,  Morse  vs.  Bodgdon 
et  al.)  is  a  decision  in  point..  The  suit  was  brought  by  Morse 
upon  a  replevin  bond,  which  be  had  taken  to  himself,  instead  of 
the  defendant  in  replevin,  as  directed  by  the  statute.  The  court 
supported  the  action.  Chief  Justice  Parsons  says,  "the  statute 
directs  the  form  of  a  replevin  bond,  but  does  not  declare  void 
one  taken  in  a  different  form,  and,  it  being  given  voluntarily,  and 
the  defendant  in  replevin  having  accepted  it,  I  know  of  no  statute 
or  common  law  to  render  it  void."  There  are  several  decisions 
reported  from  that  state  of  similar  import. 

Our  statute  obliges  each  town  to  support  the  poor  within  such 
town.  And  there  are  several  provisions  in  the  statute,  by  which 
any  town  may  have  claims  upon  other  towns,  and  upon  individu- 
als. Certain  relations  are  holden  to  support  their  poor  relations 
within  certain  degrees,  and  in  a  prescribed  mode.     Very  incon- 
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venient  would  be  the  construction  of  this  statute,  that  should  pro-   JjJ^J*' 
bibit  an  amicable  adjustment  of  all  these  matters,  and  force  all      lm  ' 
parties  to  go  through  the  forms  of  litigation,  when  there  is  no  dis-TownofPawiet 
agreement  between  tbem.  Strong*  aL 

The  bond  in  question  relates  to  a  subject,  that  may  well  con- 
cern the  town  of  Pawlet.  Their  receiving  such  a  bond  shows, 
that  they  considered  themselves  interested  to  be  indemnified  a- 
gainst  the  support  of  these  persons,  named  in  the  bond.  These 
defendants  voluntarily  giving  the  bond,  is  an  acknowledgement 
on  their  part,  that  the  town  ought  to  have  security  in  the  business* 
The  various  breaches  assigned,  and  confessed  by  the  demurrer, 
show,  that  there  was  no  mistake  in '  this,  on  either  part ;  for  the 
town  have  been  under  the  necessity  of  expending  money  for  their 
support.  But,  it  is  urged  that  they  expended  none  for  more  than 
a  year  after  the  bond  was  given.  Be  it  so  :  the  legitimate  infer- 
ence from  this  is,  that  the  defendants  fulfilled  the  condition  of 
their  bond  for  more  than  a  year  after  it  was  given j  and  then  ceased 
to  fulfill. 

It  is  further  urged  that  it  does  not  appear  by  the  bond  or  the  dec- 
laration, that  the  town  had  any  claim  upon  these  defendants  for 
the  support  of  the  Bakers.  It  does  appear  that  Chester  Baker 
is  son  to  Rufus  and  Sybil  But  it  does  not  appear,  whether  he 
was  of  such  ability  that  a  court  would  make  order  upon  him  for 
their  support.  Nor  does  it  appear,  but  that  all  the  defendants 
are  either  in  some  of  the  degrees  of  relationship  to  be  holden,  or 
are  sureties  for  those  who  are  so  holden. 

*  Sufficient  appears  in  this  declaration  to  show  the  bond  a  proper 
one  for  the  town  to  receive,  when  voluntarily  given  by  the  defen- 
dants ;  and,  on  these  pleadings,  the  bond  must  be  considered  as 
thus  voluntarily  given. 

If  the  defendants  had  pleaded  in  bar,  duress  per  minas,  or  im- 
prisonment, to  compel  the  execution  of  this  bond,  the  facts,  dis- 
closed in  such  plea,  must  have  come  under  consideration,  and 
might  have  presented  a  more  formidable  defence  to  the  action. 
Judgment  that  the  declaration  is  sufficient. 

Royee  and  Hodges,  for  plaintiffs. 

Williams  and  Harmon,  for  defendants. 

N.  B.  As  soon  as  the  above  opinion  was  announced,  a  written 
motion  was  filed  for  the  assessment  of  the  damages  by  the  jury ; 
and  a  question  was  raised,  about  the  disposition  of  this  motion. 

By  the  Court. — As  the  damages  are  uncertain,  either  party  has 
a  right  to  have  the  same  assessed  by  the  jury*;  and  a  written  re- 
quest for  that  purpose  being  filed,  the  cause  must  go  down  to  the 
county  court  for  such  assessment. 
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5S£££'  William  Page  vs.  Reuben  R.  Thrall, 

1830.  ' 

A  promise  in  writing  to  pay  the  amount  of  an  execution  to  the  attorney  of  the  creditor/ 
oif  condition  of  an  assignment  of  the  execution  to  the  promissor,  is  yalid,  the  debtor 
being  discharged^  forth with/rom  custody,  and  the  assignment  made  when  payment 
was  demanded. 

This  action  Was  tried  in  the  county  court,  add  came  up  to  this 
Court  on  the  following  bill  of  exceptions  allowed  at  the  trial. 

"  The  plaintiff*  declares,  that  on  the  19th  day  of  May,  1828, 
the  defendant,  in  consideration,  that  the  plaintiff  Would  assign  all 
the  right  of  the  plaintiff  in  interest  in  an  execution  iri  favor  of 
Charles  K.  Williams  vs.  Jesse  Gove,  issued  on  a  judgment,  re- 
covered before  the  Rutland  county  court,  April  term,  1838, 
agreedfto  and  with  the  plaintiff,  to  pay  him,  the  plaintiff,  th6 
amount  of  said  execution,  being  $55  87,  in  the  life  of  said  exe- 
cution sand  avers,  that,  on  the  20th  June,  1828,  within  the  life 
of  said  execution,  he  made  and  tendered  to  the  defendant  an  as- 
signment of  all  the*rights  and  interest  of  the  plaintiff  in  interest  in 
said  execution ;  by  reason  of  which  the  defendant  became  liable 
in  law  to  pay  the  plaintiff  the  said  sum  of  $55  87  ;  and  being  so 
liable  as  aforesaid,  then  and  there  promised  the  plaintiff  to  pay 
him,  &c.  To  this  declaration  the  general  issue  Was  pleaded.— - 
On  the  trial  of  the  cause,  the  plaintiff  first  read  the  execution,  as 
set  forth  in  the  declaration ;  and  next  the  following  agreement, 
viz  :  "  In  consideration,  that  William  Page,  Esq.  will  assign  to 
"  me  all  the  rights  of  the  plaintiff  in  interest,  in  an  execution  in 
"  favour  of  Charles  K.  Williams,  against  Jesse  Gove,  now  in  the 
"  hands  of  Maj.  Page,  issued  on  a  judgement,  recovered  before 
"  the  county  court,  A.  T.  1828,  I  agree  to  pay  him  the  amount 
"  of  said  execution,  being  $55  87,  in  the  life  of  said  execution* 
(Signed)  "  Reuben  R.  ThraU." 

"  Rutland,  19th  May,  1828." 

On  the  back  of  which  was  the  following  endorsement  viz :  "  t 
"  assign,  to  Reuben  R.  Thrall,  all  the  interest  of  the  plaintiff  in 
"  interest  in  the  execution  mentioned  within,  and  authorize  him  to 
"  pursue,  and  prosecute,  all  the  legal  remedies  to  collect  the  same, 
"  in  the  name  of  the  plaintiff,  without  recourse  to  him,  or  me.—  • 
"  20  June,  1828."  This  endorsement  was  in  the  hand  writing 
of  the  defendant,  and  signed,  "William  Page,  plaintiff's  attorney.9' 
The  plaintiff  then  introduced  Abel  Page,  the  constable  of  JRuf- 
land,  who  testified,  that,  on  the  13th  May,  1828,  the  plaintiff  de- 
livered to  him  the  aforesaid  execution,  dated  21  April,  1828,  and 
returnable  in  sixty  days  from  date,  and  directed  him  to  commit 
Gove  before  he  should  goto  Windsor,  unless  he  would  secure  it; 
that,  on  the  19:h  day  of  May,  1828,  in  the  evening,  he  took  Gove 
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in  Custody ;  that  Gove  offered  to  give  bail,  that  he  would  return  in   5v£^?' 
the  life  of  the  execution ;  which  he  declined  receiving — That       1830.  ' 
Gove  then  said,  he  would  be  committed  and  give  a  jail  bond  ;      p^ 
that  he,  the  officer,  accordingly  prepared  his  bond,  and  made,     thrijk 
but  did  not  sign,  a  return  of  having  committed  Gove — That  the 
defendant  then  delivered  the  written  agreement,  as  set  forth,  to 
him,  the  officer )  that  he  took  it  to  William  Pagty  and  asked  him* 
whether  it  was  satisfactory  ?  and  he  answered  it  was ;  and  there- 
upon he,  the  officer,  returned  to  Gove,  and  informed  the  defend- 
ant and  Gove,  that  the'writing  was  satisfactory  to  the  plaintiff; 
and  it  being  acceded  to  by    Gove  and    the  defendant,  he 
thereupon  [released  Gove  [from  custody,  and  erased  the  afore- 
said return  ;  that,  the  next  day,  he,  the  officer,  called  on  plaintiff, 
and  plaintiff  directed  him  to  make  out  his  fees,  and  he,  plaintiff 
wouldfpay  him,  and  accordingly  took  back  the  execution  from 
him,  but  immediately  returned  it  to^him,  saying  he  had  better 
keep  it,  and  receive  the  money— That,  on  the  20th  of  June,  1828* 
which  was  the  last  day  of  the  life  of  said  execution*  he  called  on  - 
the  defendant  for  the  money,  and  was  told,  plaintiff  had  not 
complied  with  the  condition  in  the  agreement ;  that  he  called  on 
plaintiff,  who  went  with  him  to  defendant's  office  ;  that  defendant 
wrote  the  aforesaid  assignment,  and  plaintiff  signed  it ;  and  de- 
fendant counted  out  the  money  ;  that  defendant  then  told  him, 
the  officer,  he  should  leave  the  officer  to  commit  Gove  in  the 
life  of  the  execution  ;  that  the  officer  then  said,  he  hoped  plaintiff 
would  not  make  him  liable  on  the  execution,  as  he  understood 
Gove  was  out  of  the  state J  that  plaintiff  then  took  the  execution 
from  him,  the  officer,  observing  that  he  would  rather  lose  the 
debt,  than  have  it  collected  from  the  officer  under  such  circum- 
stances $  and  then  tendered  the  execution  and  assignment  to  de- 
fendant,  and  demanded  the  money,  which  the  defendant  refused 
to  pay — that,  at  this  time,  and  for  some  weeks  before,  Gove  had 
been  absent  from  the  state ;  that  defendant  was  a  boarder  in 
Gove's  family,  and  the  fact  of  his  absence  was  known  to  defend- 
ant.   After  the  evidence  aforesaid  had  been  submitted  to  the 
jury,  and  before  they  had  made  up  their  verdict  on  the  same,  the 
defendant  requested  the  court  to  charge  the  jury,  that,  at  the 
time  the  contract  was  executed  and  delivered  by  the  defendant, 
on  the  19th  May,  1828,  and  before  the  assignment,  the  contract 
was  all  on  one  side ;  that  the  plaintiff  was  not  bound  to  comply  with 
the  conditions  of  the  contract,  and  consequently  it  was  not  bind- 
ing upon  the  defendant ;  that,  until  the  conditions  had  been  ful- 
filled by  the  plaintiff,  and  accepted  by  the  defendant,  the  contract 
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was  a  nudum  pactum  ;  and  that  the  plaintiff,  by  discharging  this 
officer  from  his  liability  on  said  execution,  had  deprived  the  de- 
fendant of  one  of  the  rights  which  the  plaintiff  in  interest  in  said 
execution  had  in  hat  the  time  of  making  the  contract  of  the  19th 
May,  1828 ;  and  the  assignment  of  the  execution,  after  having 
discharged  the  officer,  was  not  a  compliance  with  the  conditions  of 
the  agreement ;  and  the  defendant  was  not  bound  to  pay  the  money, 
unless  the  conditions  of  the  contract  had  been  strictly  complied 
with  by  the  other  party.  And  the  defendant  further  requested 
the  court  to  charge  the  jury,  that  they  roust  find  the  minds  of 
the  parties  met  on  the  20th  of  June,  1828,  and  that  the  plaintiff  a- 
greed  to  assign  the  execution,  and  the  defendant  agreed  to  receive 
the  assignment,  and  promised  to  pay  the  money  ;  or  they  must 
find  for  th$  defeudant  to  recover  his  cost.  All  of  which  the  court 
refused  to  charge  as  requested  by  the  defendant;  but  did  charge 
the  jury,  that,  if  they  believed  the  testimony  of  Abel  Page,  the 
officer,  that  he  carried  the  writing  aforesaid  to  William  Page ; 
that  William  Page  informed  him  it  was  satisfactory,  and  that  the 
officer  returned  and  communicated  this  to  Gove  and  to  the  defend- 
ant, and  they  were  satisfied  with  it,  and  in  consequence  thereof, 
the  officer  discharged  Oove  from  custody ;  and  that  William 
Page  took  back  the  execution  and  tendered  it  with  the  assign- 
ment to  the  defendant,  that  it  was  a  substantial  compliance  with 
the  condition  of  the  writing  aforesaid,  and  they  would  find  for 
the  plaintiff. 

The  jury  returned  a  verdict  for  the  plaintiff.  The  defendant 
excepted,"  &c. 

The  case  now  came  before  the  Supreme  Court  on  a  motion 
for  a  new  trial,  founded  on  an  alleged  error  in  the  charge  of  the 
county  court  to  the  jury. 

Argument  for  the  plaintiff. — The  plaintifl  contends,  that  the 
contract  between  plaintifl  and  defendant  was  completed  on  the 
19th  day  of  May,  when  defendant  made  his  proposition,  which 
was  accepted  by  the  plaintiff,  and  that  communicated  to  defendant. 
— That  it  was  no  part  of  the  contract  that  the  execution  should  be 
left  in  the  hands  of  the  officer ;  and  the  plaintifl  would  have  been 
guilty  of  a  dishonest,  and  dishonorable  act,  had  he  permitted  the 
defendant  to  have  sued  the  officer — That  defendant  was  liable  on 
his  contract  at  all  events,  if  plaintiff  was  ready  to  assign  the  in- 
terest of  the  plaintiff  in  the  execution  against  Gove,  agreeably  to 
the  terms  thereof.  Gove  was  released  from  custody  with  the 
knowledge  and  consent  of  defendant ;  and  the  officer  would  not 
have  been  justified  in  retaking  him,  nor  could   the  defendant  in* 
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slst,that  the  officer  should  commit  Qove,  when  his  absence  from  ^JJJ£J£ 
the  slate  rendered  it  impossible,  and  that  known  to  the  defendant*       l&o. 

Page 

Argument  for  the  defendant — The  defendant  contends,  that  «*. 
he  was  not  liable  on  the  promise  set  forth  in  the  plaintiff's  decla- 
ration, inasmuch  as  it  was  a  mere  proposition  on  his  part,  to  pay 
in  consideration  that  the  plaintiff  would  assign  to  him,  the  defend- 
ant, all  the  rights  of  the  plaintifi  in  interest  in  the  execution  therein 
described ;  and,  that  the  conditions  contained  in  the  writing 
were  not  complied  with  by  the  plaintiff ;  for  that  he  refused 
to  assign  the  execution  until  he  had  first  discharged  the 
officer  from  his  liability  on  said  execution,  and  thereby 
discharged  one  of  the  rights  of  the  plaintiff  in  interest  that  ex- 
isted at  the  time  of  making  the  proposition — That  the  plaintiff  did 
not  accept  the  terms  proposed,  in  such  a  manner  as  to  enable  the 
defendant  to  compel  the  plaintiff  to  make  the  assignment  prior  to 
the  20th  June.  If  both  are  not  bound,  neither  are  bound.  On 
the  20th  June,  the  minds  of  the  parties  did  not  meet.  It  appears, 
that  the  plaintiff  kept  the  proposition  from  the  19th  of  May  to 
to  the  20th  of  June,  without  giving  the  defendant  any  notice  that 
he  intended  to  comply  with  the  conditions  ;  and,  during  that  time, 
the  debtor  in  the  execution  had  left  the  state. 

The  defendant  contends,  that  the  plaintiff  could  not  controul  the 
execution  for  thirty  days,  and  then  cpmpel  the  defendant  to  com- 
ply with  the  proposition,  after  a  material  change  in  the  circum- 
stances of  the  debtor  in  the  execution — That  the  assignment  from 
the  plaintiff  was  a  condition  precedent,  and  the  right  of  action 
could  not  exist  until  that  condition  had  been  strictly  complied 
with.— Brayton,  43.— Penfield  vs.  Fillmore,  6  T.  R.  710.— 
That  the  promise  was  not  binding  until  accepted  by  the  promisee ; 
and  until  then,  the  promiser  was  at  liberty  at  any  time  to  retract. 
—Powell  on  Con.  334.— 3  T.R.  653,  Cook  vs.  Oxley.— 1  Aik. 
Rep.  344,  Towslee  vs.  Dana. — That  the  charge  of  the  court  was 
manifestly  erroneous  in  this,  that  they  charged  the  jury,  "if  they 
believed  the  testimony  of  Abel  Page,  they  must  find  for  the 
plaintifi ;"  and  also  in  this,  that  they  refused  to  charge  as  request- 
ed by  the  defendant. 

Hutchinson,  J.  after  stating  the  case,  delivered  the  opinion 
of  the  Court. — All  the  plausibility  there  is  in  the  argument  in 
behalf  of  the  defendant  results  from  a  supposition,  that  die  as- 
signment of  die  execuuon  from  Page  to  the  defendant,  must  have 
been  made  contemporaneously  with  the  promise  of  the  defendant, 
or  iharthe  promise  was  without  cons! '    ition.     This  construction 
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rotlawd,    wouy  give  the  debtor  ki  th*  execution  tU  the  benefit  of  the  con- 
*'*$$.'     tract,  and  the  plaintiff  have  no  security ;  because  the  plaintiff,  on 
receiving  the  promise  of  the  defendant,  discharged  the  debtor 
from  custody  on  the  execution,  which  would  operate  as  a  dis- 
charge of  the  execution  as  respects  the  creditor,  and  the  assign- 
ment, contracted  for,  would  answer  erery  purpose  to  the  defen- 
dant, if  madcpany  time  before  he  was  to  pay  the  execution,  and 
before  payment  was  demanded  ;  which  was  done  in  the  present 
case.     It  further  appears,  that  all  parties  then  understood  the  bu- 
siness in  this  way.  The  debtor  was  in  actual  custody  ;  hisrelease 
from  custody,  by  consent  of  the  creditor,  or  his  attorney,  would  be 
a  discharge  of  the  debt.     This  release,  and  that  immediately,  was 
to  be,  and  was,  the  effect  of  the  defendant's  promise  :  the  defen- 
dant undertook  at  the  request,  and  in  behalf  of  Gove,  the  debtor 
in  the  execution.     When  payment  was  demanded,  the  defendant 
himself  wrote  an  assignment,  which  the  plaintiff  executed  and  was 
ready  to  deliver,  and  the  defendant   counted  out  the  money,  as  if 
ready  to  pay,  before  he  concluded  to  refuse  payment;  and  then 
he  would  leave  the  officer  to  commit  the  debtor,  when  be  was  not 
liable  to  commitment,  by  reason  of  his  discharge  thus  procured  by 
the  defendant's  promise  :  and,  if  liable,  he  had  taken  advantage 
of  his  release,  and  gone  a  journey  out  of  the  state ;  so  that  he 
could  not  be  had  for  commitment.     All  things  concur  to  show, 
that  the  parties,  themselves,  understood  the  whole  contract,  as 
they  might  well  understand  it ;  that  Gove  was  to  be  discharged 
forthwith,  and  the  assignment  to  be  made  at  the  time  of  payment. 
This  receives  confirmation  from  the  circumstance,  that  the  defen- 
dant wrote  the  assignment  on  the  back  of  his  written  promise, 
when  the  same  was  presented  to  be  given  up  on  payment. 

But  the  defendant  urges,  that  the  claim  upon  the  officer  for  the 
escape  of  Gove  was  to  have  been  assigned  to  trim,  and  was  inclu- 
ded in  die  assignment  he  wrote  ;  and  that  this  was  destroyed  by 
the  plaintiffs  refusing  to  admit  such  a  claim  against  the  officer. 
This  suggestion  is  answered  by  the  bare  statement  of  the  case. 
There  could  be  no  claim  against  the  officer ;  for  he  had  done  his 
duty  in  all  respects.  The  discharge,  procured  by  the  defendant's 
promise,  was  as  good  a  discharge  to  the  officer,  as  it  was  to 
Gove  ;  •  and  the  manly  feelings  of  the  plaintiff  in  refusing  to  set  up 
a  claim  against  the  officer,  were  as  much  the  result  of  le- 
gal obligation  as  of  sound  morals. 

The  judgement  of  the  county  court  is  affirmed. 
Williams  and  Ormsbee,  for  plaintiff. 
Defendant,  pro  se* 
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Skinmeb  and  Bulkely,  plaktifis  in  error,  «*♦  Johm  Conant,  ^^ 
defendant  in  error.  183°- 

That  auditors  should  report  facts  in  the  mode  of  a  special  verdict,  and  not  report  tho 
evidence  in  detail. 

That  defendant's  Baying,  u  if  B  employs  you  I  will  see.  you  paid,"  is  a  collateral  un- 
dertaking, and  warrants  no  charge  on  book ;  and  comes  within  the  statute  of  frauds, 
requiring  the  promise  to  be  in  writing. 

Said  Conant  commenced  his  action  on  book  account  against 
Skinner  and  Bulkely,  before  a  justice  of  the  peace,  and  the  ac- 
tion was  appealed  to  the  county  court,  and  there  committed  to 
auditors,  who  made  their  report  of  a  balance  in  favor  of  said  Co- 
nant, which  report  was  accepted,  after  a  hearing  upon  excep- 
tions filed  by  Skinner  and  Bulkely,  and  a  judgement,  thereon 
rendered  by  said  county  court  at  their  term  holden  in  said  coun- 
ty, in  April,  1829.  With  a  view  to  reverse  that  judgement  this 
writ  of  error  was  brought.  The  principal  facts  reported  by  the 
auditors,  together  with  the  accounts  of  the  parties,  are,  that  one 
Andrus  was  working  the  distillery  of  Skinner  and  Bulkely,  and 
the  plaintiff  wanted  employ  ;  and  Skinner  and  Bulkely  agreed, 
that,  in  case  Andrus  would  hire  Conant  to  work  in  said  distille- 
ry, they  would  see  him  paid ;  and  that  Andrus  did  hire  Conant, 
and  he  worked  the  number  of  days  charged.  Hence  they  found 
the  balance  they  reported.  The  errors  assigned  embraced  the 
same  questions  comprised  in  the  exceptions  to  the  report. 

Argument  for  plaintiffs  in  error.— I.  The  plaintifis  in  error 
contend,  that  the  undertaking  by  them  to  Conant,  to  "  see  him 
paid  if  Andtus  hired  him,"  was  not  an  original  undertaking,  but 
merely  collateral,  to  answer  for  the  debt  of  Andrus.  See  1 
Swifts  Dig.  248.— 1  Com.  on  ConU  51,  (Buckmyr  vs.  Dar- 
nell, reported  in  1  Ld.  Raym.  1085, )  1  Com^  Cont.  54-55, 
(Jones  vs.  Cooper-^Matz&n,  et  al.  vs.  Wharam,  reported  in  2 
Term  Reports,  80,  and  Anderson  vs.  Hayman,  reported  in  1  H. 
Bla.  120.;— 2  Stark.  Ev.  595. 

By  the  authorities  above  cited,  it  is  clear,  that  the  engagement 
of  Skinner  and  Bulkely  was  collateral  only,  and,  therefore,  could 
not  be  the  subject  of  a  charge  on  book  ;  that  the  rule  has  been  « 

long  settled,  that,  if  Andrus  was  at  all  liable  to  Conant,  the  en- 
gagement of  the  plaintiffs  was  collateral,  and  only  a  promise  to 
pay  if  Andrus  did  not j  that  it  was  expressly  so  decided  in  the 
case  of  Buckmyr  vs.  Darndl,  and  in  all  the  cases  above  cited. 

2.  A  mere  right  of  action,  such  as  a  claim  for  damages,  for  a 
tort,  or  breach  of  contract,  cannot  be  charged  on  book. — 1  Swiff  s 
Dig.  582. — Nor  can  articles  be  charged  on  book,  unless  the  right 
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^StSt!    °*  chtr6in8  existed  at  the  time  of  delivery.—-!  Swiff s  Dig*  58& 

1830.  '       3.  That  no  action  whatever  could  be  maintained  against  the 

Skinner  etaL  plaintifls  in  error,  by  Conant,  on  the  alleged  undertaking,  be- 

Conant.     cau3e  li  wttfl  otfy  a  promise  to  pay  the  debt  of  Andrus,  and  not 

in  uniting  ;  and,  therefore,  void  by  the  statute  of  frauds* — Comp. 

Laws,  115  j  also  the  cases  above  cited. 

4.  That  the  plaintiffs  in  error,  having  made  provision  with  An- 
drus  to  do  all  the  labour  in  the  distillery,  the  promise  by  Skinner 
to  Conant,  (if  any  was  made,)  "  to  see  him  paid"  could  not  be 
the  promise  of  the  Jim,  but  must  have  been  the  promise  of  Skin- 
ner alone,  and,  therefore,  no  action  could  be  maintained  thereon 
against  the  plaintiffs. 

5.  That,  from  the  records  and  proceedings  of  the  county  court, 
it  does  not  appear  that  Conant,  before  the  commencement  of 
his  action  against  the  plaintiffs,  gave  them  notice,  that  Andrus  had 
hired  him,  nor  of  the  amount  of  his  claim  for  labour  in  the  distil- 
lery :  and  the  plaintiffs  insist,  that  they  could  not  be  made  liable, 
in  any  form  of  action,  even  if  the  contract  had  been  in  writing, 
without  this  previous  notice. 

Argument  for  the  defendant  in  error. — 1.  It  appears  from  the 
case,  that  the  undertaking  of  Skinner  and  Bulkley  to  pay  to  Co* 
nant,  was  an  original  one.  Andrus,  as  their  agent,  hired  Co- 
nant, and  they  agreed  to  pay,  and  did,  in  part,  pay.  But, 
whether  there  was  any  undertaking  at  all,  and  what  was  the  nature 
of  that  nndertaking,  were  questions  of  fact,  to  be  decided,  exclu- 
sively, by  the  auditors.  1  Esp.  N.  P.  100,  101,  102.— 1  Salk. 
21.— Esp.  MP.  C.  121.— Butter's  JV.  P.  280,  281.  The 
defendants  below  having  undertaking  to  pay  Conant  for  whatever 
labor  he  should  perform  in  the  distillery,  the  latter  had  a  right  to 
keep  his  daily  account  of  his  labor  on  his  book,and  recover  it  as  such. 

2.  The  undertaking  was  by  Skinner,  for  himself  and  partner ; 
but  whether  it  was  so,  or  not,  was  a  question  of  fact,  for  the  audi- 
tors, only,  to  resolve, 

3.  It  necessarily  results  from  the  right  of  Conant  to  charge 
bis  labor  on  book  from  day  to  day,  and  to  recover  the  same  in 

►  an  action  on  book  .account, — that  he  could  sustain  such  action 

without  notice  to  the  other  party,  that  he  had  performed  such  labor. 
He,  however,  did  give  such  notice,  receive  part  of  bis  pay,  and 
the  defendants  below  proposed  to  pay  the  remainder  on  settle- 
ment, though  they  afterwards  refused. 

Hutchinson,  J.  delivered  the  opinion  of  the  Court. — On  in- 
spection of  the  record  in  this  writ  of  error,  we  find  the  same  pro- 
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tracted  to  an  unreasonable  length,  by  a  totally  useless  detail  of  tes-   JSJJjJ* 
timony.    The  county  court  would  have  done  well  to  have  re-       1830.  ' 
quired  the  auditors  to  amend  their  report,  before  acceptance,  by  skinner  ot  ai 
expunging  all  the  details,  and  retaining  nothing  but  the  copies  of     qSua 
the  accounts  exhibited,  and  the  facts  they  found  proved  with  re- 
gard to  each  item,  nearly  in  the  form  of  a  special  verdict,  adding 
which  items  they  allow,  and  which  they  disallow.     There  is  no 
necessity  of  their  reciting  upon  what  testimony  they  find  facts, 
except  when  objections  are  raised  to  the  kind  of  testimony ;  in 
which  case,  they  should  state  the  ground  of  objection,  and  their 
decision  upon  it.     By  the  detail  of  testimony  in  this  case,  we 
learn  that  the  agreement  of  Skinner  and  Bulkely  to  see  Conant 
paid,  was  not  in  writing ;  but  a  single  assertion  of  that  fact  in  the 
report  would  have  presented  it  to  the  court  in  much  better  shape 
than  the  one  exhibited. 

The  only  point,  that  merits  much  consideration  in  deciding  this 
writ  of  error,  is,  whether  the  agreement  about  paying  Conant  was 
original  or  collateral.  If  original,  the  labor  is  a  proper  matter  of 
book  charge,  and  no  agreement  in  writing  is  necessary  :  if  collat- 
eral, it  cannot  be  recovered  in  the  action  on  book  ;  and,  if  it 
could,  the  agreement  must  be  proved  by  a  writing.  In  this  the 
counsel  are  agreed.  The  agreement  reported  is,  to  see  Conant 
paid,  if  AiMrus  hired  him  ;  adding  that  Andrus  did  hire  him. — 
We  can  make  nothing  of  this  but  a  collateral  agreement.  The 
authorities  concur  in  forcing  this  construction  upon  us ;  and  oar 
statute  is  copied  from  the  English  statute  upon  the  same  subject. 

The  allegation  that  Andrus  hired  Conant,  imports,  that  it  wa& 
primarily  Andrusy  business  to  run  the  still  of  Skinner  and  Bulk- 
ely, in  such  a  sense  that  he  was  debtor  to  Conant ;  and  the  con- 
tract of  Skinner  and  Bulkely  that  they  would  see  him  paid,  means 
that  they  would  pay  him  if  Andrus  did  not. 

If  the  auditors  had  found  and  reported,  that  Skinner  and  Bulk- 
ely had  authorized  Andrus  to  hire  what  extra  help  was  wanted,  at 
his  descretion,  and  have  the  work  charged  to  Skinner  and  Bulk- 
ely, that  would  have  made  a  different  case.  Probably  they  could 
not  have  found  that  fact  from  the  testimony  they  have  recited  ; 
though  the  testimony  of  Skinner  himself  squints  a  little  that  way, 
where  he  says  he  told  Andrus,  if  he  hired  any  help,  he  must  a- 
gree  that  payment  be  made  in  goods  at  their  store.  But,  with- 
out such  a  fact,  not  reported  by  the  auditors,  there  is  no  way  that 
Conant  can  recover  of  the  said  Skinner  and  Bulkely,  consistent- 
ly with  law. 

The  judgement  of  the  county  court  is  reversed  ;  and  it  now  re-         t 
mains,  that  this  Court  proceed  and  render  such  a  judgment  as 
the  county  court  ought  to  have  rendered. 
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Jjw       It  is  manifest,  though  the  auditors  have  not  reported  it  in  terms* 

1830.  '   that  the  account  of  Skinner  and  Bulkely  is  for  payment  upon  or* 

Skinner  etaL  ders  to  go  in  part  payment  for  Conant' s  work  ;  and  this  cannot 

Conant.    ^e  recoverec'  backy  but  must  still  stand  in  payment  thus  far.    If* 

therefore9  a  final  judgment  be  now  rendered  in  the  original  action^t 

must  be  for  the  original  defendants  to  recover  their  costs.    But, 

if  Conant  thinks  it  probable  he  can  convince  the  auditors  of  the 

fact,  that  Andrus  was  authorised  by  Skinner  and  Bulkely,  to  hire 

what  little  extra  help  he  wanted,  and  contract  for  them  to  pay  in 

goods  at  their  store,  as  the  auditors  have  not  definitely  reported 

upon  that  fact,  we  are  willing  to  send  it  out  to  the  auditors  from 

this  Court,  for  them  to  report  upon  that  fact  merely,  as  they  shall 

find  the  same  to  be.    That  is,  report,  either  that  Andrus  was,  or 

that  he  was  not,  thus  authorized  to  contract. 

On  the  request  of  Conant9*  counsel  the  action  is  again   sub* 
mitted  to  auditors!!  to  report  to  this  Court  at  the  next  term. 
Clark  and  CoUamore,  for  plaintifbin  error. 
JV.  Harmonf  for  defendant  in  error, 


Rutland, 

February. 
1830. 


Executors  of  Jeffrey  A.  Booge  vs.  Justin  Parsons  et  ah 

An  ancient  record  of  a  deed,  contained  in  a  book  kept  for  the  purpose*  of  recording 
deeds,  and  in  the  hand  writing  of  the  town  clerk  in  office  at  the  time,  though  not 
signed  or  certified  by  the  clerk,  is  admissible  evidence,  not  only  to  prove  the  deed 
recorded,  but  also  of  the  execution  and  contents  of  the  deed,  the  original  being 
lost  or  destroyed. 

This  was  ejectment  for  lands  in  the  town  of  Chittenden,  be- 
longing to  the  right  of  Pvhlius  V.  Booge,  under  whom  the  plain- 
tiffs claimed  title.  On  trial  in  the  county  court,  the  plaintiffs,  in 
order  to  prove  the  execution,  loss,  and  contents  of  the  deed  from 
Publius  V.  Booge  to  their  testator,  and  also  to  prove  that  said 
deed  was  duly  acknowledged  and  recorded,  offered  in  evidence 
the  deposition  of  Samuel  C.  Booge,  together  with  a  book  of  re- 
cords of  deeds,  wherein  a  copy  of  the  deed  in  question  with  a  pro- 
per acknowledgment  was  contained.  The  defendants  objected 
to  this  evidence,  because  the  record  of  the  deed  was  not  signed 
by  the  town  clerk,  nor  any  attestation  or  certificate  annexed  show- 
ing it  to  be  a  true  copy  and  record  of  the  original,  and  because 
the  two  pieces  of  evidence  taken  together  were  improper  and  in- 
snfficent  to  establish  the'facts  for  which  they  were  adduced.  To 
obviate  the  first  objection,  the  plaintiffs  offered  to  prove,  that  this 
was  the  only  book  kept  in  the  town  of  Chittenden  for  the  record- 
ing of  deeds,  for  several  years  before  and  after  the  time  when  the 
deed  in  question  was  supposed  to  have  been  recorded,  and  that 
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tiife  several  records  in  the  same,  including  die  record  of  ihi*    J5JJJ££ 
deed,  were  in  the  proper  hand  writing  of  the  town  clerk  then  in      1830» 
Office  in  said  town.     All  the  evidence  thus  offered  by  the  plaintift      Booge 
being  rejected,  they  submitted  to  a  nonsuit,  with  leave  to  nQoveparso^etft|k 
this  court  to  set  it  aside.  s  / 

The  deposition  of  SatMiel  C.  Booge  and  the  book  of  fecftrdil 
Were  referred  to  as  part  of  the  case.  The  deponent  testified  that 
in  1788,  Aaron  J.  Booge,  another  original  proprietor  of  Chitten- 
den, conveyed  to  him  the  whole  of  his  right  in  said  town*— That 
in  the  deed  of  conveyance,  lot  no.  56  was  contained  as  a  part  of 
said  right,  the  rest  of  the  right  being  then  undivided — That  about 
the  same  time  Publius  V.  Booge  deeded  to  OUver*Booge  and 
Jeffrey  A.  Booge  (the  testator)  his  right  in  said  town,  designating 
lot  no.  57  as  a  part  of  said  right — That  sooh  after  the  execution 
of  these  deeds  the  deponent  settled  in  Chittenden,  and  made  im<- 
provertenta  upon  both  of  said  lots  56  and  57 — That  be  surveyed 
the  lands  and  continued  to  improve  said  lots  until  1799,  when  he 
removed  to  the  town  of  Georgia^  carrying  with  him  the  two  deeds 
of  conveyance  aforesaid-*-And  that  in  1810,  his  dwelling  house 
Was  Consumed  by  fire,  upon  which  occasion  the  twohdeeds  afore- 
said, and  the  survey  bills  of  said  lands,  were  destroyed. 

The  book  aforesaid  appeared  upon  inspection  to  be  filled  with 
copies  of  deeds,  entered  through  a  period  of  several  years,  most 
of  which  were  certified  as  true  records  and  subscribed  with  the  of- 
ficial signature  of  the  town  clerk.  The  certificates,  to  be  found 
near  the  page  on  which  the  deed  in  question  was  entered,  pre- 
ceding and  following  it,  bore  dates  which  indicated  a  regular  suc- 
cession of  the  records,  and  tended  to  fix  the  entry  of  this  deed  At 
&  lime  several  years  previous  to  the  removal  of  Samuel  C.  Booge 
from  said  town* 

Bates  and  Williams,,  in  support  of  the  motion,  contended, 

1.  That  the  deposition  sufficiently  proved  the  execution  and 
contents  of  the  deed,  and  that  the  book  was  only  necessary  to 
show  the  deed  acknowledged  and  recorded. 

2.  That  the  record,  accompanied  with  the  evidence  offered, 
ought  to  have  been  admitted.  A  copy  of  the  record  of  a  deed 
is  evidence  of  its  contents. — 2  Car.  h  Payne,  289. — 1  Mod. 
117.— 6  C.  L.  R.  452.— 2  Dal.  81.— 7  East,  291. 

3.  That  a  certificate  of  the  recording  officer  on  the  record  is 
not  necessary  to  give  effect  to  the  record.  It  is  sufficient  if  the 
<Jeed  is  copied  or  enrolled  on  the  book  of  records  by,  or  under 
the  direction  of,  the  proper  officer.— 14  Fin.  Ab.  442. 

HHH 
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R™£™'       Hodge*  and  Collamcr,  contra.— -On  proof  of  the  loss  of  a  deed, 
1830.  '    its  execution  with  all  legal  requisites,  as  also  its  contents,  must  be 


Booge  proved  by  legal  testimony.  The  failure  of  the  highest  proof  does 
PanooaetaL  b^llay  the  foundation  for  introducing  secondary  proof;  but  thia 
secondary  proof  must  still  be  legal  testimony,  and  the  writing  of- 
fered in  this  case  was  entirely  destitute  of  all  legal  sanctions;  it 
never  having  been  certified  under  official  oath,  nor  proved  by  par* 
ol  to  be  a  true  copy. — 1  Star.  Ev.  354-5. — If  the  record  of  the 
deed  is  to  be  taken  as  evidence,  not  merely  far  the  purpose  of  no- 
tice, but  also  as  proof  of  the  execution  and  contents,  (as  this  Court 
decided  m  Williams  vs.  JVetherbeet2Jiik.  Rep.  329,)  moat  un- 
doubtedly the  record  should  be  faBjr  authenticated.  An  enroll- 
ment of  a  deed  in  pursuance  of  the  statute  of  enrollment, 
(21 H.  VIIIJI  may  be  copied  by  the  proper  officer,  and 
the  copy,  being  duly  authenticated,  is  admitted  in  evidence, 
without  proof  of  the  execution  of  the  deed.  For  this  practice 
(which  was  long  doubted)  the  reason  assigned  is,  that  the  officer 
authenticates  it.  If  then  it  is  not  so  authenticated,  it  is  not  evidence. 
Our  practice  rests  on  the  same  principle,  though  for  less  satisfac- 
tory reasons ;  since  the  officer  taking  -the  acknowledgment  and 
making  the  enrolment  is  not  the  same  person  with  us,  as  he  is  un- 
der the  English  statute.  The  primary  object  of  enrolment  was 
notice  to  the  public :  it  has  since  become  evidence  of  the  execution 
and  contentsof  the  deed :  and  now  all  these  effects  are  claimed  for  it, 
though  destitute  of  any  authentication.  If  this  can  be,  it  is  diffi- 
cult to  perceive  whence  a  record  derives  its  authenticity  ;  or 
why  a  forged  deed,  once  recorded,  is  not  as  good,  and  even  bet* 
ter  than  a  true  one,  as  the  party  would  have  a  motive  to  lose  it. 

It  may,  perhaps,  be  urged  that  policy  requires  the  admission  of 
this  evidence,  as  many  records  in  the  state  may  be  thus  defective. 
But  it  is  not  believed  that  the  evil  exists  to  any  great  extent ;  and 
besides,  such  a  record  might,  perhaps*  be  safely  admitted  for  the 
purpose  of  notice,  after  the  execution  and  contents  are  otherwise 
duly  proved.  We  also  contend  that  no  extent  of  the  evil  can  jus- 
tify a  court,  by  judicial  legislation,  to  establish  a  new  rule  of  evi- 
dence. If  existing  rules  can  be  dispensed  with,  new  requisitions 
may  be  established.  As  well  might  necessity  be  urged  to  author- 
ize the  testimony  of  the  parties  to  a  cause,  or  the  general  intro- 
duction of  hearsay  evidence. 

Royce,  J.  delivered  the  opinion  of  the  Court.— The  plaintffis 
claim  to  have  acquired  a  title  under  Pullius  V.  Booge,  by  meaps 
of  his  conveyance  to  the  testator  and  another  person.  The  com- 
mon rules  of  evidence  would  of  course  require  them  to  produce 
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the  deed  on  trial,  executed  with  all  the  requisite  formalities.    But    ?^4im* 
the  deed  bad  been  destroyed,  and  the  production  of  it  became      'lmT* 
impossible.    Under  such  circumstances  the  plaintiffs  might  still     jjooge 
attain  their  object  by  proving  the  destruction  of  the  deed,  its  •^-fawoSJetd. 
ecution  and  contents,  and  that  it  was  duly  acknowledged  and  re* 
corded.    For  these  purposes  the  evidence  recited  in  the  case  was 
offered  in  the  court  below,  and  we  are  now  to  decide  whether  if 
was  legally  admissible,  and  sufficient  to  make  a  case  to  be  sub- 
mitted to  the  jury. 

The  loss  of  the  deed  was  directly  sworn  to  by  Samuel  C.  Boogt, 
whose  testimony  to  thai  point  must  be  sufficient  till  done  away  by 
opposing  evidence.  As  to  the  execution  and  contents  of  the 
deed,  the  deposition  is  not  satisfactory,  and  standing  alone,  Would 
be  clearly  insufficient.  When  the  execution  and  contents  of  a 
particular  deed  are  matters  directly  in  issue,  it  is  not  enough  for 
a  witness  to  say  in  general  terms  that  such  a  deed  was  executed. 
Such  testimony  is  rather  a  declaration  of  the  law,  as  understood 
by  the  witness  and  parties,  than  a  statement  of  facts,  from  which 
the  proper  execution  of  a  legal  deed  may  appear.  This  defect 
k)  the  deposition  is  not  aided  by  any  reference  to  the  book  of  re- 
cords ;  the  witness  does  not  say  the  deed  was  ever  recorded. — 
The  plaintiffs  have  therefore  to  rely  upon  the  bode,  not  merely  to 
•how  the  acknowledgement  and  record  of  the  deed,  but  also  as 
material  evidence  of  its  execution  and  contents.  It  is  settled  that 
a  perfect  record  is  competent  and  sufficient  prima  facie  evidence 
of  all  these  facts,  where  the  deed  is  to  a  third  person,  and  not  to 
the  party. — 2  Aik.  329.  But  here  the  deed  to  be  established 
was  to  the  testator  himself ;  and  whether  the  book  was  proper 
evidence  in  this  ease  for  the  purposes  aforesaid,  must  be  deter- 
mined from  such  considerations  as  ought  to  influence  the  ques- 
tion. 

For  the  present  purpose,  the  evidence  offered  to  authenticate 
the  book,  as  the  true  and  only  book  of  records  for  recording  deeds 
at  that  time  kept  in  the  town  of  Chittenden*  and  that  the  contents 
of  the  book,  including  the  copy  of  this  deed,  was  in  the  hand 
writing  of  the  town  clerk  for  that  period,  is  very  material,  and 
will  of  course  enter  into  the  grounds  of  our  decision.  It  is  to  be 
noticed  then,  that  the  act  of  the  town  clerk,  which  is  claimed  to 
be  a  record  of  the  deed  in  question,  is  of  considerable  antiquity, 
having  taken  place  nearly  forty  years  ago; — that  this  copy  of  a 
deed,  thus  enrolled  upon  the  public  records,  could  have  been 
placed  there  for  no  other  purpose  than  that  of  recording  the  orig- 
inal, consistently  with  the  duty  of  the  recording  officer  ; — that 
through  a  long  course  of  time  and  a  succession  of  recording  of- 
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/towrv'    **cers>  **"*  writing  has  never  been  expunged  from  the  records,  nor 
1890.  '    in  any  way  discredited  ; — and  that  it  appears  to  be  a  perfect  re- 


Booge  <*>rd,  saving  only  the  want  of  a  certificate  or  attestation.  Here 
Parsons  etal.  '*  ma3r  ^6  ProPer  t0  settle  the  question,  in  what  the  record  of  a 
deed  consists.  It  is  contended  that  the  attestation  of  the  officer 
is  an  essential  part  of  the  record  itself,  without  which  it  is  incom- 
plete, and  of  course  is  not  a  record.  But  we  think  the  record  es- 
sentially consists  in  the  act  of  engrossing  the  instrument  in  the 
book  of  records,  by  the  clerk  himself,  or  by  some  other  person  un- 
der bis  authority  and  inspection  ;  and  that  the  certificate  is  evi- 
dence in  support  of  the  record,  but  not  strictly  a  part  of  it.  It  is 
evidence  however  which  is  always  to  be  expected,  and  without 
which  a  record  recently  made  would  justly  be  exposed  to  very 
great  suspicion,  but  is  not  in  every  case  the  only  evidence  which 
can  be  received. 

No  case  precisely  analogous  has  been  produced,  but  there  are 
many  authorities  which  have  some  bearing  upon  the  present  ques- 
tion. Ancient  papers  have  often  been  admitted  in  evidence,  to 
affect  the  rights  even  of  remote  parties,  on  the  ground  that  they 
had  long  been  preserved  in  the  proper  place  and  custody  for  au- 
thentic documents. — 7  East.  291.— 4  B.  and  Aid.  376. — 2  Car. 
and  Payne,  440. — 8  B.  and  C.  737.  Receipts,  accounts,  and 
other  written  declarations,  made  by  persons  long  since  dead,  who 
at  the  time  were  interested,  if  at  all,against  the  facts  stated,  have  also 
been  received  in  numerous  instances.— 2  Stra.  1 129,— -2  -Bar. 
1065, — 4  T.  R.  514,-10  East.  109.    The  reason  given  is, 

.  "  that  it  is  hard  to  'prove  ancient  things,  and  the  finding  them  in 

''  such  a  place  is  a  presumption  that  they  were  fairly  and  bon- 
"  estly  obtained,  and  preserved  for  use,  and  are  free  from  susjA- 
"  cum  of  dishonesty.99— 12  Fin.  Ah.  84. 

It  cannot  be  expected  that  in  a  question  of  this  sort,"  we  should 
wholly  overlook  the  condition  in  which  many  records  in  this  state 
are  known  to  be.  Rules  of  evidence  must  of  necessity  be  fram- 
ed with  some  reference  to  the  existing  state  of  things.  Now,  sev- 
eral other  records  in  this  book  are  equally  destitute  of  any  official 
authentication,  and  the  same  is  true  of  the  early  records  in  a 
considerable  portion  of  the  other  towns.  And  to  bold  that  for  this 
cause  every  such  record  is  a  nullity,  however  strongly  supported 
by  other  proof,  would  be,  in  our  opinion,  to  mistake  the  spirit  of 
the  common  law,  in  which  we  attempt  to  administer  justice.  The 
result  is  that  the  record  was  sustained  by  sufficient  prima  facie 
evidence  of  its  authenticity,  and  should  have  been  admitted. 

A  distinction  has  been  attempted  belweeu  a  record  which  is  good 
for  the  purpose*  of  notice,  and  such  as  should  be  admitted  to 
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prove  the  execution  and  contents  of  a  deed.    It  is  not  easy  in  a   jjjjj^ 
common  case  to  perceive  the  principle  of  this  distinction.    The      183°- 
difficulty  seems  to  be  in  permitting  the  record  to  be  evidence  of     Booge 
any  thing,  beyond  the  mere  fact  of  recording,  in  favor  of  the  gran-  Parsons  et  oi. 
tee ;  because  he  is  expected  to  produce  the  deed  itself.    But 
when  the  loss  of  the  deed  is  satisfactorily  shown,  so  that  the  pro- 
duction of  it  becomes  impossible,  the  grantee  is  reduced  to  the 
situation  of  any  third  person  who  is  not  entitled  to  the  custody  of 
the  deed ;  and  what  is  proper  evidence  of  the  execution  and 
contents  in  favor  of  the  one,  would  seem  to  be  equally  admissi- 
ble in  favor  of  the  other. 

There  are  some  considerations  in  this  case,  aside  from  those 
relating  to  the  book  of  records,  which  tend  much  to  strengthen  the 
presumption  that  the  deed  in  question  was  duly  executed  ;  or, 
at  least,  to  obviate  the  necessity  of  more  direct  evidence  of  that 
fact  Samuel  C.  Booge,  in  addition  to  his  general  declaration 
above  noticed,  testifies  that  he  exercised  a  care  and  oversight  of 
this  property,  and  improved  a  part  of  it  for  several  years,  during 
which  time,  and  until  it  was  destroyed  in  1810,  he  had  the  cus- 
tody of  this  deed.  If  this  was  done  with  the  concurrence  and 
authority  of  the  grantee,  so  that  he  is  entitled  to  claim  the  benefit 
of  these  acts,  which  there  is  strong  ground  to  infer,  the  case  is 
brought  within  the  principle  of  those  decisions,  by  which  a  deed 
thirty  years  old,  and  under  which  possession  has  been  taken,  is 
held  to  prove  itself.  This  doctrine  has  been  long  settled  in  the 
ease  of  deeds  and  wills,  and  the  following  statement  of  it,  by  hi. 
Eldon  in  the  house  of  lords,  though  made  in  reference  to  a  will, 
is  for  die  most  part  more  emphatically  true  of  a  deed.  "  A  will 
thirty  years  old,  if  the  possession  has  gone  under  it,  and  some- 
limes  without  the  possession,  but  always  with  the  possession,  if  the 
signing  is  sufficiently  recorded,  proves  itself.  But  if  the  signing 
is  not  sufficiently  recorded,  it  would  be  a  question  whether  the 
age  proves  its  validity ;  and  then  possession  under  the  will,  and 
claiming  and  dealing  with  the  property  as  if  it  had  passed  under 
the  will,  would  be  cogent  evidence  to  prove  the  duly  signing, 
though  it  should  not  be  recorded."— 12  C.  L.  R.  211  (note.) 

For  these  reasons  we  are  satisfied  that  the  evidence  offered  at 
Che  trial  Should  have  been  admitted  to  go  to  the  jury,  and  the  non- 
suit must  therefore  be  set  aside,  and  the  cause  remanded  to  the 
county  court  for  trial* 

Nonsuit  set  aside. 

Bates  and  Williams,  for  plaintiff 

Hodges  and  Collamer,  for  defendant 


462  CASES  IN  THE  SUPREME  COURT 

BJJ225?*' Tbe  State  eo?  relatione  Caleb  Eldred  w.  Solomon  Wright. 

ie3o.  ' 

That  a  discharge  from  execution  upon  a  habta*  corpus,  predicated  upon  the  debtor's 
being  privileged  from  arrest  by  his  attendance  on  court  at  the  time,  is  no  bar  to  hi* 
being  afterwards  arrested,  upon  a  new  execution  upon  the  same  judgment. 

Hutchinson,  J. — Caleb  Eldred  has  made  application  to  this 
Court,  in  due  form,  for  a  habeas  corpus,  which  has  been  granted, 
to  the  sheriff  of  this  county,  directing  him  to  bring  up  the  body  of 
the  said  Eldred,  together  with  the  cause  of  his  detention.    In  obe- 
dience to  this  writ,  the  sheriff  has  brought  the  body  of  said 
Eldred,  and  made  a  return  of  said  writ,  and  also,  that  he  held 
him  in  custody  by  virtue  of  an  alias  writ  of  execution  against  said 
Eldred,  in  favor  of  said  Solomon  Wright,  issued  by  this  Court,  at 
the  present  term  thereof.  Upon  a  hearing  now,  before  this  Court, 
upon  the  said  writ  and  return,  and  various  affidavits  produced  by 
the  applicant,  as  also  by  the  said  Wright,\rho  was  duly  notified, 
and  present  by  bis  counsel,  showing  cause  against  the  relief  pray* 
ed  for,  the  following  facts  were  shown  to  the  Court,  to  wh :  Thaf 
said  Wright,  by  the  consideration  of  this  Court,  at  (heir  term 
three  years  ago,  recovered  a  final  judgment  against  the  *aid  El- 
dred for  about  $3000,  and  prayed  out  his  execution  upon  the 
same,  and  delivered  it  to  the  sheriff1  for  collection.    That  the  sher- 
iff, not  being  able  to  find  the  property  or  body  of  said  Eldred9 
made  return  of  said  execution  during  its  life,  with  what  is  termed 
a  non  est  return  thereon.    That  Wright,  the  creditor,  brought 
his  scire  facias  to  the  V.en  next  term  of  this  Court,  against  one 
Brownell  who  had  become  bflil  for  said  Eldred  on  the  original 
process,  and  procured  the  same  to  be  served  and  entered  in  court. 
That  said  BrowiitU  had  conceived,  that  a  defence  might  be  made 
to  said  scire  facias,  and,  being  out  of  health,  wrote  to  said  Eldred 
to  come  himself  and  attend  to  such  defence.    That  he  came  ac- 
cordingly, and  arrived  on  Thursday,  a  few  minutes  after  the  Coun- 
sel had  obtained  a  continuance  of  the  same  cause.    That  Wrigkt9 
finding  Eldred  to  be  in  the  county ,prayed  out  an  alias  writ  of  ex- 
ecution upon  the  said  judgment,  and  delivered  it  to  the  sheriff, 
who  arrested  Eldred,  and  committed  bim  to  prison  by  virtue  of 
the  same.    That  he  remained  in  prison,  till  the  April  term  of  the 
county  court,  when  he  made  his  application  to  said  county  court 
for  a  habeas  corpus,  which  was  granted ;  and  it  resulted  in  his  dis- 
charge from  said  imprisonment,  by  said  county  court,  on  account 
of  his  being  privileged  from  arrest,  as  the  said  court  decided  be 
was,  by  bis  having  come  to  attend  the  said  court  as  before  men- 
tioned.   That  the  said  scire  facias  was  continued  again,  which 
brought  it  to  the  present  term.     At  this  term,  Broumdl,  the 
bail,  delivered  up  Eldred,  and  paid  the  cost  of  the  scire  facias,  in 
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discharge  of  himself ;  And.  on  motion  of  Wright,  the  creditor,***""******* 

•  -  i         •  •  •  i    •     *  •  February, 

this  court  ordered  a  new  execution  upon  said  judgement  against       1830. 
Eldred f  adding  interest  according  to  the  statute  of  1820.    Upon      Eldre<l 
this  he  has  been  committed,  and  is  now  holden  in  custody.    And     w"  ht 
the  discharge,  upon  the  former  habeas  corpus,  is  now  urged  as  a 
reason  why  he  should  be  again  discharged.     And  it  is  contend- 
ed, that,  by  the  common  law,  as  well  as  our  statute,  the  creditor 
has  no  right  to  imprison  Eldred  for  the  same  debt,  after  such  dis- 
charge from  execution. 

The  cases,  cited  to  show  discharges  upon  common  law  princi- 
ples, are  all  cases  where  the  consent  of  the  creditor  formed  an 
important  ingredient  in  the  matter.  It  is  not,  a*  urged  by  the 
closing  counsel  for  the  applicant,  that  the  imprisonment  on  the 
execution  and  escape  is  ipso  facto  a  discharge*  It  being  the  -  end 
of  the  law  in  regard  to  the  remedy  of  the  creditor,  if  he  consents 
to  let  that  go,  it  is  presumed  the  debt  is  paid  ;  and  he  must,  at 
his  peril,  receive  all  he  ever  expects,  before  he  consents  to  an  es-  ' 
cape  ;  for  his  consent  bars  his  further  remedy.  He  may  receive 
his  pay  in  money,  or  in  a  new  contract :  but  can  never  pursue 
the  judgement  or  execution  any  more.  But  there  is  nothing  in 
the  testimony  before  us,  which  tends  to  show  any  consent  of  the 
creditor,  Wrigkt,  to  the  discharge.  It  appears,  that  he  has  op- 
posed every  step,  taken  by  Eldred  to  procure  a  discharge. — 
Therefore,  this  ground  of  argument  cannot  avail  the  applicant. 

The  tenth  section  of  our  habeas  corpus  actis  urged  as  conclusive. 
The  expressions  are,  "  that  no  person  enlarged  by  habeas  corpus, 
shall  be  again  imprisoned  or  restrained  of  his  liberty  for  the  same 
cause,  unless  indicted  therefor,  or  convicted  thereof,  or  shall  neg- 
lect to  find  bail  when  ordered  thereunto  by  some  court  of  record." 
In  giving  a  construction  to  this  statute,  as  applicable  to  the  vari- 
ous cases  that  may  arise,  we  must  ascertain  what  was  decided  in 
each  particular  case  of  a  discharge.  For  the  decision  of  a  court 
is  conclusive  as  to  nothing,  but  the  very  point  adjudicated  and  de- 
cided. Let  the  words  of  this  statute  be  ever  so  broad,  it  can  op- 
erate as  a  bar  to  that,  only,  which  is  expressly  decided.  Now, 
the  point  decided  by  the  county  court  upon  the  first  habeas  cor- 
pus,had  no  reference  to  the  validity  of  the  judgement  and  execu- 
tion, nor  to  the  right  of  the  creditor  to  imprison  Eldredto  enforce 
collection  at  any  other  time.  The  ouly  point  decided  was,  that 
Eldred,  by  his  attending  court,  as  has  been  mentioned,  was  priv- 
ileged from  arrest,  at  the  time  of  the  arrest  made.  Had  be  ap- 
plied to  the  Supreme  Court  for  a  discharge,  after  the  arrest  and 
before  the  commitment,  and  procured  a  discharge,  if  the  sheriff 
had  made  no  return  upon  the  execution,  and  had  found  the  debt- 


464 


CASES  IN  THE  SUPREME  COURT 


Eldred 

vt. 
Wright. 


BENiriiroToPf or  again  in  the  county,  after  he  had  been  home  to  his  family  frorfl 
iS.r '  court,  he  might  have  committed  him  on  the  same  execution/if  yet 
in  life.  Probably  after  this  return  of  commitment,  that  would 
render  necessary  a  scire  facias,  or  a  motion  to  this  Court  for  an* 
other  execution. 

But  a  view  is  presented  by  the  counsel  for  the  applicant,  which 
we  deem  a  mistaken  view.  At  least*  we  can  present  one  more 
conformable  to  law.  It  is  urged  the  plaintiff  must  be  careful  not 
to  commit,  when  his  debtor  is  under  privilege,  because  that  wiH 
be  a  ground  for  a  final  discharge  of  the  body;  The  truth  is,  that 
such  a  discharge  on  account  of  privilege  sets  aside  the  levy  whol* 
]y ;  and  makes  it  as  if  it  had  never  existed.  It  has  relation 
back  to  the  arrest  and  sweeps  it  all  away.  That  such  a  discharge* 
for  a  temporary  cause,  should  create  a  final  discharge,  and  that 
wholly  opposed  by  the  creditor,  would  be  such  monstrous  injus- 
tice, it  cannot  be  law.  It  is  similar  to  a  levy  of  execution  upon 
real  estate.  There  is  a  defect  in  the  levy.  The  debtor  applies 
to  have  it  set  aside  ;  he  succeeds,  and  discharges  the  land  from 
the  levy.  The  creditor  sues  his  scire  facias,  or  debt  on  jadgement* 
with  a  view  yet  to  enforce  collection,  and  the  defendant  pleads  ift 
bar  this  levy  which  he  has  caused  to  be  vacated  :  this  could  be 
no  bar.    The  case  before  us  is  similar  in  principle. 

The  application  is  overruled,  and  the  debtor  remanded* 

Bunt  and  Isham,  for  the  applicant. 

Hall  and  Smith,  for  the  creditor. 


Bkvnivgtoit, 

February, 
1830. 


Lodowic  Stanton  vs.  Cranmer  Bannister. 


That  the  levy  of  an  execution  is  void,  if  die  plaintiff  and  a  justice  of  the  peace  appoint 
all  the  appraisers,  without  any  notice  by  the  officer  to  the  debtor  to  appoint. 

If  such  levy  ie  read  to  the  jury  without  objection,  still,  invalidity  may  be  urged  in  ar- 
gument, and  the  court  may  be  requested  to  instruct  the  jury  upon  the  subject. 

But/  when  the  whole  cause  is  submitted  to  the  jury,  it  is  too  late  to  raise  such  question 
anew. 

After  all  this,  the  levy  being  void,  the  court,  on  motion  and  affidavits,  will  grant  a 
new  trial  on  each  terms  as  make  plain  tiff  good  as  to  costB. 

This  was  an  action  of  qectment  for  lands  in  Pownal.  It  wis 
originally  brought  against  Bannister  and  one  Joseph  MUrs. — 
Miers  filed  a  disclaimer,  on  which  an  issue  was  joined,  and  hav- 
ing had  two  verdicts  in  his  favor,  he  was  left  out  of  the  action. 
On  the  last  trial  between  (Stanton  and  Bannister,  the  former  re- 
covered, and  exceptions  were  allowed,  on  which  the  cause  was 
brought  up  to  the  Supreme  Court. 


vs. 
lie?* 
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The  plaintiff  claimed  title  by  virtue  of  the  levy  of  art  execution**""""*™* 

».._r  .  _  .mi,  .1  «.Vfc  •  •        February, 

m  his  favor  against  Bannuter.  The  title  of  Bannister  was  m  1830. 
right  of  his  wife,  being  a  portion  set  off  to  her  before  marriage  of  Stant0tt 
the  estate  of  Ephraim  Mann  deceased.  The  record  of  the 
plaintiff's  judgement,  execution  and  levy,  were  read  to  the  jury 
Without  objection.  The  plaintiff  then  offered  a  transcript  of  th* 
record  of  the  court  of  probate,  showing  a  division  of  the  real  es- 
tate of  said  Mann,  among  his  heirs,  made  by  a  committee,  and 
assigning  the  premises  in  question  to  Tryphosa  Mann,  now  the 
Wife  of  said  Bannister )  accompanied  with  a  writing,  not  under 
seal,  but  signed  by  all  the  heirs,  agreeing  to  the  said  division.— »■ 
This  was  objected  to,  but  admitted. 

The  plaintiff  then  produced  and  read  the  record  of  the  mar- 
riage of  Bannister  and  said  Tr$phos6. 

The  plaintiff  also  adduced  testimony  to  prove  Bannister  in 
possession  of  the  premises,  at  the  time  of  the  commencement  of 
this  action  i 

The  defendant  then  read  to  the  jury  a  deed  of  said  premises 
from  Bannister  to  one  Comfort  Mann. 

The  plaintiff  then  read  to  the  jury  a  deed  from  said  Comfort 
Mann  to  one  Nathan  Jewett,  and  a  deed  from  said  Jewett  td 
Comfort  Mann,  and  a  deed  from  Comfort  Mann  to  said  Joseph 
Miers,  all  conveying  the  same  premises.  The  plaintiff  also  in- 
troduced testimony  tending  to  show  said  deeds  to  be  fraudulent 
end  void. 

The  exceptions  showed  a  request  of  defendants  counsel  for  the 
court  to  charge  in  defendant's  favor  upon  several  points  relating  to 
the  defects  in  the  levy,  and  defects  in  the  division,  shown,  a* 
mong  the  heirs  of  Ephraim  Mann.  The  court  did  not  so  charge 
as  requested  by  the  defendant's  counsel ;  but  did  instruct  the  jii» 
ry,  that,  if  they  found  from  the  evidence  the  above  deeds  to  be 
fraudulent,  the  plaintiff  would  be  entitled  to  recover ;  and  further, 
that,  as  the  record  of  said  levy  was  admitted  and  read  to  the  jury, 
without  objection,  it  was  to  be  received  as  testimony*  Upon  a 
detailed  statement  of  facts,  of  which  the  foregoing  is  a  summary, 
the  cause  was  argued  before  the  Supreme  Court. 

Argument  for  the  defendant. — I.  It  is  contended  by  the  de- 
fendant, that  the  division  read  in  evidence  to  the  jury  ought  to 
have  been  excluded.  Before  the  division  became  proper  evi- 
dence it  should  have  been  shown,  1.  That  a  division  of  the  es- 
tate of  Ephraim  Mann,  deceased,  had  been  ordered  by  the  pro- 
bate court.  2.  That  the  committee  were  legally  appointed  by 
the  court  of  probate.    3.  That  a  legal  warrant  issued  to  said  com- 

hi 
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Bww»«o«,  orittee.     4.  That  said  committee  wert  sworn.     6.  That  their 
1830.      return  was  recorded  in  the  town  clerk's  office  in  Pownal. — Stat- 
Stanton     1797,  *ec.  41,  p .  135. — 1  D.  Chip.  357,  ex  parte  Robinson 
etal. 

The  agreement  of  the  heirs  of  Ephraim  Mann  to  the  division 
does  not  make  it  legal  and  valid ;  because  1 .  Said  agreement 
was  not  under  seal.  2.  It  was  not  duly  acknowledged  by  the 
parties.  3.  It  was  not  recorded  in  the  town  clerk's  office  in  Paw- 
no!.— Prob.  stat.  1797,  sec  A\.— Swift's  Ev.  5. 

The  court  of  probate  is  of  limited  jurisdiction.  It  derives  its 
powers  from  the  statute,  and  must  strictly  conform  to  the  statute. 
—Clapp  vs.  Beardsley,  1  Aik.Rep.  168.— 17  Mass.  Rep.  91. 

1L  The  levy  of  the  execution,  shown  in  evidence  by  the  plain- 
tiffs void. — Eddy  vs.  Knapp,  2  Mass.  Rep.  1 54. — Tate  et  al.  v& 
Anderson>9  Id.  92.— Whitman  vs.Tyfer,8  Id.  284.-WUliams  vs. 
Amory,  14  Id.  20 — Mc  Lellan  vs.  Whitney,  15  IL  137.— 
Paine  vs.  Webster  et  al,  1  Vt.  Rep.  129.— Fox  vs.  BiZfo,  1 
Con.  Rep.  295. — It  appears  by  the  levy  shown  in  evidence,  1. 
That  the  plaintiff  chose  one  of  the  appraisers,  and  the  plaintiff's 
attorney  called  on  a  justice  of  the  peace,  and  said  justice  chose 
two  other  appraisers.  2.  It  does  not  appeal  by  the  levy,  that  said 
justice  could  by  law  judge  between  the  parties  in  civil  actions.— 
Stat.  p.  210. — 3.  It  does  not  appear  by  the  levy  that  either  party 
neglected  or  refused  to  choose  appraisers.  The  court  ought  to 
have  charged  the  jury  that  the  levy  was  void. — Arms  vs.  Burtf 
1  Vt.Rep.213.—Foxvs.HiUs,l  Con.  Rep.  295.— Hinman 
vs.  Leavenworth,  2  Con.  Rep.  244. 

III.  It  was  the  duty  of  the  court  to  charge  the  jury  as  to  the 
legal  effect  of  the  evidence  given  on  the  trial,  tending  to  show  the 
interest  which  CranmerBansrister  hwi  in  the  premises  claimed 
by  the  plaintiff— Fletcher  vs.  Howard,  2  Athens'  Rep.  117.— 
Washburn  vs.  Tracy,  2  Chip.  1 36.  The  plaintiff  declared  for  a 
life  estate,but  it  does  not  appear ,that  the  requisites  of  a  tenancy  by 
the  curtesy,  or  any  other  life  estate,  was  shown  in  testimony  to 
the  jury.— 2Bla.  Com.  120,  127.— Probate  Act,  1797,  sec.  61. 
Bannister,  by  the  marriage,  acquired  only  a  usufruct  of  the  wife's 
estate.— Reeve's  Dom.  R.  32.— 1  Swift's  Dig.  26.  The  levy  of 
the  execution  is  void,  as  the  appraisers  considered  the  foterest  of 
Bannister  in  the  premises  greater  than  it  was  in  fact.— Paine  vs. 
Webster  et  al.  1  Vt.  Rep.  133.  If  the  plaintiff  shewed  any 
estate  in  the  wife  of  C.  Bannister,  it  was  an  estate  in  common 
with  her  brothers  and  asters.— Starr  vs.  Leamtt,  2  Con.  Rep. 
S43t— do.  244,  Hinman  vs.  Leavenworth.    The  levy  was,  there* 
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fort,  void,  being  by  roetes  and  bounds,  and  not  of  an  undivided 


February, 


part. — Porter  vs.  Hilly  9  Mass.  Rep.  34.  mo, 


Argument  for  the  plaintiff. — The  principal  question,  in  this 
case,  arises  on  the  admission  of  the  record  of  the  commissioners, 
setting  off  to  Tryphosa  Mann  the  real  estate,  for  which  this  ac- 
tion is  brought.  It  is  admitted  by  the  case,  that  the  premises  in 
question  were  a  part  of  the  estate  of  Ephraim  Mann,  deceased. 
The  record  was  ofiered  to  shew,  that  Tryphosa  Mann,  before  her 
marriage,  held  the  premises  in  severalty,  and  not  as  a  tenant  in 
common;  for  her  interest  was  a  tenancy  in  common  with  the  other 
beirs,until  the  division.  If  the  record  tend  to  establish  the  fact,  it  was 
properly  admitted,  and  it  is  believed  that  the  fact  is  established  by 
the  record  in  three  different  methods,  each  of  which  is  sufficient  to 
sustain  the  verdict* 

1.  The  record  shews  a  substantial  compliance  with  the  statute 
of  1797,  (page  135. J  The  existence  of  the  warrant,  that  the 
committee  were  sworn,  made  a  division  of  the  estate,  and  duly 
made  return  of  their  proceedings  under  their  signatures,  and  that 
the  same  was  allowed  and  recorded  by  the  probate  court,  are 
sufficiently  made  to  appear. 

2.  The  agreement  signed  by  the  heirs  is  sufficient  to  establish 
the  right  in  severalty  of  Tryphosa  Mann.  It  is  conclusive 
among  the  heirs,  and  will  dispense  with  the  introduction  of  other 
testimony :  although  not  sealed,  a  court  of  equity  will  carry  it  into 
effect.— 2  Swift's  Dig.  93. 

3.  The  division  and  agreement  will  give  her  a  right  in  severalty 
upon  common  law  principles,  independent  qf  the  statute.  If  the 
teirs  held  as  tenants  in  common  before  the  division,  their  interest 
as  such  tenants  was  susceptible  of  a  legal  division  by  parol. 
The  case  states  the  division  to  have  been  made  in  the  year  1811, 
and  that  the  defendant  was  in  possession  of  the  premises  divided 
and  set  off  to  them,  at  the  time  of  the  commencement  of  this  suit. 
This  division  and  possession  will  give  her  an  absolute  title  in  several- 
ty; But,  whatever  may  be  the  rule  that  would  be  adopted  if  the 
question  arose  among  the  heirs,  upon  an  application  by  them  for 
another  division  of  the  estate,  still,  as  it  appears,  that  the  heirs 
acquiesce  in  the  division,  this  objection  cannot  be  urged  by  one 
of  them,  in  a  suit  brought  by  their  creditor  to  recover  their  inter- 
est in  the  premises.  Again,  if  that  division  did  not  create  an  in- 
terest in  severalty,  and  if  they  still  are  to  be  considered  as  tenants 
in  common,  the  verdict  will  be  sustained ;  for  the  levy  will  certain- 
ly hold  what  interest  the  defendant  had  in  the  premises,  and  the 
verdict,  will  be  amended  accordingly,  without  granting  a  new  trial. 


Suntoo 
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B™™c™t»— 1  Ver.  Rep.  133,Patiw  vs.  Webster  et  al—i4  Mast.  RepA049 
1830.'     Atkins  vs.  Bean  et  ah — 2  Athens'  Rep.  144,  Warren  vs.  JEfen- 
gtonton     #Aaw,  arfr. — 1  Con.  Rep.  470,  Hitchcock  vs.  Hotchkiss. 

The  next  and  only  question  presented  in  die  case,  arises  upon  a 
charge  as  given  by  the  court  to  the  jury.  It  is  here  to  be  observed 
that  the  record  of  the  judgment,  execution  and  l^vy,  are 
not  made  a  part  of  the  case  ;  and  the  Court  cannot  decide  upon 
any  fact,  but  what  appears  in  the  exceptions.  Nothing  appears 
in  the  case  impeaching  the  levy,  and  unless  the  party  making  the 
exceptions  sees  that  the  facts  are  all  stated  that  are  necessary, 
the  verdict  will  be  affirmed. — 2  Athens'  Rep.  27,Stearns  vs.  War- 
ren. But,  if  the  levy  was  a  part  of  the  case,  as  it  was  read  to  the 
jury  by  agreement  and  consent,  the  charge  of  the  court  was  cor- 
rect, "  that  it  was  to  be  received  by  them  as  testimony."  The 
court  was  not  called  upon  by  the  counsel  to  decide  upon  a  ques- 
tion of  law,  but  to  charge  the  jury,  that  such  facts  did,  or  did  not, 
appear  in  the  levy.  Again,  the  objections  made  were  such  as  the 
jury  could  not  take  into  consideration,  but  should  have  been  ur- 
ged to  the  court  against  reading  the  execution  and  levy  to  the  ju- 
ry. Those  objections  having  been  waived  by  agreement,  and  the 
testimony  read,  it  is  a  waiver  of  all  objections  that  can  be  urged 
against  the  verdict.  The  levy  contains  a  substantial  compliance 
with  the  statute,  sufficient,  at  least,  as  against  the  defendant. — 
1  Ver.  Rep.  101,  Paine  vs.  Webster,  et.  als. 

After  the  arguments  were  through,the  court  suggested,  that  they 
could  decide  nothing  about  the  levy,  as  it  was  not  in  the  case,  nor 
in  any  way  laid  before  the  court :  nor  about  the  time  when  the  court 
were  requested  to  instruct  the  jury  with  regard  to  the  levy.  In  con- 
sequence of  these  suggestions  the  parties  procured  the  judges  of  the 
county  court,  who  were  present,  to  attach  to  said  bill  of  exceptions, 
the  following  addition,  as  an  amendment,  or  correction,  to  wit : 

"  The  record  of  the  levy  to  be  a  part  of  the  case.  There  was 
no  question  made,  as  to  the  validity  of  the  levy,  in  the  argument 
of  the  cause  to  the  jury ;  nor  were  the  court  requested,  by  the 
counsel  for  the  defendant,  to  charge  as  to  the  levy,  till  after  the 
judge  had  charged,  and  submitted  the  cause  to  the  jury.  And, 
ior  that  reason,  the  court  neglected  to  charge  upon  that  point."    : 

Afterwards,  during  the  term,  the  following  opinion  of  the  Courjt 
was  delivered  by  > 

Hutchinson,  X — The  Court  consider  the  copies  of  the  probate 
record  of  the  division  of  _E.  Mann's  estate,  offered  by  the  plaint- 
iff and  objected  to  by  the  defendant,  to  have  been  correctly  admit- 
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ted.    They  were  sufficient  for  the  purpose  for  which  they  wereB«»wiifoToir, 
offered.    Had  it  been  a  recent  transaction,  and  depended  wholly       1830.. ' 
upon  the  report  of  the  committee  accepted  by  the   probate  court,     8tanton 
it  would  have  been  deficient,  without  something  to  show  the  pre-        »* 
vious  steps,  as  contended  by  the  defendant's  counsel.     In  like 
manner,  the  written  agreement  of  the  heirs,  without  seal,  and 
without  recording  in  the  town  clerk's  office,  would  have  been  de- 
ficient of  itself  to  show  a  division,  as  against  any  person,  who  had 
a  right  to  contest  the  division.     But  this  agreement,  such  as  it 
was,  was  completed  in  the  year  1811.    It  was  attached  to  the 
division  reported  by  the  committee ;  refers  to  and  confirms  it,  as 
a  division  of  said  real  estate  among  the  heirs,  and  was  recorded 
with  it  in  the  probate  office.     This  is  good  and  operative  as  a 
confirmation  of  that  division  in  fact,  made  in  the  probate  office. 
This  agreement  was  probably  substituted  for  the  very  matters, 
the   absence  of  which  is  now  urged   as   defects   in  the  divis- 
ion ;  and  it  must  be  considered  as  a  waiver  of  those  defects  now 
urged,and  which  might  then  have  been  supplied,if  not  thus  waived. 

But  the  plaintiff  was  under  no  necessity  even  for  this.  He 
claims  the  right  of  Bannister,  and,  if  his  levy  is  good  and  suffi- 
cient throughout,  he  has  acquired  all  the  title  of  Bannister  :  wheth- 
er that  would  be  a  good  title,  or  not,  as  against  the  other  heirs, 
is  no*interest  to  Bannister*  It  "forms  a  good  title  against  him  ; 
and  that  is  sufficient  ior  the  plaintiff. 

This  brings  us  to  the  question  of  the  levy ;  and  the  case,  as 
now  amended,  presents  that  question. 

On  inspection  of  the  officer's  return  of  the  levy,  it  appears,  that 
the  plaintifi  chose  one  of  the  appraisers,  and  the  plaintiff's  attorney 
applied  to  a  justice  of  tH  peace,  who  appointed  the  other  two 
appraisers.  It  does  not  appear  that  Bannister,  the  debtor  in  the 
execution,  bad  any  notice  to  appoint  any  appraiser,  or  to  join,  in 
agreeing  upon  appraisers,  nor,  that  he  neglected  or  refused  to  ap- 
point appraisers.  Indeed,  he  could  not  be  said  to  neglect,  till 
thus  notified  or  called  upon  for  that  purpose.  This  is  so  essen- 
tial a  provision  of  the  statute,  so  essential  to  the  rights  of  the  ex- 
ecution debtor,  that  it  must  not  be  dispensed  with.  By  reason 
of  this  defect,  the  execution  and  levy  give  no  title  to  the  plaintiff. 
If  the  plaintifi  would  perfect  any  title  to  the  premises  under  his 
judgement,  he  needs  to  sue  out  a  scire  facias,  in  order  to  obtain 
another  execution,  and  proceed  regularly  in  the  levy  of  the  same. 

There  remains  yet  another  question  to  be  decided.  Is  this 
objection  to  the  levy  waived  by  not  being  taken  in  season  ?  The 
defendant  might  have  objected  to  the  reading  of  this  copy  of  the 
record  of  the  levy  to  the  jury,  and  then  raised  the  question  of  its 


M. 
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B*jf*"*oTow,validity.     But,  the  objection  not  being  to  the  authentication  of 

183U.  *    the  record,  but  to  its  want  of  intrinsic  validity,  the  objection  is  not 

gun  ton     waived  by  letting  it  pass  to  the  jury.     The  same  question  might 

be  raised  on  argument  to  the  court,  upon  the  subject  of  what 

ought  to  be  the  charge  to  the  jury. 

It  would  seem,  by  the  original  bill  of  exceptions,  that  the  de- 
fendant's counsel,  at  some  period,  requested  the  county  court  to 
instruct  the  jury  that  the  levy  was  void,  uoless  the  record  showed 
a  compliance  with  the  statute.  The  original  case  closes,  without 
showing  that  the  court  gave  any  such  instructions  upon  this  pointy 
as  the  defendant  might  legally  claim,  if  he  asserted  his  claim  in 
due  season.  The  amendment  of  the  case  assigns  a  reason  for 
this,  to  wit :  that  the  request  was  not  made  by  the  defendant's 
counsel,  till  after  the  court  had  submitted  the  cause  to  the  jury. 
This  was  not  in  due  season  to  suggest  an  entire  new  question,  on 
which  the  whole  cause  might  turn  ;  and  it  was  not  error  in  the 
court,  to  leave  the  question  as  they  did,  at  that  stage  of  the  trial. 
It  would  not  be  justice  to  the  plaintiff,  for  this  court  to  treat  that 
as  error,  and  reverse  the  judgement ;  and  thereby  subject  the 
plaintiff  to  the  loss  and  payment  of  costs,  during  a  period  of  con* 
troversy,  that  might  have  been  prevented  by  raising  this  objec- 
tion during  the  argument,  and  before  the  cause  was  submitted  to 
the  jury. 

We  are  unwilling  to  have  the  cause  come  to  a  crisis,  without  a 
decision  upon  its  real  merits;  and  as  there  appears  to  have  been 
some  mistake  or  oversight,  on  the  trial,  and  the  counsel  are  not 
now  agreed  as  to  the  facts  that  transpired  at  the  trial,  with  regard 
to  this  levy,  we  are  disposed  to  let  the  cause  rest  for  the 
present,  with  leave  to  the  defendant  to  file  a  motion  before  this 
court  for  a  new  trial,  on  the  ground  of  the  surprise,  of  which  be 
seems  disposed  to  complain.  If  such  a  motion  is  filed,  there  may 
be  affidavits  on  both  sides,  and,  possibly,  a  new  trial  may  be 
granted  on  such  terms,  as  will  do  ample  justice  with  regard  to 
back  costs,  and  not  let  the  whole  merits  of  the  defence  be  sacri- 
ficed, through  any  mistake  of  counsel,  or  any  misrecollection  of 
the  exact  order  of  time,  in  which  the  several  objections  were 
urged. 

Upon  this  suggestion  from  the  court,  the  defendant  filed  his 
motion  for  a  new  trial ;  and  both  parties  filed  affidavits  relative  to 
the  question ;  and,  upon  a  hearing,  a  new  trial  was  granted,  on 
terms,  that  the  defendant  take  no  cost  for  this  term,  nor  for  the 
last  term  in  the  county  court,  should  he  finally  recover. 

U.  M.  Robinson  and  D.  Robinson,  jr.  for  defendant. 

Pierpoint  lsham,  for  the  plaintiff. 
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BBVffiiroTov, 
Jonas  Elliot  vs.  Serenus  Kilbcrn.  'isSo*' 


That  in  an  action  of  trespass,  where  defendant  plead*  son  assault  demesne,  and  plaint- 
iff replies  de  injuria  sua  propria,  the  plain  tiff  may  prove  that  the  defendant' »  assault 
upon  him  was  aggravated  and  unnecessary  in  self  defence,  &c. 

But  where  plaintiff,  in  answer  to  such  plea,  would  justify  his  own  assault,  he  roust 
new  assign  the  matter  of  such  justification. 

The  plaintiff  declared  in  a  "  plea  of  trespass,  for  that  the  de- 
fendant, heretofore,  to  wit,  on  the  17th  day  of  February,  A.  D. 
1829,  at  Manchester,  aforesaid,  with  force  and  arms,  in  and  upon 
the  plaintiff  made  an  assault,  and  him  then  and  there,  with  clubs, 
fists  and  feet,  beat,  bruised,  wounded  and  ill  treated  ;  him  the 
plaintiff  then  and  there  threw  with  great  violence  upon  the  ground, 
and  him,  then  and  there  lying  upon  the  ground,  did  cruelly  kick, 
beat  and  wound  :  by  means  whereof  the  plaintiff  lost  great  quan- 
tities of  blood,  and  became  sick,  diseased,  and  incapable  of  at- 
tending to  his  business,  and  was  compelled  to  expend  large  sums 
of  money,  to  wit,  one  hundred  dollars,  in  curing  said  wounds  and 
sickness ;  and  by  means  whereof,  also,  the  life  of  the  plaintiff  was 
greatly  endangered  ;  and  other  enormities  to  the  plaintiff  then 
and  there  did,  against  the  peace,  and  to  the  damage  of  the  plaint- 
iff," &c. 

Plea — son  assault  demesne. — "  And  now  the  defendant  comes 
by  his  attorney  and  defends  the  wrong  and  injury ,and  says  he  is  not 
guilty  of  the  force  and  trespass  in  the  plaintiff's  declaration  laid  to 
his  charge,and  thereof  puts  himself  on  the  country  for  trial.  And  for 
further  plea  in  this  behalf,  as  to  the  said  supposed  trespasses  in  said 
declaration  mentioned,  the  defendant,  by  leave  of  the  court  here  for 
this  purpose  had  and  obtained,  according  to  the  rule  of  die  court  in 
such  case  prescribed,  saith,  that  the  said  Jonas  ought  not  to  have  or 
maintain  his  action  thereof  against  him  ;  because  be  says,  that  the 
plaintiff,  just  before  the  time  when,  be.,  in  the  plaintiff's  declara- 
tion mentioned,  to  wit,  on  the  same  day  and  year  therein  named, 
BtManchester  aforesaid,with  force  and  arms,  made  an  assault  upon 
the  defendant,  and  then  and  there,  with  fists,  and  whip  stocks, 
commonly  called  an  ox  goad,  struck  the  defendant  with  great  force 
and  violence,  and  then  and  there  would  have  further  beat,  bruis- 
ed, wounded  and  ill  treated,  the  defendant,  if  he  had  not  imme- 
diately defended  himself  against  the  said  Jonas,  as  he  lawfully 
might  for  the  cause  aforesaid  :  and,  in  so  doing,  did  necessari- 
ly and  unavoidably  throw  the  plaintiff  upon  the  snow  then  and 
there  lying  upon  the  ground,  and  did  a  little  wound  the  plaintiff, 
doing  no  unnecessary  damage  to  the  plaintiff  on  the  occasion  a- 
foresaid.  And  so  the  defendant  saith,  that,  if  any  hurt  or  dam- 
age then  and  there  happened  to  the  plaintiff,  the  same  was  oc- 
casioned by  the  said  assault  so  made  by  the  plaintiff  upon  the  de- 
fendant, and  in  the  necessary  defence  of  him  the  defendant  a- 
gainst  the  plaintiff— which  is  the  same  supposed  trespass,  men- 
tioned in  the  plaintiff's  declaration ;  and  this  the  defendant  is  rea- 
dy to  verify  :  wherefore  he  prays  judgement,  whether  the  plaint- 
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B«irivi!rcTo»,iff  ought  further  to  have  or  maintain  his  action  thereof  against 
f™"**    him." 


1830. 


Reptication-^de  injuria  sua  propria.— ■"  And  the  said  Jonasj 
Em!°1  *5  t0  toe  P'ea  °f  to*  sa'^  Serenus  by  him  first  above  pleaded* 
Kilburn.  wherein  he  hath  put  himself  on  the  country  for  trial,  doth  the 
like.  And,  as  to  the  second  plea  of  the  said  Serenus,  by  him 
secondly  above  pleaded,  the  said  Jonas  says,  that  he  ought  not, 
by  reason  of  any  thing  or  matter  above,  by  said  Serenus,  in  that 
plea  alleged,  to  be  precluded  from  having  or  maintaining  his  ac- 
tion aforesaid  thereof  against  him  the  said  Serenus  ;  because  he 
the  said  Jonas  says,  that  the  said  Serenus,  at  the  time  when,  &c. 
committed  the  trespass,  assault,  beating,  bruising,  wounding,  and 
other  wrongs,  in  his  the  said  Jonas9  declaration  alleged,  of  his  the 
said  Serenus9  own  wrong,  and  without  any  such  cause  as  by  the 
said  Serenus  in  his  said  plea  alleged  ;  and  this  the  plaintiff  pray* 
may  be  enquired  of  by  the  country,  by 

Bennett  and  Aiken,  attorneys." 

"  And  the  defendant  doth  the  like,  by 

lsham  and  Sargeant,  attorneys." 

This  cause  was  tried  by  the  jury,  and  the  following  case  was 
agreed  to  by  the  parties :  "  On  trial,  the  defendant  gave  evidence, 
tendiug  to  shew  the  truth  of  his  second  plea,  and  the  plaintiff  then 
offered  evidence  to  shew  an  excessive  battery ;  to  which  the 
defendant's  council  objected,  as  not  being  admissible  under  the 
issue  joined  ;  and  the  court  overruled  the  objection  and  held  the 
testimony  admissible  $  and  charged  the  jury  to  receive  and 
weigh  it  in  the  issue  :  and  thereupon  a  verdict  was  rendered  for 
the  plaintiff,  and  accepted  by  the  court j  to  which  dicision  and 
charge  the  defendant  excepts,"  Sic. 

The  case  now  came  before  this  Court  on  a  motion  for  a  new 
trial,  founded  on  an  alleged  error  in  the  dicision  of  the  court  be- 
low, as  above  stated. 

Argument  for  the  defendant. — The  replication  of  de  injuria  to 
the  defendant's  plea  of  son  assault  is  essentially  defective  on  de* 
murrer,  as  that  replication  is  good  only  when  matter  in  excuse  is 
pleaded  in  bar  of  the  action,  and  not  where  the  plea  is  matter  of 
justification. — 2  Caines*  Rep.  "333,  Hallock  vs.  Robinson.— 
1  Chit.  PL  562-585. 

Waiving  all  objections  of*  this  kind,  the  testimony  offered  was 
clearly  inadmissible  under  the  pleadings  closed.  The  defend- 
ant in  his  plea  avers,  that  the  plaintiff  first  commenced  the  as- 
sault ;  which  is  denied  by  the  pjaintiffs  replication  :  to  the  issue 
thus  presented  must  the  testimony  be  confined  ;  and  to  maintain 
which  the  defendant  came  prepared  for  trial.  And,  if  the  plaint- 
iff first  commenced  the  assault,  the  defendant  was  entitled  to  A 
verdict.     If  the  plaintiff  seeks  to  recover  damages  for  an  execs- 
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life  battery,  it  should  be  spread  upon  the  record  by  new  asaign*B«iriri»oTo» 
ment,  and  to  this  tbe  defendant  be  required  to  plead  de  novo.-—      i83a7' 

i  Chit.  PI.  563*— 2  Camp.  Rep.  176-629.— 2  Aikens*  Rep 

359.     The  testimony  thus  offered   and  admitted   is  a  manifest      ™ot 
departure  from  the  issue  formed*    And,  as  the  pleadings  do  not    KUbum. 
disclose  tbe  true  matter  upon  which  the  damages  were  recover- 
ed, this  will  be  no  bar  to  a  subsequent  action* 

Argument  for  the  plaintiff.-* -It  is  said  by  Chitty,  (PL  1  voL 
p.  563,,)  "if  the  plaintiff  did  in  fact  commit  what  in  point  of  law 
amounted  to  the  first  assault,  the  plaintiff  must  reply  specially. 
And  it  is  said,  if  the  defendant's  battery  was  outrageous,  or  more 
than  was  necessary  for  self  defence,  that  matter  should  be  so  re- 
plied." It  is  also  said  by  Starkie,  (Evidence,  vol.  3,  page  1474) 
"  It  has  bQen  the  practice  to  preclude  the  plaintiff  from  proving, 
under  this  issue,  that  the  violence  used  by  the  defendant  was  ex- 
cessive, and  not  at  all  proportionated  to  the  original  assault,  the 
excess  not  having  been  specially  replied.91  The  case  King  et 
ux.  vs.  Pippardy  Carth.  280,  (S.  C.  Skinner,  387  J  is  the  lead- 
ing case,  cited  in  all.  the  books,  to  support  the  doctrine. 

1.  This  rule,  if  established  beyond  all  dispute,  would  be  a 
technical  rule  at  variance  with  the  manifest  import  of  the  plea.— 
The  plea  avers,  that  the  plaintiff  made  the  first  assault  on  the 
defendant,  and,  that  the  defendant  did,  in  self  defence,  necessari- 
ly, and  unavoidably,  throw  the  plaintiff  on  the  ground,  and  him  a 
litde  wound,  doing  no  unncessary  damage  to  the  plaintiff,  beyond 
the  means  of  necessary  self  defence.  The  replication  de  injuria 
is  a  traverse  of  the  whole  plea.  The  burden  is  on  the  defendant 
to  support  it ;— and  it  would  seem,  that  he  should  prove  not  only 
the  fact,  that  the  plaintiff  committed  the  first  assault,  but  that  the 
assault  of  the  plaintiff  called  for  all  the  violence  employed  by  the 
defendant  as  a  necessary  means  of  self  defence — that,  in  point 
of  fact,  he  did  no  unnecessary  injury  ;  otherwise,  most  of  the  plea 
would  be  entirely  idle.— -3  Stark.  Ev.  1467,  and  cases  there  cit- 
ed,—Philips  vs.  Howgate,  5  B.  b  A.  220. 

2.  But  we  contend,  that  this  rule  has  never  been  acquiesced 
in,  even  in  England. — Chitty  says  in  his  note  to  the  above  pas- 
sage, "  Sed  qutere,  if  not  sufficient  to  reply  de  injuria"  fyc. — 1 
Chitty.  PI.  563.  (n.  a.)  Starkie  also  says,  "  It  has  been  doubl- 
ed by  most  learned  judges  in  former  as  well  as  in  modern  times, 
whether  it  is  necessary  to  reply  the  excess"  ;  and  cites  Cock- 
croft  vs.  Smith,  2  Salk.  642.— B.  If.  P.  18.— GUb.  C.  P.  154. 
3  Stark.  Ev.  1474.  See  also  the  rule  as  to  new  assignment  in 
1  Saund.  299,  n.  a. 

3.  In  our  sister  states,  the  practice  for  which  we  contend  has 
been  adopted. — Hanncnvs.  Edes,  \5Mass.Rsp.3i7. — 15  Mass. 

KKK 
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*"£!£%*  R-M5.— Curtis  vs.  Carson,  2  JV.  H.Rep.  539.— In  our  own 
183°-  state,  we  are  not  apprised  of  any  decision  on  the  point.  It  is  to 
Elliot  be  further  remarked,  that  the  question  regards  form,  rather  than 
KUbura.  substance.  The  strong  tendency  of  modern  times  is  to  avoid 
the  intricacies,  the  delays,  expense  and  chicanery,  of  special 
pleadings,  as  far  as  the  interests  of  substantial  justice  require. — 
And  the  .objection  of  surprise  to  parties  is  rarely  if  ever  realized 
in  fact.  Besides,  the  course  contended  for  by  the  defendant  is 
attended  by  substantial  embarrassments  and  evils.  Suppose  a 
case :  The  plaintiff* insists  that  no  assault  was  made  by  him.  Some 
evidence  is  adduced  to  show,  that  he  did  commit  the  first  assault, 
and  other  evidence  to  show,  that  the  defendant  committed  the 
first  assault ;  so  that  the  fact  is  left  doubtful.  If  the  plaintiff  net* 
assign,  or  reply  excess,  he  admits, to  bis  own  prejudice,  a  fact, 
which  he  knows  did  not  exist,  and  which  the  jury  might  find  un- 
true. He  cannot  traverse  the  justification,  and  also  new  assign* 
— 3Stark.Ev.  1478-1480.— 10  East  73  and  81,  n.  a.  If 
he  traverse  the  plea  of  son  assault,  he  runs  the  risk  of  being  en- 
tirely defeated  of  his  right,  however  excessive  the  violence  of  the 
defendant. 

4.  But  even  where  the  county  court  mistakes  in  a  matter  of 
technical  law,  this  court  will  not  grant  a  new  trial,  unless  the  mis* 
take  has  operated  to  the  prejudice  of  the  party  complaining.— 
When  the  case  has  been  tried  on  its  real  merits,  to  grant  a  new 
trial,  would  operate  to  subject  the  party  to  the  expense  of  replead- 
ing,and  again  trying  his  case  on  the  same  evidence. — 3  John.  Cases, 
125,  Duncan  vs.  Dubois.— 2  T.  R.  4.-2  Cainesf  R.  90. — 6 
Bac.  Abr.  659.— 1  Vt.  Rep.  264,  Danforth  ct  ah  vs.  Reynolds. 

The  opinion  of  the  court  was  pronounced  by 

Hutchinson,  J. — The  single  question  presented  for  our  con- 
sideration is,  whether  the  plaintiff's  testimony  to  prove  an  exces- 
sive and  unnecessary  beating  by  the  defendant,  not  rendered  ne- 
cessary by  any  assault  of  the  plaintiff,  was  correctly  admitted  under 
the  general  replication  ofde  injuria  sua  propria  absque  tali  causa* 

This  question  is  not  known  to  have  been  ever  agitated  in  this 
state,  till  now  :  and  there  is  not  the  most  perfect  agreement  in 
thfe  several  authorities,  cited  in  argument.  It  seems  worthy  of 
our  attention,  to  examine  the  principles  and  authorities  sufficient- 
ly to  ascertain  which  should  govern  this  case,  and  to  what  result 
they  lead. 

One  case  is  cited  by  the  plaintiff's  counsel  directly  in  point  for 
the  admission  of  this  testimony.  That  case  is  Bannen  vs.  Ede*. 
15th  JI&m.  Rep.  347. 
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That  was  tried  upon  the   pica  of  son  assault  demesne  only,  B|?£™™» 
with  the  same  general  replication.     The  evidence  was  admitted,     >  183Q. 
and  the  plaintiff  obtained  a  verdict.     The  question  was  saved,       EJUot 
and  very  fully  considered  before   the  Supreme   Court.    It  ap*     gi^um, 
pears,  that  the  trial  proceeded  according  to  a  long  practice  in  that 
state  ;  but  that  practice  was  not  sanctioned  by  any  decision  within 
memory.     The  court  took  up  the  subject. as  not  settled,  and  ex* 
amined  the  authorities  seriatim,  and  arrived  at  the  conclusion, 
that  the  authorities  fully  supported  their  practice. .    In  the  2  vol. 
JV.  H.  Rep.  539,  Curtis  vs.  Carson,  there  is  a  similar  decision. 
But  the  chief  justice,  in  giving  the  opinion  of  the  court,  leaves  it 
wholly  upon  the  practice  in  that  state  and  Massachusetts,  and  the 
former  practice  in  England;  but  he  supposes  the  practice  in 
England  now  to  be  otherwise,  requiring  a  new  assignment.—* 
These  are  all  the  American  authorities  produced  on  either  side* 

English^  authorities  are  now  produced,  that  were  not  cited  at 
the  hearing  of  either  of  those  cases  in  Mass.  and  A*.  H.  Reports. 
How  stands  the  question  on  those  authorities  ?  In  1st  of  Chitty's 
PI.  563,  and  3d  of  Starkie's  Ev.  1474,  it  is  stated  that  the  plaint- 
iff must  reply  specially,  in  order  to  entitle  himself  to  the  benefit  of 
such  testimony.  Both  these  elementary  authors  rest  this  asser- 
tion solely  on  the  case  of  King  and  wife  vs.  Phipard,  or  Pippard, 
reported  in  Carthew,  280,  and  in  Skinner,  387.  On  examining 
that  case,  it  appears,  that  the  matter  replied  was  so  evidently  new, 
and  not  before  upon  the  record,  that  there  could  be  no  plausible 
pretext  for  admitting  it  without  a  special  replication*  The  case 
was  this.  The  plaintiffs  declared  for  an  assault  and  battery  upon 
the  wife.  The  defendant  pleaded  son  assault  demesne  in  the 
common  form.  The  plaintiffs  instead  of  the  general  replication 
ie  injuria  be.  confessed  and  avoided  this  matter  of  the  plea  ; 
that  is,  confessed  that  she  made  the  first  assault,  or,did  that  which 
the  defendant  called  the  first  assault)  and  justified  the  same,  by 
averring,  that  the  defendant  entered  the  house  of  said  King,  and 
misbehaved  himself,  be.  and  that  said  wife  gently  put  him  out, 
he.  and  averred  this  to  be  the  same  assault  named  in  said  plea. — 
The  defendant  demurred,  and  this  replication  was  adjudged  to  be 
good  ;  and  the  court  said,  that  the  plaintiff  could  not  have  given 
this  new  matter  in  evidence  under  the  general  replication,  de  in* 
jwria,  be.  Both  CMtty  and  Starkie,  however,  when  they  men- 
tion, that,  if  the  defendant's  battery  was  outrageous,  or  more  than 
was  necessary  for  self  defence,  that  matter  should  be  so  replied, 
propose  a  qwere,  if  it  be  not  sufficient  to  reply,  de  injuria  ?  &c» 
And  Starkie  says  expressly,  "  But  it  has  been  doubted  by  most 
learned  judges,  in  former  as  well  as  in  modern  times,  whether  it 
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BnrareToirtbe  necessary  to  reply  the  excess/'  He  refers  also  to  the  case  above 
1830^'    cited  from  15th  of  Mass.  Rep. 

^Jj£j  The  general  principles,that  ran  through  the  whole  system  of  spe- 
Kilbum.  c'a'  pipings,  are>  tb** eac^  Part7  pleading  must  either  traverse, 
all  the  important  matter  of  tbaf,  to  which  be  pleads,  or,  he  must 
confess  and  avoid  it.  And,  to  avoid  embarrassment  and  prolixity 
in  pleading,  the  law  has  established  many  simple  forms  of  traverse, 
which  compel  the  other  party  to  prove  all  his  material  allegations. 
Thus,non  assumpsit9not  guilty,  nil  debet,  be.  in  the  cases  to  which 
they  are  properly  applied,  put  the  plaintiff  upon  the  proof  of  bis- 
whole  declaration.  Now,  it  is  difficult  to  discover  any  reason 
why,  the  general  replication,  de  injuria,  be.  does  not  deny,  and 
put  the  defendant  to  prove,  aU  the  material  allegations  of  bis 
plea.  Starkie,  (2  vol.  page  1467  J  says,  "  where  issue  is  joined 
on  the  general  replication  de  injuria,  be.  it  is  incumbent  on  the 
defendant  to  prove  every  material  allegation  in  his  plea.n  "Where 
plaintiff  declares  for  several  trespasses,  and  defendant  pleads  a 
licence  ;  the  plaintiff  replies  de  injuria,  be.  and  issue  is  joined  : 
the  plaintiff  shall  recover  for  all  those  trespasses,  for  which  the  de* 
fendant  proves  no  licence."  See  11  East.  Rep.  451,  Barnes  vs. 
Hunt.  Again,  on  page  1470  of  Starkie,  after  observing,  that  it 
bad  been  said,  that  the  plaintiff  under  this  issue  cannot  insist  upon 
an  excess,  be  adds, "  but  it  may  be  questioned,  whether  the  defen- 
dant does  not,  by  his  plea,  undertake  to  prove  such  a  case  as  is 
proportioned  to,  and  will  justify,  his  own  act."  See  B.  if  A.  page 
220. — (1  Com.  L.  74,  Philips  vs.  Howgate.)  This  was  an  ac* 
tion  for  an  assault,  battery,  imprisonment,  be.  The  defendant 
justified  under  a  warrant  from  Kings  Bench,  by  which  he 
arrested  the  plaintiff:  and  because  the  plaintiff,  while  in  defen- 
dant's custody,  behaved  and  conducted  himself  in  a  violent  and 
outrageous  manner,  be.,  the  defendant  was  obliged  to  pull  plain- 
tiff about  with  a  little  force,  and  to  give  him  a  few  blows,  be.  Re- 
plication^ uy«m,bc.  and  issue  thereon.  And  JRoyfey,  J.  left  the 
question  to  the  jury,  whether  what  was  done  by  the  defendant  was 
more  than  was  necessary  for  the  purpose  of  keeping  the  plaintiff 
safely,  be.  The  plaintiff  recovered.  Williams  moved  in  Bank 
to  have  a  verdict  entered  for  the  defendant,  on  the  authority  of 
Taylor  vs.  Cole,  3  Term  Rep.  297,  on  the  ground  that  the  war- 
rant justified  the  principal  trespass  complained  of;  and  the  other 
parts  of  the  plea  need  not  b*  proved.  The  court  refused  to  grant 
the  rule.  Abbot,  C.  J.  says,  "  In  order  for  the  defendant  to  jus- 
tify the  pushing  and  beating  of  the  plaintiff,  it  was  necessary  for 
him  to  prove  that  part  of  his  justification  which  states  the  plaintiffs 
misconduct  and  resistance,  while  in  custody."  Again,  in  9  Starkie, 
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1469,  be  says,  "  as  the  general  replication,  it  injuria,  fcc.  is  aBBj!?"™*0,rf 
traverse  of  the  whole  plea,  the  plaintiff  is  at  liberty  to  go  into  any      1830.  ' 
evidence  which  disproves  the  facts  of  the  plea."    Again,  on  page      ^~ 
1472-3,  he  says,  "  the  proof  is  of  course  upon  the  defendant,     K^- 
and  the  plaintiff  need  not  adduce  evidence  except  for  the  purpose 
of  encountering  the  defendant's  evidence,  and  also  for  the  purpose 
of  increasing  the  damages." 

What,  then,  are  the  material  facts  in  a  special  plea  of  son  as- 
sault ?  Would  it  answer  the  defendant's  purpose  to  plead,  that 
the  plaintiff  committed  the  first  assault,  and  there  rest  his  defence  ? 
By  no  means.  Such  a  plea  would  be  bad  on  demurrer.  If 
such  a  plea  would  be  good,  without  regard  to  the  particular  cir- 
cumstances of  the  case,  it  would  be  good  in  all  cases.  Suppose 
the  plaintiff  charges  the  defendant  with  having  assaulted  the 
plaintiff,  and  shot  him  with  a  ball  from  a  pistol  and  broken  % 
ken  his  arm.  The  defendant  merely  pleads,  that  the  plaintiff  made 
the  first  assault*  "  What  then  ?"  would  be  a  sufficient  answer  to 
such  a  plea.  The  plea  of  son  assault  must  state  definitely  what 
the  plaintiff  did,  and  what  the  defendant  did  ;  and  a  very  essen- 
tial ingredient  of  such  a  plea  is,  an  averment,  that  the  defendant 
used  no  other  or  greater  force  than  was  necessary  in  his  defence, 
or  to  defend  his  possession,  or  to  keep  the  plaintiff  from  escaping, 
be.  as  the  case  may  be.  Such  is  the  plea  in  the  present  case.  Such 
are  the  forms  given  in  the  books.  See  2  Chit.  523-4.  Such 
are  the  requisitions  of  all  the  principles  that  support  such  a  plea 
as  a  defence.  The  meaning  of  the  plea  is,  that  he,  the  defendant, 
is  not  in  fault,  for  all  that  be  has  done  was  rendered  necessary  by 
the  prior  misconduct  of  the  plaintiff.  Cochcrofi  vs.  Smith,  2 
Salk.  642,  was  for  assault,  battery  and  mayhem.  The  defend- 
ant pleaded  son  assault.  It  is  not  stated  what  the  replication  was, 
but,  by  what  follows  in  the  case,  we  must  presume  it  was  de  in* 
juria,  fcc.  Lord  Bolt  there  says,  ("and  Powell  agrees  with  him,) 
"  if  A  strike  B,  and  B  again  strike  A,  and  they  close,  and  B 
maims  A,  it  is  son  assault.  Bat  if  A  give  B  a  little  blow,and  B  gives 
him  a  blow  that  maims  him,that  id  not  son  assault.  The  only  meaning 
of  this,  that  can  be,is,  tfaat,in  the  first  case  put,tbe  plea  is  proved  jbot, 
iu  the  last  case,it  is  not  proved.  If  it  be  true,that  the  defendant  needs 
to  prove  those  averments  in  his  plea,  which  show  what  he  did  to 
have  been  done  in  his  necessary  self  defence,  it  is  very  evident, 
that  the  plaintiff  has  a  right  to  disprove  them,  under  the  same  is- 
sue. 

This  view  of  the  case,  and  this  reference  to  the  authorities,  pre- 
sents a  plain  distinction  between  the  case  before  at,  and  those  in 
which  a  special  replication,  or  a  new  assignment,  have  been  re- 
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BKXNinoTov«quired.    la  the  case  before  us,  the  whole  controversy  is  about  the 
*  ukhl'     truth  of  the  allegations  of  the  defendant's  plea ;  in  those,  the  plain* 
j£jj~      tiff  urges  some  entire  new  matter.     If  the  plaintiff  did  make  the 
**        first  assault,  and  can  justify  it,  he  must  reply  that  matter  of  justi- 
fication, as  in  the  case  in  Carthew.     If  the  defendant  justifies  un- 
der legal  process,  aud  the  plaintiff  would  avail  himself  of  any  mat-* 
ter,  which  shows  the  defendant  a  trespasser  ah  initio,  he  must 
place  that  matter  upon  the  record  in  his  replication  ;  so  that  the 
defendant  may  take  issue  upon  it,  if  he  choose* 

Actions  of  trespass  for  breaking  and  entering  the  plaintiff's 
close  have  forms  of  pleading  in  some  sort  peculiar  to  themselves* 
Where  the  plaintiff  charges  the  breaking  and  entering,  and  adds 
various  personal  injuries  in  aggravation  of  damages ;  if  the  de- 
fendant justifies  the  original  entry,  that  covers  the  whole  trespass, 
unless  the  plaintiff  new  assign. — See  3d  T.  R.  297,  Taylor  vs. 
Cole.  So,  where  therplaintifTs  allegations  are  all  very  general, 
and  the  defendaut  justifies,  alleging  it  to  be  the  same  trespass  ; 
this,  though  apparently  more  narrow  than  the  plaintiff's  allega- 
tions, drives  the  plaintifi  to  a  new  assignment  of  some  particular 
trespass,  within  his  general  allegations,  and  to  show  the  same  to 
be  different  from  that  justified  in  the  defendant's  plea.  Such  is 
the  case  in  the  second  of  Camp.  Rep.  175,  cited  by  the  defend- 
ants counsel.  There,  the  plaintiff  charged,  that  the  defendant 
broke  and  entered  his  house  and  tarried  three  weeks,  and  seized 
and  carried  away  his  goods.  The  defendant,  by  his  plea,  justified 
the  breaking  and  entering  and  staying  twenty  four  hours,  a  part  of. 
said  three  weeks ;  also,  that  be  took  the  goods  by  fieri  Jacias. 
The  plaintifi  admitting  the  writ,replied  de  injuria,ke.  absque  residuo 
causa.  Issue  was  joined.  The  defendant  proved  his  justification. 
It  appeared,  that  his  officers  tarried  in  the  house  more  than  twenty 
four  hours*  The  plaintiff  contended,  that  all  proved  beyond  the 
twenty  four  hours  stood  as  upon  not  guilty,  and  that  the  plaintifi 
was  entitled  to  damages  for  what  he  suffered  by  it.  But  Ld.  El- 
lenboro  held,  that  the  replication  put  nothing  in  issue  but  the 
residue  of  the  matters  mentioned  in  the  plea,  beside  ihe  fieri  fa- 
cias, and  seizing  the  goods — That  the  time  charged  in  the  dec- 
laration, and  not  included  in  the  plea,  was  left  out  of  the  contro- 
versy, altogether.  Upon  a  just  application  of  principles,  if  the 
plaintiff  would  contend  for  damage,  for  any  period  beyond  the 
twenty  four  hours  justified,  he  should  have  replied  that  the  de- 
fendant's officers  tarried  more  than  the  said  twenty/our  hours,  to 
wit,  &c.  naming  sach  a  time  as  he  could  prove. 

In  the  same  volume  (page  629,  WarraU  vs.  Clare,)  the  de- 
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fendant,  in  such  action  of  trespass,  justified  entering  for  condition8***™1*0** 
broken.    The  plaintiff  admitted  the  demise,  and  replied  de  inju-       lsau.  ' 
ria  sua  propria  absque  residue  causa.      Tfce  plaintiff,  under  this      oiot 
issue,  offered  to  prove  such  facts  as  would  amount  to  a  waiver  of    ^iK™. 
the  defendant's  right  to  re-enter  ;  but  it  was  not  allowed,  for  this 
was  matter  of  special  replication,  and  could  not  come  in  under  this 
issue. 

The  cases  of  special  replications  seem  all  to  be  those  where 
the  plaintiff  confesses  the  material  allegations  of  the  plea,  and 
replies  some  new  matter  in  avoidance. 

The  cases  of  new  assignments  seem  all  to  be  those,  where  the 
plaintiff's  general  allegations  in  his  declaration  must  be  rendered 
more  particular,  in  order  to  avoid  the  force  of  a  plea,  which  is 
not  broad  enough  to  meet  the  whole  declaration,  and  yet  avers  it 
to  be  the  same  trespass ;  or  where  the  principal  tresspass  is  justi- 
fied, and  the  plaintiff  new  assigns,  in  issuable  terms,  such  facts  as 
before  were  only  alleged  in  aggravation  of  damages.  I  have 
made  considerable  search,  and  have  found  no  special  replication 
in  the  cases,  nor  any  form  in  the  books  of  forms,  but  what  comes 
within  one  or  the  other  of  these  descriptions. 

That  the  plaintiff  cannot  both  traverse  a  plea  of  son  assault , 
and  new  assign,  see  10th  of  East.  Rep.  73,  Cheariey  vs.  Barnes 
et  at.  It  would  be  no  small  embarrassment  to  the  plaintiff,  as 
suggested  by  his  counsel,  if  he  were  obliged  to  admit  one  part  of 
the  defendant's  plea,  in  order  to  be  at  liberty  to  controvert  the  rest. 
And  I  know  of  no  rule  of  pleading,  by  which  the  plaintiff,  in  this 
case,  could  reply  or  newly  assign  the  excess  and  aggravation  of  the 
defendant's  assaulting  and  beating,  without  confessing  that  (he 
plaintiff  made  the  first  assault,  as  alleged  in  the  plea. 

Upon  the  whole,  the  testimony  offered  by  the  plaintiff  was  ad- 
missible, as  contradicting  an  essential  allegation  ol  the  plea  :  it 
was  admissible  by  the  direct  authority  of  the  case  in  Massachu- 
setts, and  the  case  in  N.  Hampshire :  its  admission  is  not  opposed 
by  the  case  in  Charthew  and  Skinner,  notwithstanding  the  con- 
trary suppositions,  occasioned  by  that  case. 

The  judgement  of  the  county  court  is  affirmed. 

Bennett  and  Aikens,  for  plaintiff. 

Sargeantznd  Isham,  for  defendant* 
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FftAKKuir,  State  vs.  Curtis  Wilkinson* 

January, 


1829, 


It  the  owner  of  the  soil  set  apart  a  piece  of  land  for  the  public  use,  and  it  is  used  aftd* 
enjoyed  by  the  public  for  fifteen  years,  or  more,  it  becomes  a  highway,  and  cannot 
be  afterwards  reclaimed  by  the  original  donor,  or  by  any  claiming  through  or  un- 
der him ;  and  whoever  obstructs  the  free  passage  of  the  public  thereon  may  be 
proceeded  against  by  indictment 

A  ad  a  shorter  period  than  fifteen  years  may,  under  circumstances,  afford  sufficient 
ground  on  which  to  found  a  presumption  of  right  in  favor  of  the  public* 

The  provision  in  the  statute,  which  imposes  a  fine  for  placing  any  obstructions  in  a 
highway,  to  be  recovered  by  complaint  made  to  a  justice  of  the  peace,  is  merely 
cumulative,  and  does  not  take  away  the  remedy  by  indictment  at  common  law. 

This  was  an  indictment  fur  erecting  a  building  on  a  place  called 
the  square  in  the  village  of  St.  Albans.  The  bill  contained  two 
counts.    The  first  alleged, 

"  That  the  respondents  the  28th  day  of  May,  1828, with  force 
and  arms,  at  St.  Albans,  aforesaid,  did,  unlawfully  and  injuriously* 
in,  and  upon,a  certain,  public  square,  and  in  the  common  highway, 
there  called  the  public  square,  situate  in  the  tillage  of  St.  Albans, 
in  the  county  of  Franklin,  lying  east  of,  and  adjoining,  the  stage 
road  .leading  through  the  village  of  St.  Albans,  put,  place,  and  set 
up,  and  cause  to  be  put,  placed,  and  set  up,  one  large  wooden 
building,  forty  feet,and  upwards,  in  length,  and  thirty  feet,  and  up- 
wards, in  breadth  ;  and  the  said  building,  so,  as  aforesaid,  put, 
placed,  and  set  up  in  and  upon  the  aforesaid  public  square,  and 
common  highway,  he,  the  said  Curtis  Wilkinson,  upon  and  from 
the  said  28th  day  of  May,  A.  D.  1828,  till  the  present  time,  with 
force  and  arms,  unlawfully  and  injuriously  hath  upheld,  maintained 
and  continued,  and  still  doth  uphold,  maintain  and  continue ; 
whereby  the  said  public  square  and  common  highway,  on  the 
28th  day  of  May,  A.  D.  1828,  and  during  all  that  time,  was  and 
has  been  greatly  obstructed,  narrowed  and  straightened,  so  .that 
the  citizens  of  this  state,  in  and  upon  and  through  said  public 
square  and  common  highway,  all  tnat  time,  could  not,  nor  can 
now,  go,  return,  pass  and  repass,  as  they  ought,  and  were  accus- 
tomed to  do;  to  the  great  damage  and  common  nuisance  of  all 
the  citizens  of  this  state,going  and  returning,passing  and  repassing, 
in  and  upon  and  through  the  said  public  square  and  common 
highway,  and  against  the  peace." 

The  other  count  describes  the  offence  as  in  the  first  count,  but 
called  the  place  in  question  simply  a  highway. 

On  trial  in  the  county  court,  the  respondent  objected  to  any  ev- 
idence being  given  to  the  jury  on  the  indictment,  on  the  ground 
that  the  facts  stated  therein  constituted  no  indictable  offence  against 
the  laws  of  the  state  :  but  the  objection  was  overruled  by  the 
court. 

The  attorney  for  the  state  then  offered  to  show  by  paro7,that  the 
locus  in  quo  was  a  common  highway.  To  which  the  defendant 
objected,  and  insisted,  that  in  order  to  prove  the  place  in  question, 
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I  comnton  highway,  the  attorney  must  produce  a  copy  of  the  to*  !>jtunrti», 
tord  from  the  town,  or  proprietors9  clerk's  office  showing  that  the      1829. ' 


same  bad  been  laid  out  and  surveyed  by  some  competent  authority,      state 
(such  as  the  select  men*  &c.)  and  that  survey  recorded*  or  that  wUkbiiott» 
baid  record  had  been  lost  or  destroyed.  The  objection  wasoverruled. 

It  was  then  proved,  that  as  early  as  1796,  SUa*  Hathaway,  then 
Owner  of  the  land  in  question,gave  it  to  the  public  for  a  public  square* 
Which  was  then  in  a  state  of  nature ;  and  soon  after,  the  people  of 
the  vicinity  commenced  clearing  it*  by  taking  off  the  trees,  dig- 
ging up  the  stumps,and  levelling  the  ground— that  as  early  as  1800 
the  whole  of  the  place  in  question  was  cleared  off  and  leveled, 
and  had  been  prior  to  that  time  used  for  a  military  parade  ground, 
ftnd  other  public  purposes— that  during  the  year  1800-1  fe  2  the 
court  house,  jail  and  academy)  all  situated  east  of»  and  adjoining 
to,  the  place  in  question*  were  erected  j  and  that  three  houses  of 
'  public  worship  had  been  erected  within  a  few  years,  all  situated 
east  of,  and  adjoining,  the  plaee  in  question-— that  individuals  had 
purchased  lands  and  erected  buildings  adjoining  the  said  place 
—that  since  the  year  1804,  there  had  been  a  road  across  it 
leading  from  the  north  west  corner  to  the  south  east  corner,  where 
it  intersects  the  road  leading  eastward  to  Fairfield,  and  also  to 
Fairfax-^thzi  since  the  year  1806,  the  place  in  question  had 
been  necessarily  used  for  a  public  way  to  the  aforesaid  public 
buildings,togo,return,pass  and  repass,thereon,in  every  direction  as 
a  common  highway — that  at  several  different  times  trifling  repairs 
had  been  made  on  the  road  across  the  square  by  the  surveyors  } 
and  that  since  1797,  company  and  regimental  trainings  had  been 
held  on  the  place  in  question* 

The  respondent  admitted  he  had  erected  the  building  com- 
plained of  in  the  indictment  on  the  place  in  question  x  and  he 
claimed  a  right  so  to  do  by  virtue  of  a  deed  of  conveyance  from 
Silas  Hathaway  to  Holloway  Taylor  and  others,dated  June,  1799, 
and  sundry  intermediate  conveyances,  vesting  the  title  of  Hatha* 
way,  whatever  it  was,  in  John  Taylor,  under  whom  the  defend* 
ant  took  possession* 

It  also  appeared  by  the  evidence  introduced  by  the  defendant, 
that  the  square  bad  been,  ever  since  soon  after  the  alleged  dedi- 
cation, used  for  piling  lumber,  bricks  and  stone,  by  those  who 
Were  erecting  private  or  public  buildings  in  the  vicinity,  and  occa- 
sionly  by  other  individuals ;  that  individuals  had  sunk  a  large 
well  on  the  north  end  of  the  square,  and  another  on  the  south  end, 
which  were  intended  for  public  use  ;  and  that  the  place  in  ques- 
tion lay  east  of,  and  adjoining,  the  stage  road,  leading  through  the 
village  of  St.  dl&am,  and  was  fifty  rods  in  leogth  and  twenty  in 

LLL  • 
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rj£££™'  breadth ;  that  there  were  ditches  on  three  sides  of  the  said  square, 
1829.  '    and  several  small  bridges  across  the  same,  built  at  individual  ex- 
~ state      pense ;    that    the   stage    road  west   of,  and  adjoining  it,  was 
WUkbian.   duly  laid  out  prior  to  1795 ;  that  the  repairs  on  the  same,  were 
done  principally  by  the  district  surveyors  ;  and  that  the  repairs 
on  the  road  across  the  said  square,and  also  on  the  square  itself, were 
done  at  individual  expense  principally ;  that  some  years  since  ffol- 
loway  Taylor  erected  a  fence  on  said  square,  which  was  soon  af- 
ter torn  down  by  individuals. 

The  court  charged  the  jury,  that  in  a  criminal  case  they  were 
judges  of  the  law  and  the  fact ;  but  to  decide  on  the  validity  of  the 
indictroent,and  whether  the  indictment  charged  anofienceatlaw,was 
solely  in  the  province  of  the  court — that  the  common  law  was  adop- 
ted in  this  state  with  certain  restrictions  and  limitations  which  did  not 
operate  to  prevent  the  indictment  at  common  law  from  lying  in  this 
case ;  that  a  highway  might  be  established  by  being  dedicated  and  seP 
apart  by  the  lord  of  the  soil,  and  a  subsequent  use  and  occupation 
by  the  publiok  for  twenty  years,  or  more,  without  being  surveyed, 
laid  out,  and  recorded  ;  that  its  being  a  highway  did  not  depend 
upon  the  obligation  of  the  town,  select  men,  or  surveyors,  to  er- 
pend  upon  it  public  money  for  its  reparation,  or  upon  the  liabili- 
ty of  either  of  them  for  damages  which  might  accrue  to  any  one 
in  consequence  of  its  being  out  of  repair ; — that,  therefore,  the 
jury  were  not  to  inquire  whether  the  selectmen  or  town  were  so 
liable ;  that  its  being  a  highway,  did  not  depend  upon  its  width,  or 
shape  ;  that  a  highway  might  be  six,  twenty,  or  twenty  six,  rods 
wide,  or  more,  or  less  ;  that  it  was  not  necessary  for  the  govern- 
ment to  show,  that  the  building  was  placed  in  that  part  of  the 
place  in  question,  which  was  particularly  used  as  a  travelled  road 
or  pathway ;  but  if  they  found  it  was  placed  upon  any  pari  of  the 
land  set  apart  and  dedicated  as  a  highway,  that  would  be  suffi- 
cient ;  that  a  private  way  leading  to  any  particular  building  or 
place,  although  used  by  the  publick,  would  not  be  such  a  high- 
way, that  an  indictment  would  lie  for  obstructing  it;  that  a  pub- 
lick  way  was  one  which  was  originally  set  apart  for  the  conven- 
ience and  use  of  the  publick,  and  used  and  occupied  as  such; 
that  even  if  an  individual  might  sustain  a  private  action  for  any  in- 
jury resulting  from  the  obstruction,  this  would  not  take  away  the 
right  of  the  publick  to  proceed  against  such  obstruction  as  a  nui- 
sance by  indictment.  In  order  to  convict  the  respondent,  the  ju- 
ry must  find  the  place  in  question  to  be  a  common  highway,  and 
that  he  placed  the  building  there  ;  that  if  they  found  that  Silas 
Hathaway  had  set  apart  and  dedicated  it  to  the  use  of  the  pub- 
lic, and  they  had  received   and  treated  it  m  a  publick  way  for 
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tftenty  years  or  more ;  that  it  bad  been  during  all  that  time,  ufi-  *J£££f* 
enclosed  and  open  for  the  public  to  travel  on,  with  horses  and  ia». 
cferriages,  and  on  foot,  in  all  directions,  then  they  .were  instructed 
to  consider  it  a  highway,  by  what  ever  name  it  might  be  called  ; 
and  that  the  erection  of  the  fence  by  Taylor,  its  not  being  laid 
out,  surveyed,  or  recorded  $  tbe  occasional  use  of  it  for  deposit- 
ing lumber,  brick,  stone,  he.  as  testified,  the  sinking  of  the  wells  j 
the  fact  that  the  town  or  selectmen  might  not  have  expended 
public  money  on  it  for  repairs,  as  such,  or  that  they  would  not  be 
liable  to  individuals  for  not  keeping  the  same  id  repair,  would  not 
divest  it  of  the  character  of  a  common  highway :  and  the  court 
instructed  the  jury,  that  if  they  found  the  facts  before  charged  to 
be  necessary  to  sustain  an  indictment  for  a  nuisance  on  a  common 
highway,  they  were  to  consider  the  indictment  good,  and  find  ac- 
cordingly. Verdict,  guilty.  To  which  decisions  and  charge  of  the 
court  the  respondent  excepted,  and  thereupon  the  cause  was  or* 
tiered  to  pass  to  the  Supreme  Court. 

Argument  for  the  respondent.— ►The  place  in  question  is  not  a 
common  highway.  By  the  common  law,  towns  are  bound  to  keep 
f  their  highways  in  repair.  3  Jacob's  L.  D.  277. — 1  Bla.  Com* 
357.  Can  individuals  make  a  highway  at  common  law  ?  What* 
ever  may  be  the  common  law  on  this  subject,  it  is  not  in  force  in 
this  states  because  our  statutes  have  hot  adopted  the  com- 
mon law  in  its  full  extent  See  State  papers,  288,  450,  and 
statute,  57.  The  legislature  have  passed  a  number  of  statutes  on 
this  subject,  and  thereby  abrogated  the  common  law. — Old  Stat- 
ute, 88. — Statute,  427, 443,tec.  2. — From  these  and  a  variety  of 
other  statutes  which  might  be  cited  it  is  evident  that  the  legisla- 
ture did  not  contemplate  any  common  law  mode  of  making  high* 
ways  by  dedication. — Hinckley  vs.  Hastings,  2  Pick.  Rep.  164. 
But  granting  that  a  highway  can  be  created  by  dedication,  still, 
the  dedication  must  be  accepted,  for  several  reasons :— -The  towns 
are  bound  to  repair,  and  keep  in  repair,  all  highways,  and  are 
liable  to  pay  all  damages  sustained  by  the  roads  being  out  of  re- 
ps&r.— Statute,  432,  sec.  13, — It  is  an  absurdity  to  suppose  that 
it  is  in  the  power  of  individuals  to  put  all  these  burthens  on  the 
town  without  their  consent.  The  consent  of  the  town  to  accept 
of  the  dedication  must  be  shown  by  the  official  acts  of  the  authori- 
sed agents  of  the  town— -Commonwealth  vs.  Charleston™,  1  Pick- 
ering, 189,—Bailty  vs.  Fairfield,  Brayton'e  Rep.  126. 

The  facts  stated  in  the  indictment  constitute  no  offence  against  the 
laws  of  this  state  for  which  an  indictment  can  be  sustained.  The 
statute  adopting  the  common  law  has  not  adopted  the  English 
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FJES£f  criminal  code.  The  punishment  of  a  nuisance  at  common  law, 
1889»  is  fine  and  imprisonment  in  the  discretion  of  the  court.— 3  Bae. 
Stat©      Abr.  689. — Whether  the  court  can,  at  common  law,  order  the 

WikL»oo.  nuisance  abated,  is  doubtful.  If  the  indictment  is  sustained  at 
common  law,  the  common  law  punishment  must  follow  a  convic- 
tion.—4  T.  R.  202,  Rex  vs.  Harris. — Our  statute,  haying  fix- 
ed the  penalty  and  pointed  out  the  mode  of  prosecution,  has  tak- 
en away  the  common  law  remedy. — Stat.  433,  sec.  16  fy  17. — 
1  Bla.  Com.  89. 

The  charge  of  the  court,  that  the  jury  had  no  right  to 
determine  that  the  fact?  stated  in  the  indictment  constitu- 
ted no  offence  against  the  laws  of  this  state,  was  incorrect.  The 
court,  by  this  determination,  took  from  the  jury  the  right  of  de- 
ciding on  the  law,  which,  in  criminal  cases,  is  a  part  of  their  duty. 
— 4  Bla.  Com.  361.— 5  Burrow,  2661,  Rex  vs.  WoodfaU.—i 
Chit.  C.  L.  620— 1  Burk,  323. 

Argument  in  behalf  of  the  state. — 1.  It  is  contended  on  the 
part  of  the  state,that  the  indictment  does  charge  an  offence  against 
the  laws  of  this  state,  inasmuch  as  every  unauthorized  obstruc- 
tion of  a  common  highway  is  an  offence  at  common  law. — 2d 
Swift's  Digest,  350.— 2  Bay's  Rep.  290.-2  Hawk.  152.— 1 
Camp.  Rep.  260. — 1  Dal.  150;  and  by  our  statute  the  com- 
mon law  is  adopted  as  the  law  of  this  state.     See  Stat.  p.  57. 

2.  The  act  for  laying  out,  making,  repairing,  and  clearing  high- 
ways, passed  March,  3d,  1797,  does  not  by  any  of  its  provisions 
repeal,  but  is  in  affirmance  of,  the  common  law. — Stat.  427, 
Sec.   1,16,17. 

3.  Statutes  affirmative,  and  such  as  are  cumulative  of  the 
common  law  remedy,  do  not  repeal  the  common  law  without  ex- 
press words  to  that  effect. — Comyri's  Digest,  260. — 1  Chit.  PL 
144.— 1  Com.  Dig.  322.-5  John.  Rep.  174.— 10  Mass.  Rep. 
369. — iBac.  Abr.  641. 

4.  In  order  to  constitute  a  common  highway  in  this  state,  it  is 
not  necessary  that  the  same  should  be  laid  out,  surveyed  and  re- 
corded, under  the  provisions  of  our  statute  $  but  a  dedication  of 
the  locus  in  quo,  by  the  owner  of  the  soil,  to  the  publick,  and  by 
them  accepted,  and  used  as  a  common  highway  for  the  term  of 
twenty  years,  or  more,  vests  a  right*  in  the  publick,  and  consti- 
tutes it  to  all  intents  and  purposes  a  common  highway,  and  the 
owner  of  the  soil  can  never  again  resume  his  right. — 1  Camp. 
Aep.260.— 11  East.  Mb, note.— Hammond's  JV.  P.l  92,  and  on- 
ward.—2  Starkie's  Ev.  662,  and  onward.— 2  Starkie,  313,  note. 
—2  JV.  H.  Rep.  513,  State  vs.  Town  ot  Compton.— Strange, 
1004,  Lade  vs.  Shepard. 
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&  No  particular  form  or  dimensions  of  the  locus  in  quo  is  ne-  Franklih, 
cessary  to  constitute  it  a  common  highway  ;  but  it  is  sufficient  to      w?' 
show  that  the  publick  have  acquired  the  right,  and  have  used  it      jjj|^ 
as  a  common  highway,  and  that  the  same,  as  such,  is  a  publick  w  in- 
convenience ;  neither  is  it  necessary  that  it  terminate  in  any  town 
or  publick  road. — 1  Camp*  Rep.  260. — 2  Starkie's  Ev.  665,  and 
onward.*— Hammond's  N.  P.  192,  and  onward. — 7  John.  Rep. 
105.— 2  Hawk.  152. 

6.  If  a  building  or  other  encroachment  be  put  on  any  part  of 
the  highway,  the  law  presumes  it  to  be  a  nuisance  without  proof 
that  it  actually  obstructs  the  travel. — 1  Dal.  150. 

7.  It  is  not  necessary  that  the  town  should  expend  publick 
money  on  the  place  in  question  in  order  to  constitute  it  a  common 
highway ;  nor  is  it  material  whether  the  town  would,  or  would 
not,  be  liable  for  damage  sustained  by  individuals,  by  the  same 
being  out  of  repair. 

8.  It  is  contended  that  the  court  did  right  in  charging  the  jury 
that,  "  to  decide  on  the  validity  of  the  indictment,  and  whether 
"the  indictment  charged  an  offence  at -law,  was  solely  in  the 
"  province  of  the  court."  But  if  this  court  should  be  of  opinion 
that  this  part  of  the  charge  in  any  way  infringed  the  prerog- 
ative of  the  jury,  still  it  is  contended  that  the  court  did  in  the 
charge  directly  submit  to  the  jury  every  question  of  law  *nd  fact 
that  would  be  necessary  to  find  in  order  to  constitute  tbe  offence 
charged  in  tbe  indictment. 

9.  If  the  court  should  consider  that  tbe  indictment  did  charge 
sufficient  to  constitute  an  offence  at  law,  they  will  not  grant  a  new 
trial  for  the  purpose  of  taking  the  opinion  of  the  jury  on  that  ques- 
tion. 

Prentiss,  J.  pronounced  the  opinion  of  the  court.— It  ap- 
pears to  be  a  well  established  doctrine  of  the  common  law,  that  a 
highway  may  be  created  by  dedication  of  it  to  the  public  by  the 
owner  of  the  soil,  and  the  use  of  it  by  the  public  as  such ;  and  in 
such  case,  the  public  acquire  a  right  or  easement,  which  the  own- 
er cannot  lawfully  interrupt,  though  the  soil  and  freehold  remain 
in  him.  (Lade  vs.  Skepard,  2  Stra.  1004.)  Tbe  principle  is, 
that  if  tbe  way  is  of  public  convenience,  and  has  been  used  by  the 
public  without  interruption,  a  presumption  arises  of  their  right, 
and  a  dedication  of  it  to  them  by  the  owner  may  be  inferred.  In 
Rex  vs.  Lloyd,  l  Camp.  Cos.  260,  Lord  Ellenborough  held, 
that  a  private  individual  who  builds  a  street,  or  otherwise  opens  a 
thoroughfare  to  the  public,  without  any  visible  marks  of  exclusion 
or  prohibition  to  persons  using  it,  will,  after  a  great  number  of 
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F*AW*M*»  years,  be  considered  as  having  dedicated  it  to  the  public,  and  it 
1839. '  becomes  a  highway,  to  obstruct  which  is  an  indictable  oflence*# 
State      *n  l^e  case  °f  l^e   Rugby  Charity  vs.  Merryweatktr,  1 1  Ea$t% 

Wilkinson  *7^' n'' ll  was  ~"e"**  ^  "orl*  ^enyonf  l^at  permitting  the  public 
at  large  to  have  the  free  use  of  a  way,  or  street,  for  six  years,  was 
quite  a  sufficient  time  for  presuming  a  dedication  of  the  way  to 
the  public,  and  after  that  length  of  time  it  was  too  late  for  the 
owners  of  the  soil  to  assert  their  right.  The  principle,  that  the 
public  may  acquire  an  easement  in  this  manner,  was  fully  recog- 
nized in  the  case  of  Woody er  vs.  Hadden,  5  Taunt.  126,  though 
the  case  was  decided  against  the  right  of  the  public,  upon  the 
ground,  that  there  was  no  evidence  from  which  a  dedication  to 
the  public  could  be  inferred.  It  was  observed  by  Chambre,  J.* 
that  a  dedication  is  not,  like  a  grant,  presumed  from  length  of 
time  only,  but  may,  if  the  act  of  dedication  be  unequivocal,  take 
place  immediately  ;  as  if  a  man  builds  a  double  row  of  houses, 
opening  into  an  ancient  street  at  each  end,  making  a  street,  and 
sells  or  lets  the  houses,  that  is  instantly  a  highway.  Hammond 
considers  the  doctrine  as  resting  upon  the  principle  of  general 
utility,  and  very  justly  remarks,  that  the  owner,  after  permitting 
the  public  to  have  the  free  and  unmolested  use  of  a  way,  ought 
not  to  be  allowed  to  contest  the  right  of  the  public,  who  may  have 
embarked  in  projects,  and  formed  expectations,  upon  the  strength 
of  the  appearances  he  held  out  to  them,  which  it  would  be  ruin- 
~  ous  to  disappoint.  (Ham.  JV.  P.  194.)  Without  deciding  what 
length  of  time  is  necessary  to  create  a  right  in  the  public,  we  think 
we  may  safely  say,  that  where  the  public  have  had  the  use  and 
enjoyment  of  a  way  for  fifteen  years,  or  more,  they  have  acquired 
a  right,  which  cannot  be  disturbed.  It  is  a  rule  established  in 
analogy  to  our  statute  of  limitations,  that  an  exclusive  use,  for  fif- 
teen years,  affords  a  conclusive  presumption,  in  favour  of  an  in- 
dividual, of  a  right  of  way  over  the  soil  of  another,  of  a  right  to 
the  enjoyment  of  water,  or  tov  possess  lights  unobstructed,  and  of 
various  other  incorporeal  rights  ;  and  it  seems  quite  consistent  to 
say,  that  the  use  and  enjoyment  of  a  common  way  for  the  same 
length  of  time,  should,  at  least,  be  sufficient  to  give  an  easement 
to  the  public.  We  are  not  required  in  the  present  case  to  ex* 
tend  the  doctrine  further  than  this  ;  and  we  do  not  mean  to  de- 
cide, that  a  shorter  period  would  not,  under  circumstances,  af- 
ford sufficient  ground  on  which  to  found  a  presumption  of  right  in 
favour  of  the  public* 
»  It  was  a  point  much  discussed  in  the  argument,  whether  a  way, 
thus  created,  imposed  upon  the  town,  in  which  it  was  situate,  the 
charge  of  keeping  it  in  repair.     In  the  case  of  the  King  vs.  the 
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inhabitants  of  St.  Benedict,  4  Barn,  and  Aid.  447,  Bailey,  J.  **j££m* 
said,  that  he  did  not  accede  to  the  doctrine,  that  because  there  is  1829. ' 
a  dedication  of  the  road  by  the  owner  of  the  soil,  and  the  public  SlEte 
use  it,  that  the  parish  is,therefore,bound  to  repair ;  but  he  thought,  WiD£*  „<,. 
as  the  parish  had  no  power  to  prevent  the  opening  of  a  road,  er 
to  obstruct  the  public  use  of  it,  there  ought  to  be,  in  addition,  evi- 
dence of  an  acquiescence  by  the  parish  in  the  dedication.  If  a 
way  is  of  public  convenience,  and  has  been  used  as  a  comment 
highway  a  sufficient  length  of  time  to  create  a  right  in  the  pub- 
lic, and  an  acquiescence  by  the  town  may  be  inferred  from  re- 
pairs actually  made  by  them,or  otherwise,  we  do  not  see  why  they 
are  not  legally  bound  to  repair  it,  as  far  as  the  convenience  of 
passing  and  the  accommodation  of  the  public  may  require.  But 
if  it  should  be  held,  that  the  obligation  of  the  town  to  repair,  ex- 
tends only  to  such  ways  as  are  laid  out  and  established  according 
to  the  provisions  of  the  statutes,  it  would  only  follow,  that  a  pub- 
lic way  may  exist  without  any  such  obligation  on  the  town.  A 
highway,  according  to  the  common  law,  is  a  place  in  which  all 
the  people  have  a  right  to  pass.  A  common  street  and  public 
highway  are  the  same,  and  any  way,  which  is  common  to  all  the 
people,  may  be  called  a  highway.  A  navigable  river  may  be 
termed  a  common  highway,  and  any  obstruction  to  the  passage 
upon  it  may  be  redressed  by  indictment.  (Hawk.  b.  I.e.  76. 
i.  1.— 2  Chit.  C.  jL.  233.J  In  Shaw  vs.  Crattford,  10  John. 
Rep.  237,  it  was  held,  that  a  stream,  though  the  fee  of  it  belong- 
ed to  the  owners  of  the  adjoining  banks  and  it  was  private  prop- 
erty, having  been  used  by  the  public,  for  the  purpose  of  rafting 
down  boards  and  timber,  for  a  great  length  of  time,  had  become 
a  public  highway,  and  any  obstruction  of  it  was  a  public  nuisance. 
The  court  said,  that  such  a  usage  would,  of  itself,  grow  into  a 
public,  fight,  and  especially,  where  the  public  interest,  or  pubKc 
convenience,  was  essentially  promoted.  If  a  way  is  used  for  pas- 
sing and  repassing,  and  is  common  to  all  the  people,  it  is  a  high- 
way, whether  it  is  called  a  road,  street,  or  public  square.  In  the 
case  before  us,  the  locus  in  quo  is  alleged  to  be  a  certain  public 
square  and  common  highway,  according  to  the  precedent  in  2 
Chit.  C.  L.  389  ;  and  the  evidence  was,  that  it  was  kid  out  and 
opened  at  an  early  period,  and  has  been'used  by  the  public  as  a 
common  highway  for  more  than  thirty  years.  It  is  situate  in  the 
centre  of  a  populous  and  flourishing  village,  and  forms  a  large 
and  commodious  street,  communicating  with  roads  leading  in  va- 
rious directions  into  different  parts  of  the  county.  Expensive 
buildings  are  erected  around  it,  some  of  which  are  for  public  use, 
such  as  an  academy,  several  churches,  and  a  court  house  for  the 
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Framliv,  county  ;  and  having  beta  open  for  so  bag  a  space  of  time  lof  Ai 
a\m*'  public,  they  have  acquired  a  right  in  it  which  cannot  be  interrupt-* 
jjj^~      ed.    It  is  understood  that  in  many  villages  in  the  state,  and  par* 

WUkinso  t'cukrly in  someof  the  county  towns,  where  it  is  usual  for  large 
assemblages  of  people  to  collect  at  court,  there  are  spacious  streets, 
for  the  use  and  accommodation  of  the  public,  thrown  out  in  the 
same  manner,  and  enjoyed  under  the  same  right*  as  this 5  and  to 
establish  a  different  doctrine  from  that  already  laid  down,  would 
not  only  be  prejudicial  to  the  public,  but  produce  disappointment 
and  ruin  to  individuals* 

If  the  locus  in  quo  is  a  highway,  it  is  a  right  or  franchise 
belonging  to  all  the  people,  and  an  indictment  will  lie  for 
any  obstruction  of  it.  It  is  a  clear  principle  of  the  common  lew* 
that  every  unauthorized  obstruction  of  a  highway  is  an  indictable 
ofience.  In  the  case  of  The  King  vs.  RtuseU,  6  East,  427, 
which  was  an  indictment  for  a  nuisance  in  a  public  strut  and 
highway,  by  obstructing  the  same,  the  court  said,  that  the  prima- 
ry object  of  the  street  was  for  the  free  passage  of  the  public,  and 
any  thing  which  impeded  that  free  passage,  without  necessity, 
was  a  nuisance.  The  provision  in  the  statute  which  imposes  a 
fine  not  exceeding  seven  dollars,  for  placing  any  obstruction  in  the 
highway,  to  be  recovered  by  complaint  made  to  a  justice  of  the 
peace,  if  applicable  to  this  case,  is  merely  cumulative,  and  does  not 
take  away  the  remedy  by  indictment  at  common  law-  It  is  true, 
as  was  resolved  in  Castle's  case,  Cro.  Jac.  644,  that  when  a  stat- 
ute appoints  a  penalty  for  the  doing  of  any  thing,  which  was  no  of- 
fence before,and  appoints  how  it  shaU  be  recovered,tt  shall  be  pun-* 
ished  by  that  means,and  not  by  indictment ;  but  it  is  otherwise,  if  the 
doing  of  the  thing  was  an  offence  at  common  law,  and  punishable 
before  the  making  of  the  statute.  The  rule  of  distinction  is  very 
fully  and  clearly  stated  in  the  cue  of  Rex  vs.  Robinson}  B  Burr* 
799.  It  is  there  laid  down  by  lord  Mansfield,  that  where  a  stat- 
ute creates  a  new  offence,  by  prohibiting  and  making  unlawful 
any  thing  which  was  lawful  before,  and  appoints  a  specific  reme- 
dy against  such  new  offence,  by  a  particular  sanction  and  partic- 
ular method  of  proceeding,  that  particular  method  of  proceeding 
must  be  pursued,  and  no  other  ;  but  where  the  offence  was  an- 
tecedently punishable  by  a  common  law  proceeding,  there  either 
method  may  be  pursued,  and  the  prosecutor  is  at  liberty  to  pro- 
ceed either  by  indictment  at  common  law,  or  in  the  method  pre- 
scribed by  the  statute,  because  there  the  sanction  is  cumulative, 
and  does  not  exclude  the  common  law  punishment. 

There  is  no  doubt,  that  in  criminal  cases,  the  jury  are  the  judg- 
es of  the  law  as  well  as  the  fact.    This  is  the  true  principle  of  the 
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tommon  law,  and  it  is  peculiarly  appropriate  to  a  free  govern-  Frakmjk, 
tnent,  where  it  is  unquestionably  both  wise  and  fit,  that  the  people       1829. ' 
should  retain  in  their  own  hands  as  much  of  the  administration  of      StAtc 
justice  as  is  consistent  with  the  regular  and  orderly  dispensation  wu] 
of  it,  and  the  security  of  person  and  property.    This  power  the 
people  exercise  in  criminal  cases,  in  the  persons  of  jurors,  selected 
from  among  themselves  from  time  to  time,  as  occasion  may  re- 
quire ;  and  while  the  power,  thus  retained  by  them,  furnishes  the 
most  effectual  security  against  the  possible  exertion  of  arbitrary  au* 
thority  by  the  judges,  it  affords  the  best  protection  to  innocence.  The 
direction  given  to  the  jury >  in  relation  to  their  right  to  decide  the 
law  as  well  as  the  fact,  as  stated  in  the  exceptions,  carries  upon  the 
face  of  it  a  seeming  inconsistency ;  but  taking  the  whole  direction 
together,  we  think  the  meaning  of  the  court  below  must  have 
been,  and  such  is  probably  the  fair  construction,  tjiat  the  jury 
were  to  decide  on  the  evidence  and  the  law  arising  upon  the  facte 
proved,  but  not  upon  the  validity  or  sufficiency  of  the  indictment* 
Exceptions  and  motion  in  arrest  overruled, 
and  judgment  against  the  respondent. 
Smith  and  Brotvn,  for  the  state. 
Allen,  Smattey  fy  Adams  and  Hunt,  for  the  defendant. 


Jeremiah  Austin  vs.  Josiah  Grout,  trustee  of  Vft att  Palmer*  FnAirxuir, 

January, 
One  cannot  be  considered  as  an  ab ftonded  or  concealed  debtor  within  the  meaning  of  * 

the  acta  "directing  the  proceedings  against  the  trustees  of  concealed  or  absconding 
debtors,"  unless  he  have  been  an  inhabitant  of  this  state,  or  has  secretly  absconded 
from,  or  keeps  concealed  within,  it. 

This  was  "an  action  of  general  indebitatus  assumpsit,  brought 
by  Jeremiah  Austin,  of  Fairfax,  in  said  county,  against  Josiah 
Grout  of  said  Fairfax,  as  the  trustee  of  Wyatt  Palmer. 

The  defendant,  Palmer,  pleaded  in  abatement  to  the  plaintiff's 
Writ  and  declaration,  That  at  the  time  of  the  commencement  of  the 
action,  he  was  not  an  absconding  or  concealed  debtor,  within  the 
meaning  of  the  statute.  Replication, — That  the  said  Palmer  was 
an  absconding  or  concealed  debtor  at  the  time  said  action  was 
commenced,  within  the  meaning  of  the  statute.  Issue  was  joined 
to  the  court. 

It  appeared  in  evidence  on  trial  of  the  above  issue,  that  said 
Wyatt  Palmer,  for  a  number  of  years  previous  to  the  time  when 
the  debt  in  question  was  contracted,  and  ever  since  that  time,  had 
constantly  resided  with  his  family  in  the  western  part  of  the  state 
of  JVeto  For*— that  in  the  year  1814  or  1815,  he  came  to  Fair- 
fax, in  this  county  to  transact  some  business  with  a  Mr.  Stark* 

A1MM 
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FtAirsiflr,  weather,  who  resided  there,  and  that  be  staid  in  Fairfax  three  or 

1829. '    four  weeks,  and  then  returned  home.    He  afterwards  twiee  visit* 

Au8tin     ed  Fairfax  en  business,  the  last  time  was  in  the  year  1818.    At 

Palmer.       6SC*1  tilM  *6  ***"*  *  ftW  ^9  0t]^J  ttW*  AeD  r*urn6cl  ba<k  t0  th* 

place  of  his  residence.  There  was  no  evidence  that  he  eter  re- 
sided ra  the  state  of  Vermont,  or  that  he  ever  was  in  the  state 
excepting  as  abovementioned,  end  once  in  April  1828  to  attend  to 
the  present  suit.  In  March*  1819,  the  sen  of  Wyatt  Palmer 
came  to  Fairfax f  and  by  virtue  of  a  power  of  attorney  contracted 
the  debt  in  question.  It  also  appeared,  that  at  the  time  the  said 
Wyatt  Palmer  first  visited  Fairfax  as  aforesaid,  and  ever  since 
that  time,  he  had  constantly  resided  with  his  family  in  the  state  of 
JWttf  York,  and  still  resided  there.  It  appeared  that  the  trustee 
resided  in  Fairfax,  in  this  county  ^  that  the  debt  was  contracted 
there,  and  that  the  trustee  had  assets]  in  his  bands*  The  action 
Was  commenced  at  April  term,  1826. 

On  this  evidence  the  court  decided  that  the  said  WyaM  Palmer, 
at  the  time  of  the  commencement  of  this  suit,  was  an  absconding 
or  concealed  debtor,  within  the  meaning  of  the  statute,  and  that 
the  said  writ  ought  not  to  abate.  To  which  decision  of  the  court 
the  said  Palmer  excepted  #nd  moved  that  the  question  of  law  arising 
from  the  foregoing  statement  of  facts  proved  on  trial,  pass  to  the 
Supreme  Court  for  their  decision  thereon. 

The  general  issue  was  then  pleaded  to  the  said  action  by  the 
said  Palmer,  and  issue  was  joined  thereon  to  the  court.  On 
which  issue  the  cause  was  tried  by  the  court,  and  judgment  was 
rendered  thereon  for  the  plaintiff  to  recover  of  the  said  Palmer 
the  sum  of  $667  22. 

The  cause  having  been  removed  to  this  court,  it  sow  came  on 
to  be  heard  on  the  questions  of  law  arising  from  the  foregoing 
facts. 

Argument  for  the  defendant,  Palmer. — 1.  It  does  not  appear 
from  the  case  that  Wyatt  Palmer  was  ever  an  inhabitant  of  this 
state,  or  that  he  ever  secretly  absconded  from  this  state,  or  has 
kept  concealed  within  the  same,  and,  therefore,  cannot  be  sued  in. 
a  trustee  action. — Statutes,  149  and  156. 

2.  A  person  who  has  been  transiently  within  the  state,  but  has 
never  resided  here,  is  not  an  absconding  or  concealed  debtor  with- 
in the  meaning  of  the  statute,  and  eannot  be  proceeded  against  in 
the  manner  contemplated  by  the  act. — 2  Caines9  Rep.  318. 

3.  If  the  act  in  question  be  construed  to  extend  to  the  defend- 
ant in  this  case,  it  might  with  equal  propriety  be  construed  to  ex* 
tend  to  a  person  who  was  never  in  the  state  ;  for  the  mere  act  of 
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coming  into  the  state,  and  departing  out  of  it,  in  the  manner  Pal-  FJ^lrauirv 
mter  did,  wiU  not  make  him  an  absconding  or  concealed  debtor      i&#. ' 
within  the  meaning  of  the  act. 

4.  Great  mischief  would  result  from  such  a  construction  of 
the  act,  as  is  contended  for  in  this  case,  and,  therefore,  it  is  not  to 
be  supposed  that  the  legislature  intended  k  should  receive 
euch  a  construction. 

Plaintiff9 $  eemneel,  contra,  contended  that  the  said  Palmer  was 
an  absconding  or  concealed  debtor  within  the  meaning  of  the 
statute,  inasmuch  as  the  debt  was  contracted  in  this  state,  and  the 
defendant  had  assets  in  the  hands  of  the  trustee  ;  and  cited  Grit* 
%cold  vs.  BeUy  trustee  of  Robinson,  decided  in  Chittenden  coun- 
ty, January,  1627. 

Prentiss,  J.  delivered  die  opinion  of  the  Court— Th* 
act,  directing  the  proceedings  against  the  trustees  of  con- 
cealed or  absconding  debtors,  declares,  that  if  any  person  or  per- 
sons shall  have  in  his  or  their  possession,  any  money,  goods,  chat- 
tels, rights  or  credits,  of  any  person  who  shall  have  secretly  ab- 
sconded from  this  Mate,  or  who  shall  keep  concealed  within  the 
eame,  any  creditor  may  cause  such  person  or  persons,  having  such 
money,  goods,  chattels,  rights  or  credits,  to  be  summoned  as  trus- 
tee or  trustees  oi  each  absconding  or  concealed ,  debtor,  &c. — 
(Cam.  Stat* p.  149.  s.  1,)  By  the  terms  of  this  act,  no  pro- 
ceeding could  be  had  under  it  against  a  debtor,  unless  he  had 
secretly  abnondtd  from  this  state,  or  kept  conceaiedwithin it.— 

Its  provisions,  however,  are  extended  by  a  subsequent  act, 
which  declares,  that  if  any  inhabitant  vfthis  state  shall  remove 
out  of  this  state,  ted  leave  any  money,  goods,  chattels,  rights  or 
credits,  to  him  belonging,  with  any  inhabitant  of  this  state,  he  shall 
be  deemed  an  absconding  debtor,  within  the  meaning  of  the  pre* 
viousact-— fCeeip*  Stat.  p.  166.*.  l.J 

To  bring  the  case  before  us  within  the  provisions  of  the  law,  as 
extended  by  the  latter  act,  it  is  necessary  that  Palmer,  the  debt- 
or, should  have  been  an  inhabitant  of  this  state  ;  and  unless,  on 
the  facts  stated  in  the  exceptions,  he  can  be  so  considered,  he 
cannot  be  treated  as  an  absconding  debtor.  An  inhabitant  of 
this  state  is  one  who  dwells  or  has  bis  home  here.  Palmer,  k 
appears,  had  a  family,  and  a  fixed  and  permanent  place  of  resi- 
dence,^ the  state  of  JVeto-  York.  His  home  or  domicil  was  there ; 
and  he  never  was  within  this  state,  except  occasionally  and  for 
mere  temporary  purposes,  staying  three  or  four  weeks  at  one 
lime,  and  a  few  days  at  two  other  different  times,  and  returning 
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FRAftKLiir,  each  time,  after  having  accomplished  his  business,  to  his  rest- 
1829.  *     dence  in  New-York.    As  was  observed  by  lord  Thurlow  in  the 
Augtin     case  of  Bruce  vs.  Bruce,  reported  in  a  note  in  2  Bo*,  and  Pull. 
Palmer      ^^1  *  Per8on  travelling,  or  on  a  visit,  or  at  a  place  for  some  time 
on  account  of  his  health  or  business,  does  not  acquire  a  domiciL 
It  is  very  clear,  therefore,  that  as  Palmer  was  merely  transiently 
within  this  state,  having  no  dwelling  or  home  here,  he  was  in  no 
sense  an  inhabitant  of  this  state,  and,  consequently,  cannot  be 
considered  an  absconding  debtor  within  the  meaning  of  the  act. 
Judgement  reversed,  and  cause  remanded 
to  the  county  court  for  a  new  trial. 
Allen,  and  Royce  fefltmf,  for  plaintiff. 
Aldis  $*  Davie,  for  the  defendant,  Palmer. 


GiuitD»tstB  Eliis  Howard  vs.  Lydia  Conro,  adm'stratrix  of  Abner  Conro* 

Jamiaryf 

.  1&&  When  a  rule  of  reference  made  under  the  statute  authorizes  all  or  a  major  part  of 
the  referees  to  make  a  report,  all  must  be  present  and  hear  the  parties  on  the  matters 
submitted. 

But  if  the  parties  mutually  agree  to  dispense  with  the  attendance  of  one  of  the  refer- 
ees, and,  in  pursuance  of  such  agreement,  appearand  submit  to  a  hearing  before 
the  others,  the  report  will  not  be  set  aside  on  the  ground  that  all  were  not  present  at 
the  hearing. 

This  was  ar^  action  of  assumpsit  on  a  promisory  note,  com- 
menced before  a  justice  of  the  peace,  and  was  brought  into  the 
county  court  by  appeal*  The  court,  by  agreement  of  parties,  re* 
ferred  the  cause  and  all  matters  in  dispute  to  three  referees,  the 
report  of  whom,  or  a  major  part  of  them,was  to  be  final  between  the 
parties.  The  referees  afterwards  met,  and  examined  and  ad* 
justed  a  part  of  the  concerns  of  the  parties,  when  the  defendant 
moved  for  a  continuance  of  the  reference  to  a  future  time*  But 
as  one  of  the  referees  could  not  attend  at  the  time  to  which  it  was 
proposed  to  continue  the  cause,  the  parties  consented  and  agreed 
to  dispense  with  the  attendance  of  said  referee,  and  proceed  to  tri- 
al before  the  other  two.  It  appeared  that  Howard,  the  plaintiff, 
consented  to  the  arrangement  inconsequence  of  the  advice  of  his 
counsel,  who  supposed  that  the  two  referees  were  legally  empow- 
ered to  hear  and  try  the  cause,  and  could  compel  the  plaintiff  to 
•  go  to  trial  without  the  attendance  of  the  other.  Under  these  cir- 
cumstances the  reference  was  continued  to  a  subsequent  day, 
when  the  parties  proceeded  to  trial  before  the  two  referees  only, 
end  no  objection  was  made  on  account  of  the  absence  of  the  other* 
The  (wo  referees  who  tried  the  cause  having  made  a  report  to  the 
court,  the  plaimiffobjected  to  its  accceptance  on  the  ground  that  all 
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the  referees  ought  to  have  been  present  at  the  trial,  alleging  that  at  G^JJJ*J,» 
the  time  he  agreed  to  dispense  with  the  attendance  of  one  of  them,      HB& 
he  supposed  he  was  obliged  to  submit  no  a  trial  before  two  only.    Howard 
The  court,  however,  accepted  the  report.    The  plaintiff  filed  his  Conro^adin  x. 
exceptions  to  the  decision,  and  the  case  was  reserved  for  the  opin-     c£tQm 
ion  of  the  Supreme  Court. 

After  argument,  the  opinion  of  the  Court  was  delivered  by 
Prentiss,  J. — The  statute  authorizes  either  the  county  or  Su- 
preme Court,  by  the  consent  of  parties,  to  refer  any  cause  pend- 
ing in  it,  to  the  determination  of  such  number  of  men,  as  shall  be 
agreed  upon  by  the  parties ;  the  report  of  whom,  or  a   major  part 
of  them,  as  the  parties  shall  agree,  to  be  final  and  conclusive. 
When  the  submission  is  to  three  or  more' referees,  and  the  rule  is 
silent  as  to  the  number  that  must  agree,  or  does  not  expressly  au- 
thorize the  majority  to  make  a  rfiport,  it  is  necessary  that  all  should 
concur  in  the  report.    This  rests  upon  the  general  principle,  that 
where  an   undivided  authority    is  confided  to  several  persons 
for  a  private  purpose,  all  must  join  in  the  act  to  be  performed 
under  it ;  though  it  is  otherwise,  where  the  power  delegated  is 
not  of  mere  private  confidence,  but  of  a  general  or  public  nature. 
When  the  rule  of  reference  authorizes  all  or  a  major  part  of  the 
referees  to  make  a  report,  as  it  does  in  the  case  before  us,  there 
is  of  course  no  necessity  for  all  to  agree,  but  a  report  by  a  majori- 
ty, according  to  the  terms  of  the  rule,  will  be  prima  facie  vaHct. 
In  the  case  oi  Dolling  vs.  Matched,  WUles,  215,  it  was  deter- 
mined, that  when  a  cause  is  referred,  under  a  rule  of  court,  to 
three  persons,  and  they  or  any  two  of  them  are  empowered  to 
make  an  award,  an  award  made  by  two  of  them  is  good,  if  the 
third  had  notice  of  the  meeting  of  the  arbitrators,  and  either  by 
obstinacy,  or  at  the  desire  of  the  defendant,  or  being  hindred  by 
business,  absented  himself  from  such  meeting ;  otherwise,  the 
court  observed,  it  would  be  in  the  power  of  one  of  the  parties  to 
trick  the  other,  and  entirely  defeat  him  of  the  benefit  of  the  refer- 
ence, by  naming  an  arbitrator,  who,  he  was  sure,  woul^not,  or 
could  not,  attend.    A  submission,  under  a  rule  of  court,  is  irrevo- 
cable ;  so  much  so,  that  the  plaintiff,  unless  the  rule  is  discharg- 
ed, or  has  expired  by  its  own  limitation  without  being  executed, 
cannot  discontinue  the  action,  or  become  nonsuit,  without  the 
consent  of  the  defendant. — (Milne  vs.  Gratrix,  7  East.  608. — 
Haskell  vs.  Whitney,  12  Mass.  47 .)     An  objection  to  a  report, 
on  the  ground  of  its  being  made  on  a  bearing  before  two  of  the 
referees  only,  would  seem  to  come  with  an  ill  grace  from  a  party, 
who  had  himself  desired  and  caused  the  absence  of  the  third,  for 
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grahc-Iux,  the  purpose  of  defeating  the  reference $  tod  if  the  objection,  tin* 
Jaim?'    '*r  such  circumstances,  is  available)  it  will  enable  a  party,  though 
Howard    not  formally  and  directly,  yet  in  efiect,  to  revoke  the  submission. 
™-  It  has*  however,  been  uniformly  considered  in  this  state,  in 

nr  '</  case  of  a  reference  under  the  statute,  that  though  the  greater  part 
Conro.  0f  the  refere€S  are  authorized  to  make  a  report,  yet  as  the  sub- 
mission is  to  all  of  them,  all  must  be  present  and  hear  the  parties 
on  the  matters  submitted  ;  and  this  appears  to  be  the  principle 
which  is  established  in  Massachusetts  and  Nett-York.— (Short 
vs.  Pratt,  6  Mass.  496. — Mc'Inroy  vs.  Benedict,  1 1  John.  Rep. 
402  J  In  the  former  case,  it  was  held,  that  it  must  appear,  af- 
firmatively and  expressly,  from  the  report  itself,  that  all  the  refer* 
ees  met  and  heard  the  parties,  otherwise  it  will  be  error.  But 
in  Yates  vs.  Russell,  17  John.  Rep.  461,  it  was  determined,  that 
where  the  report  is  signed  by  tw(j  of  the  referees  only,  without 
stating  that  the  third  was  present  at  the  hearing,  it  will  not  be  a 
ground  of  error;  but  if  the  party  would  avail  himself  of  the  ob- 
jection that  all  the  referees  did  not  assemble,  he  must  raise  it,  on 
the  coming  in  of  the  report,  in  the  court  to  which  it  is  returned. — 
This  appears  to  us  to  be  the  more  reasonable  doctrine  ;  for  though 
a  report  is  made  by  two  of  the  referees,  in  the  absence  of  the 
third,  it  will  not  follow  that  the  report,  for  that  cause,  must,  at  all 
events,  be  set  aside,  but  it  may,  notwithstanding,  under  some  cir- 
cumstances, be  binding  upon  the  parties.  Although  the  law  in 
general  requires,  and  the  parties  have  a  right  to  claim,  the  pres- 
ence of  all  the  referees  in  the  hearing  of  the  matters  submitted, 
yet  the  parties,  by  an  express  agreement,  may  waive  their  right 
in  this  respect.  If  they  mutually  agree  to  dispense  with  the  at- 
tendance of  one  of  the  referees,  and  in  pursuance  of  such  agree' 
ment  appear  and  submit  to  a  bearing  before  the  other  two,  as  was 
done  in  the  present  case,  it  is  not  competent  for  either  party,  in 
our  opinion,  to  urge  the  absence  of  the  third  referee  as  an  objec- 
tion to  the  report.  In  Yates  vs.  Russell,  numerous  cases  are 
cited  by  chancellor  Kent,  in  which  the  consent  of  parties  has  been 
held  tc#'  alter  the  form  and  course  of  the  law ;"  and  in  that  case 
it  was  determined,  that  if  the  parties  in  a  suit,  not  referable  under 
the  statute,  consent  and  agree  that  a  rule  of  reference  be  entered, 
and  that  judgment  may  be  rendered  on  the  report  of  the  referees,aH 
error  is  cured  or  taken  away  by  the  consent,  and  a  judgment  on 
the  report  of  the  referees,  pursuant  to  such  agreement^  is  as  valid 
as  if  entered  on  a  verdict.  In  the  case  of  Campbell  vs.  Wilson, 
2  Aik.  Rep.  118,  we  referred  to  the  cases  of  Wright  vs.  JVittt, 
1  T.  Rep.  388,  and  Coates  vs.  West,  2  T.  Rep.  163,  in  which  it 
is  held,  that  a  writ  of  error  will  not  be  sustained,  where  it  is 
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brought  by  a  party  against  his  agreement,  or  that  of  bis  attorney  G^£**L*> 
made  in  the  course  of  the  action ;  and  we  there  adopted  the  prin-      U20. ' 
ciple,  that  a  party  is,  in  genera),  bound  by  a  proceeding  to  which    Howard 
he  has  agreed  and  submitted,  and  is  estopped  to  question  its  rem  conr^ika'x. 
gularity.  c^o 

Judgment  affirmed* 

R.  Adam,  for  plaintiff* 

A.  G.  fVhittemore,  for  defendant. 


Billings  Caepenteb  vs.  Hiram  N.  Oookin.  Windsor 

February^ 


Where  a  proceeding  depends  on  the  discretion  of  the  court  below,  guided  by  the 
particular  circumstances  of  the  case,  and  not  on  any  certain  and  known  rule  of 
law,  it  is  not  subject  to  revision  in  the  Supreme  Court  on  exceptions* 

But  if  a  new  trial,  or  an  amendment,  be  granted  in  a  case,  when  the  court,  by  law, 
have  no  power  to  grant  it,  the  party  is  entitled  to  relief,  and  the  error  may  be  cor- 
rected on  aremoval  of  the  cause  to  the  Supreme  Court 

An  amendment  of  a  declaration  will  not  be  granted,  which  changes  the  form  of  action, 
or  introduces  a  new  count  for  a  new  cause  of  action,  not  contained  in  the  original 
declaration. 

This  action  was  brought  originally  before  a  justice  of  the  peace, 
and  appealed  to  the  county  court.  The  Writ  before  the  justice 
contained  a  declaration,  alleging  that  in  consideration  that  th* 
plaintifi  would  let  to  the  defendant  a  horse  to  ride  ten  miles,  the 
defendant  promised  not  to  ride  him  over  ten  miles,  to  ride  him 
moderately,  and  to  pay  one  dollar  for  the  use  of  him ;  and  avering, 
as  a  hreach,  that  the  defendant  rode  the  horse  over  ten  miles, 
rode  him  immoderately  and  injured  him,  and  had  not  paid  the 
one  dollar*  The  defendant  pleaded  infancy,  and  several  other 
pleas  not  necessary  to  mention.  Judgement  was  rendered  by  the 
justice,  and  an  appeal  taken.  In  the  county  court,  the  plaintiff 
did  not  file  a  new  declaration,  under  the  rule  of  that  court,  which 
allows  a  new  declaration  to  be*  filed  within  a  certain  time,  and  on 
neglect  therefor  confines  the  party  to  the  declaration  before  the 
justice.  The  plaintiff  relied  upon  the  declaration  set  up  before 
the  justice,  and  the  defendant  pleaded  infancy  and  non  assumpsit 
to  it.  The  plaintiff  after  this  moved  to  amend  his  declaration 
by  adding  a  count  in  trover  for  the  conversion  of  the  horse  ;  and 
the  court  permitted  him  to  doit.  He  subsequently  moved  further 
to  amend  by  str'tcking  out  the  old  declaration  ;  and  the  court 
decided  he  might  do  this  aho.  The  defendant  then,  waiving  all 
former  pleas,  pleaded  not  guilty y  and  also  that  at  the  time  of  the 
allegedfonversion,  he  teas  an  irtfanty  under  twenty  one  years  of 
age.    The  plaintiff  joined  issue  on  the  plea  of  not  guilty,  and  de- 
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Windsob,    murred  to  the  plea  of  infancy.    A  trial  was  had,  and  a  judgement 
1829.  '    rendered  against  the  defendant.    The  defendant  excepted  to  the 


Carpenter 

vs. 

Goukin. 


decisions  of  the  court,  and  removed  the  cause  to  the  Supreme 
Court. 

For  the  defendant  it  was  contended, 

1.  That  the  original  action  being  assumpsit,  trover  could  not 
be  joined  with  it.— 2  Chit.  PL  107-148.— 1  Atk.  Rep.  80. 

2.  That  the  effect  of  both  amendments  is  to  substitute  trover 
for  assumpsit  which  the  court  was  not  authorized  to  do. — 1  Sw. 
Dig.  639.— 11  Mass.  242. 

3.  That  the  facts  in  the  case  did  not  show  a  conversion,  J>ut 
only  a  breach  of  promise,  especially  if  infancy  cannot  be  pleaded. 

4.  That  infancy  was  a  valid  defence  on  the  facts  stated,  and  is 
not  affected  by  the  form  of  the  action. — Jennings  vs.  Randett,  8 
Term  Rep.  355. 

Argument  for  the  plaintiff. — Amendments  are  allowable  both 
by  statute  and  common  law.  Our  statute  is  very  broad,  and  au- 
thorizes the  Court  to  permit  the  parties  to  amend  any  defect  or 
want  of  form  at  their  discretion.  As  to  its  being  after  plea  pleaded, 
it  is  answered  that  the  statute  expressly  says,  the  Court  may,  at 
any  time,  order  an  amendment,  &c.  And  at  common  law,  we 
know  it  is  done  after  judgment,  and  even  after  a  writ  of  error  is 
allowed  and  the  record  removed,  either  by  the  court  below,  or  in 
the  court  of  errors.  It  will  not  be  denied  that  the  old  and  new 
declarations  are  for  the  same  causa  of  action ;  and,  indeed,  this 
will  appear  from  a  comparison  of  the  two  counts.  It  is  contend- 
ed, that  the  amendments  were  properly  allowed :  the  two  causes 
of  action  might  be  properly  joined  in  the  same  declaration.  It  is 
common  to  join  a  count  in  trover  with  a  count  in  case  for  a  tort ; 
and  if  so,  are  both  within  the  pale  of  this  form  of  action. 

In  all  cases  where  counts  may  be  joined,  one  may  be  added 
to  the  other  by  way  of  amendment.  The  count  first  filed  in  this 
case  was  properly  an  action  on  the  case  for  a  tort.  It,  indeed, 
states  the  contract  as  it  must  do  in  order  to  show  wherein  the  tort 
consisted.  It  states  a  letting  of  the  horse  from  Weathersjield  to 
Cavendish,  and  alleges  that  in  going  that  distance,  defendant  was 
to  use  the  horse  tenderly  and  drive  him  reasonably.  It  then  alle- 
ges that  the  defendant  drove  the  horse  unreasonably,  and  that  he 
drove  him  from  Cavendish  to  Mountholly,  further  than  he  had  a 
right  to  do  by  the  terms  of  hiring.  Now,  was  it  a  tortious  act  to 
drive  the  horse  unreasonably,  and  to  drive  him  ten  miles  further 
than  he  had  a  right  to  do  ?  It  was  truly  a  breach  of  the  contact,  both 
express  and  implied  ;  but  was  it  on  that  acconnt  the  less  tortious  ? 
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tt  mis,  therefore*  clearly  an  action  On  the  cast  for  a  tort      The  ^Jffi™* 
question  is  not  whether  this  was  the  proper  mode  of  redress  for      iaaa.  ' 
the  injury,  but  whether  the  facts  stated  do  not  develop*  such  a  carpenter 
tortious  line  of  conduct,  and  such  a  cause  of  action  in  case,  as  that     Gookiit 
trover  may  properly  be  joined  with  it  in  the  same  declaration. 
Counts  for  deceit  and  trover  are  often  joined  in  the  same  declaration. 
In  Jennings  vs.  Randall,  8  T*.  R.  335,  the  two  first  counts  freife 
in  case,  stating  the  contract  of  luring,  and  alleged  that  the  defend- 
ant used  the  horse  severely  $  and  strained  and  lamed  him :  to 
these  was  joined  a  count  in  trover.      Infancy  was  pleaded  to  the 
two  first  counts,  and  the  court  judged  this  to  be  a  mere  breach  of 
contract,  and,  therefore,  allowed  the  plea.      Plaintiff  had  proba- 
bly no  evidence  to  support  the  count  id  trover,  but  what  would 
merely  support  the  two  first  counts,  and  no  proceedings  appear  to 
have  been  had  on  this  count.    But  the  present  is  distinguishable 
from  that  case.    In  this  the  defendant  drove  the  horse  ten  miles 
where  he  had  no  authority  to  use  him  j  and  this  is  the  same  as  if  he  had 
taken  him  out  of  plaintiffs  stable  and  used  him  in  the  same  manner. 

An  appeal  to  this  court  is  in  nature  of  a  writ  of  error.  But  al- 
lowing or  refusing  an  amendment  is  no  ground  of  error,  and  was 
so  decided  in  case  of  the  Marine .  Ins.  Co.  vs.  Hodgson  ;  and 
it  is,  in  the  case  referred  to,  placed  on  the  ground  of  refusing  or 
granting  a  new  trial  or  continuance. — 6  Cranch,  218,  MandeviUe 
vs.  Willson. — 5  Cranch,  15. — It  is  not  a  question  of  law,  but  an 
appeal  to  the  discretion  of  the  Court.— -Dillon  vs.  Mayor  of 
Gramford,  7  T.  R.  799* — No  one  will  doubt  that,  in  the  present 
ease,  the  furtherance  of  justice  was  promoted  by  the  amendment. 
Defendant  hired  the  horse  to  go  ten  miles,  but  went  with  him 
twenty  with  great  speed  on  a  very  hot  day,  whereby  he  was  nearly 
ruined.  If  case  for  the  tort  would  not  lie,  as  it  is  said  it  would  not, 
justice  required  that  trover  should  be  substituted,  for  this  is  the  ap- 
propriate remedy*-— 5  Matf.  104/ 

Defendant  contends  that  he  is  protected  by  the  plea  of  infancy. 
It  will,perhaps,be  sufficient  to  say  that  this  question  was  fully  consid- 
ered and  decided  b  the  case  of  Vasse  vs.  Smith,  6  Cranch,  226, 
in  the  Supreme  Court  of  the  United  States.  It  is  there  ruled  that 
infancy  is  no  plea  in  the  action  of  trover. 

Prentiss,  J.  delivered  the  opinion  of  the  court. — As  a  des- 
cription of  the  matter  of  demand  or  cause  of  action,  so  far  as  to 
specify  the  general  nature  of  the  action,  is  all  that  is  usual  or  ne- 
cessary in  a  suit  before  a  justice  of  the  peace,  the  plaintiff  is  at 
liberty,  when  the  cause  comes  by  appeal  to  the  county  court,  to 
file  a  declaration  in  proper  form,  upon  the  particular  cause  of  ac- 
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tion  describe  or  specified  in  die  writ*  If,  however,  he  iails  ft? 
file  a  new  declaration  within  die  time  prescribed  by  fbe  rule  of 
'  the  court,  he  is  confined  to  the  declaration  which  ooraes  up  from 
the  justice.  In  the  present  ease,  the  writ  sued  out  before  die 
justice  contained  a  fall  and  formal  declaration,  and  that  being  suf- 
f^gient  both  in  substance  and  form,  the  plaintiff  did  not  avail  him- 
self of  his  right,  under  the  rule  of  the  court,  to  file  a  new  deck- 
ration.  After,  however,  die  defendant  had  pleaded  non  atnmp- 
sit  to  the  declaration,  and  also  infancy  in  bar,  the  plaintiff  moved 
to  amend  by  adding  a  count  in  trover,  and  the  court  allowed  the 
amendment.  He  then  moved  further  to  amend,  by  striking  oat 
the  original  declaration,  and  this  was  also  allowed.  The  action 
proceeded  to  trial  and  judgement  on  the  declaration  as  thus  a- 
mended  ;  and  the  question  is,  whether  the  amendments  were 
properly  allowed,  and  if  not,  whether  the  allowanoe  of  diem  is 
an  error  which  can  be  corrected  in  this  conn. 

Where  a  proceeding  depends  on  the  discretion  of  the  comity 
court,  guided  by  the  particular  circumstances  of  the  «case,  end  not 
on  any  certain  and  known  rale  of  law,  we  have  no  oontraul  over 
it.  The  gra/iting  or  refusing  of  a  continuance,  of  a  new-trial,  or 
of  an  amendment,  when  within  the  discretion  of  the  court,  though 
their  discretion  may  be  improperly  exercised,  is  not  subject  to  re- 
vision in  this  court  on  exceptions.  But  if  a  new  trial,  or  an  a- 
mendment,  is  granted  in  a  case,  when  the  court,  by  law,  have 
no  power  to  grant  it,  the  party  is  entitled  to  relief,  and  die  error 
may  be  corrected  on  a  removal  of  the  cause  here*  It  has  been 
frequently  decided  in  this  state,  and  may  be  regarded  as  a  settled 
rule  of  law,  that  an  amendment  cannot  be  granted,  which  changes 
die  form  of  action,  or  introduces  a  new  count  (far  a  new  canse  of 
action,  not  contained  in  the  original  declaration.  The  same  rule 
is  laid  down  in  Haynes  vs.  Morgan,  (3  Mass.  208  J  and  in  Phil- 
lips vs.  Bridge,  (\  1  Mass.  242.)  That  the  original  declaration, 
in  this  case,  was  assumpsit,  founded  on  contract,  and  that  trover 
could  not  be  joined  with  it,  cannot  admit  of  a  question.  After  the 
plaintiff  bad  been  allowed  to  amend  by  adding  the  count  in  trover, 
bis  counselling  conscious  that  the  two  counts  could  not  be  joined, 
moved  and  was  allowed  further  to  amend,  by  striking  out  die 
original  declaration  ;  and  in  this  way  the  form  of  action  was  ef- 
fectually changed,  by  substituting  trover  for  assumpsit.  This 
proceeding,  by  which  the  action  was  altered  from  an  action  on 
contract  to  an  action  on  tort,  was  clearly  against  law ;  and  though 
great  liberality  ought  to  be  exercised  in  granting  amendments  for 
the  furtherance  of  justice,  yet  to  sanction  the  proceeding  in  this 
case,  would  be  allowing  a  latitude  of  amendment,  as  inconsistent 


OF  THE  STATE  OF  VERMONT.  499 

with  order  and  regularity  m  practice,  is  n  isr  altogether  tmproce*  ^BS0K' 
dented.    As  the  amendment*  were  irregularly  allowed,  and  the      1829. 


judgement  of  the  county  court  must  for  that  cause  be  reversed,  it  carpenter 
is  unnecessary  to  consider,  whether  infancy,  after  the  action  was  q^^ 
changed  from  assumpsit  into  trover,  was  available  as  a  defence. 

Judgement  reversed. 

Cushmart  and  Marsh,  for  plaintiff*  % 

Everett  and  Royce,  for  defendant. 


Hum  Henry  v$.  Ptolemy  Edson,  et  at.  Windham, 

February, 
That  listen  are  liable  to  an  action  on  the  case  for  setting  the  property  of  the  plaintiff        1830* 
in  the  list  against  him  in  the  town  where  he  does  not  live,  and  where  the  property  is 
not  liable  to  be  put  in  list ;  the  plaintiff  having  been  compelled  to  pay  taxes  id  con* 
sequence  of  such  enlistment. 

That  cose  is  the  proper  action,  and  not  tretpatt, 

This  was  an  action  on  the  case,  against  the  defendants,  com* 
plaining  of  their  proceedings  as  listers  of  the  town  of  Chester,  in 
1823.  The  first  count  of  the  declaration  set  forth,  that  the-plain- 
tiff  was  not  an  inhabitant  ef  said  Chester,  and  had  no  property 
there  liable  to  be  taxed,  other  than  what  be  had  given  into  the 
list ;  that  the  defendants,  well  knowing  the  premises,  under  color 
of  law,set  other  property  to  him  in  the  list,stating  what,bc;  and,  that 
sundry  tixes  had  been  assessed  upon  the  Kst,  by  the  defendants  re-  , 
taraed"toJthetownclerk,rate-bi]lsmadeouX,and  warrants,which  had 
been  delivered  to  the  collectors,  who,  by  virtue  thereof,  had  im- 
prisoned the  plaintiff  a  long  time,  to  wit,  five  hours,  until  he  paid 

said  taxes,  amounting  in  the  whole  to  the  sum  of dollars. 

The  several  taxes  were  particularly  stated. 

The  second  count  staied,that  the  defendants,not  regarding  their 
duty,  but  contriving  to  cause  money  to  be  extorted  from  the 
plaintiff,  under  color  of  law,  and  to  cause  him  to  be  unreason- 
ably vexed,  harrassed,  arrested  and  imprisoned,,  did  illegally,  ar- 
bitrarily, and  without  any  probable  cause,  cause  plaintiff  to  be  set 
in  the  list  at  $2078  when  he  was  not  liable  to  be  taxed  for  the 
same  property  in  Chester  ;  all  which  the  defendants  well  knew. 
It  then  stated  the  taxes,  &c.,  as  in  the  first  count. 

There  was  a  third  count  upon  which  no  testimony  was  given. 

At  the  trial  in  the  county  court  on  the  general  issue,  the  plain- 
tiff proved  he  was  arrested  and  detained  by  Alexander  Leland, 
collector  of  taxes  m  the  town  of  Chester,  on  the  warrants  and  rate- 
feills,  until  he  paid  the  taxes  and  costs  mentioned  in  the  two  first 
counts  in  his  declaration*}  but  gave  no  evidence  on  the  third  count. 
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Wiroouv,  The  plaintiff  also  adduced  evidence  tending  to  prove  the  other 
1830.  '  fact»mentioned  in  the  two  first  counts ;  and  the  defendants  gave 
Henry     evidence  tending  to  disprove  the  same. 

E4«oq  et  aL  <^10  counsel  for  the  defendants  insisted  they  were  not  liable  to 
any  action  for  an  error  in  making  up  the  grand  list,  unless  express 
malice  was  proved  ;  and  they  requested  the  court  to  charge  the 
jury  accordingly.  The  counsel  also  insisted,  that  if  any  action 
would  lie,  trespass  was  the  proper  remedy.  The  court  refused 
to  charge  as  requested,but  did  charge  the  jury,that  the  action  on  the 
case  was  the  proper  remedy,  and  that  the  defendants  were  liable 
in  this  form  of  action  for  manifest  errors  in  making  up  the  grand 
list ;  that  it  was  not  necessary  for  the  plaintiff  to  prove  express 
malice  to  entitle  him  to  recover,  but  that  the  defendants  would  not 
be  liable  if  they  had  good  reason  to  believe,at  the  time  they  made  the 
list,  that  the  plaintiff  did  not  intend  permanently  to  change  his  res- 
idence, and  acted  with  reasonable  discretion  and  impartiality. 

The  jury  were  not  instructed  that  it  was  necessary  for  the 
plaintiff  to  prove  want  of  probable  cause,  nor  was  the  court  so  re- 
quested to  instruct  them.  A  verdict  was  returned  for  the  plain- 
tiff. The  defendants  excepted,  &c,  and  also  filed  a  motion  in  ar- 
rest of  judgement,  which  was  overruled  by  the  court ;  and  on 
motion  of  the  defendants  the  whole  cause  was  ordered  to  the  Su- 
preme Court  for  their  revision. 

The  defendants3  counsel  contended,  1.  That  the  ofiicft  of  list* 
ers  is  judicial,  and  that  no  action  will  lie  against  them  for  any  er- 
ror in  judgment  in  making  up  the  list.  They  are  obliged  to  de- 
cide upon  questions  of  fact  and  law.  The  residence,  the  age,  the 
exemptions,  the  equipments,  fee.  are  to  be  ascertained  and  ad- 
judged of  by  the  listers.  There  may  be  strong  cases,  and  there 
may  be  those  that  are  doubtful.  The  person  enlisted  may  have 
resided  long  in  town, or  he  may  have  recently  removed  from  town, 
or  pretended  to  .remove,  as  in  this  case  or,  he  may  never  have 
resided  there,  and  yet  have  property  there. 
It  is  no  objection,that  the  parties  are  not  heard  or,witnesses  sworn. 
It  is  a  proceeding  under  a  law  that  does  not  require  it,  and  their 
proceedings  must  be  ex  parte.  Again,  if  the  listers  are  liable  for 
listing  a  person  who  ought  not  to  be  enlisted,  they  are  liable  also 
(  for  omissions  to  every  person  in  town  whose  taxes  are  increased 

by  such  omissions.  In  this  case,  the  listers  were  under  the  ne- 
cessity of  determining  both  the  question  of  residence  and  the 
question  of  property.  No  authorities  are  necessary  to  show  that 
judicial  officers  are  not  liable  for  any  of  their  judicial  acts,  and 
wne  can  be  expected  out  of  this  state,  applying  the  principle  in 
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terms  to  listers.    But  the  following  are  analogous. — Beach  and  VJ?JDHAM' 
Saunders  vs.  Fire-men,  9  John.  Rep.  229 — and  Freeman  vs.       1830. 
Craneh,  10  John.  Rep.  270.— A".  T.  Stat.  vol.  I, p.  588, High'      neiiry 
way  «£cf. — See  also,  Harmon  vs.  Tappan  etal.,  1  JEarf.  555,  $•  Edson'eiai 
note  onp.  bb6.— Jenkins  et  al.vs.  Waldron,  11  John.  Rep.  114. 
— Wheeler  vs.  Patterson,  1  A*.  H.  Bep.  88. 

The  party  is  not  without  his  remedy,  sometimes  by  appeal, 
and  sometimes  by  certiorari.  The  consequences  to  the  defend- 
ants are  worthy  of  consideration.  The  plaintiff  complains,  that, 
in  consequence  of  defendants'  conduct,  he  has  been  compelled  to 
pay  money  to  the  town  ;  and  now  asks  to  recover  it  of  the  de- 
fendants. But  the  defendants  would  have  no  remedy.  If  any 
action  can  be  maintained, it  should  be  for  money  bad  and  received 
against  the  town. 

2.  That  malice  express  and  the  want  of  probable  cause  must 
be  charged  and  proved,  or  the  plaintiff  cannot  recover.  This  is 
not  alleged  in  the  first  count ;  and  the  charge  of  the  court  made 
it  unnecessary  to  be  proved  in  the  second  count.  The  listers  are 
public  officers  under  oath  and  bound  to  act,  and  cannot  be  liable 
to  an  action  when  they  act  without  malice. 

3.  That  the  action  should  have  been  trespass  and  not  case. 
The  injury  complained  of  was  immediate  and  direct :  that  plain- 
tiff was  arrested,  imprisoned,  and  compelled  to  pay  money.  No 
injury  resulted  from  the  mere  act  of  making  the  list.  It  resulted 
from  the  arrest  and  imprisonment: — 6  Term.  Rep.  648,  Day  vs. 
Edwards. — 11  Mass.  Rep.  220,  Agry  vs.  Young  et  al— Fred- 
eric Ware  vs.  The  Assessors  in  Pomfret,  Windsor  Co.— Alex- 
ander vs.  Wilmarth,  in  Windham  Co. 

The  Plaintiff's  counsel  in  repfy.— The  first  count  admits  that 
the  plaintiff  washable  to  be  listed  for  certain  property  owned  by 
him  in  Chester;  hut  alleges,  and  the  jury  must  have  found,  that 
the  defendants  set  in  his^list  property,  which  he  was  not  liable  to 
have  enlisted  in  that  town.  They  assessed  him  for  money  due 
On  interest ; .  and  that  must^be  in'the  town  where  be  lives.  He 
has  a  right  to  a  hearing  upon  that  subject 

The  objections  presented  by  the  case  are,  1,  That  defendants 
are  not  liable  for  any  error  in  making  up  the  grand  list.  2.  That, 
if  liable,  the  action  should  be  trespass  and  not  case.  3.  That,  if 
case  is  the  remedy,  they  are  not  liable  unless  express  malice  is 
proved. 

As  to  the  first  point,it  is  believed  to  need  no  argument,that  in  free 
governments  there  are  noinferior  officers  judicial  or  ministerial,but 
srhat  are  liable  for  some  errors ;  and*  if  listers  can  insert  person? 
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fVb^w    aml  property  without  limit,  there  would  be  an  enormous  injury 
183u-      without  a  remedy.    When,  therefore,  an  injury  it  done,  there 
Henry     must  be  a  remedy  against  somebody. — 10  Co.  T8.-~*L1  Mots. 
E<w  etaL  350.— 1 3  Id.  282.-6  JUL  558.    If,  therefore,  a  person  it  listed 
in  a  case  where  by  law  he  ought  not  to  be,  the  remedy  moat  be 
against  the  listers;  for,  the  wrong  was  caused  by  them,  and  they 
derive  a  profit  from  it,  (Stat.  391,  *.  12,)  and:  can,  in  cases  of 
the  present  kind,  be  brought  against  no  one  else.    It  cannot  be 
brought  against  selectmen  or  collector,  if  the  tact  illegally  grant- 
ed.   Not  against  selectmen,  because  they  are  bound  to  make 
the  rates  upon  the  lists  returned. — (Stat.  p.  400,  *~  2,  p.  414,  jt 
14.)    Nor  against  collector,  who  is  justified  by  bkwarrann>— 
(Stat.  406,  s.  10.)    So  that  the  party  would  be  remediless,  there 
being  no  appeal. 

As  to  the  second  point,  the  injury  is  consequential ;  which  is- the 
true  destinction.— 2  JV.  A.  447,  **  noUs.  The  making  of  the  list 
does  not?  necessarily  imply  a  collection.  No  tax  may  be  raised 
for  that  year.  The  listers  neither  raise,  assess,  nor  order  it  to  be 
collected.  They  are  concerned  in  no  act,  which  operates  direedy 
on  the  party.  They  merely  furnish  a  role  by  their  Kstand  valu- 
ation, which  being  erroneous  operate*  n  consequential  injury.  It 
is  no  objection  to  this,  that  in  England  and  Massachusetts  the 
action  has  been  trespass ;  for  there,  the  commissioners  and  as- 
sessors not  only  make  the  Est  or  valuation,  but  tber  also  make  the 
rate  or  tax  bill  and  warrant.  So  that  the  whole  injury  comes;  cfc- 
reetly  from  tbem.— 1  Wkitt'sr  Dig.  126-127.  But,  if  trespass  is 
maintainable  there  for  other  causes  than  the  illegality  of  the  tax, 
and  especially  for  erroneous  valuation,  it  is  good  authority  for 
bringing  case  here.  To  shew  that  such  is  the  case,  the  plaintiff 
refers  to  3  Mass.  419.— Id.  277,  &  5  Mass.  356,  S>  C— 3 Id. 
429.-8  Mass.  93.— 10  Mass.  119.— 1  H.  Black.  68.-2  T. 
R.  374.-4  T.  R.  %—Id.  4.-8  T.  JR.  468-— 13  Johns.  444. 
~Swifp8  Bv.  appendix,  059. 

As  to  the  third  point,  the  objection  is,  that  the  judge  would  not 
charge  that  express  malice  was  necessary  to  be  proved.  But,  even" 
in  cases  where  malice  is  necessary,  it  is  not  required  that  it  should 
be  express.~Drew  vs.  Coulton,  1  East.  564,  n.  In  that  case 
implied  malice  would  have  been  deemed  sufficient. 

But,  in  the  present  case,  it  was  not  necessary  to-  be  proved* 
The  declaration  charges  that  the  plaintifi  was  not  an  inhabitant  of 
Chester,  and  his  property  not  liable;  and  so  it  was  found  by  the1 
jury.  ,  The  listers  bad  no  jurisdiction  of  the  subject  matter.  Lis* 
ters  are  to  put  up  a  warning  for  inhabitants  of  towns  to  bring  a  fist 
of  property  possessed  by  them  on  a  given  day. — Stat.  390,*  9. 
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Property  in  possesion  oftenantsh  to  be  put  \o  the  list  of  tenant,  with  ^'™AM' 
the  name  ef  the  owner,and  the  property  holden.-Stat.p.  386^.4,p.       isso. 
393,  no.  4.    Lands  are  to  be  put  in  the  list  of  towns  where  they      uemy 
lie.— p.  396,  a.  4.     For  studs  and  jackasses  owned  out  of  town,  Edaon'et  a! 
there  is  a  special  provision. — p.  388,  s.  3.    All  other  property  to 
be  put  in  the  list  of  owner .-j*.  393,  no.  4.  From  these  clauses  it  re* 
sults,that  personal  property  in  possession  of  the  owner,and  not  of  the 
tenant^nust  be  pat  in  the  list  of  owner  in  the  town  where  he  inhabits ; 
so  that  listers  could  have  no  jurisdiction  of  property  of  an  inhabitant 
of  another  town  possessed  by  him.  If  it  were  otherwiseyand  property 
were  to  be  put  in  the  list  of  the  town  where  it  happened  to  be,  still 
it  would  not  help  the  -defendants :  for  the  ease  finds  that  the  prop* 
erty  was  not  liable  unless  in  consequence  of  babitancy.  It  was  also 
found  that  he  was  not  an  inhabitant.     So  that,  in  this  view,  the 
poll  and  property  (being  the  subject  matter)  was  not  within  the 
jurisdiction  of  the  listers. 

But  if  malice  was  necessary  to  be  proved,  it  was  so  proved,  as 
appears  by  the  verdict :  for  implied  malice  was  sufficient,  ut  supra. 
The  declaration  charges  that  it  was  done,  intending  to  injure, 
without  just  or  reasonable  cause,  and  under  color  of  law. — 1  East, 
564.  And  the  defendants  knew  he  was  not  liable.  So  too,'the 
judge  charged  the  jury,  that  if  defendants  had  even  reasou  to  be- 
lieve Jim  an  inhabitant  who  intended  to  return  ;  that,  if  they  ex- 
ercised reasonable  discretion;  that,  if  they  were  impartial,  the  de- 
fendants were  entitled  to  a  verdict.  If  the  court  think  it  necessa- 
ry to  examine  the  cases  of  malice,  the  plaintiff  refers  to  2  Mass. 
243,  compared  with  11  Mass.  353,  Sic.— 10  Id.  116,  119.— 5 
Id.  558. 

The  metkrn  b  arrest  presents  no  other  questions  than  those 
contained  an  the  exceptions. 

The  opinion  of  the  Court  was  pronounced  by 
Hutchinson,  J.  This  cause  has  been  argued  upon  the  ex- 
ceptions, taken  and  allowed  in  the  county  court ;  also  upon  a  me-  ' 
lion  in  arrest,  there  overruled.  Both  centre  in  one  general  question, 
whether  this  action  can  be  maintained  under  all  its  circumstances. 
And  the  charge  of  the  court  in  reference  to  the  kind  of  action, 
and  the  point  of  malice,  present  the  same  questions  as  the  motion 
in  arrest. 

We  are  led  to  consider  the  duty  and  liability  of  listers,  bo  for  as 
now  called  in  question.  It  is  their  duty  to  collect  the  lists  of  the 
ratable  inhabitants,  and  put  the  same  into  one  grand  list,  inclu- 
ding aU  the  polls  of  persons  residing  in  town,  liable  to  be  rated  ; 
and  all  the  property  for  which  rates  are  to  be  paid.    They  are  to 
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*Vta!?AM'  fna'ce  assessment9  of  mechsnicsand professional  men,  miliars,  ro*>- 
1830. '    chants,  &c.  and  add  such  assessment  to  the  list.     When  they 


H^  have  completed  the  grand  list,  they  are  to  return  it  to  the  town 
Edson  et  a]  c^r^> tn<^  t^ere  '*  remains  to  be  used  in  making  up  aH  rate  1>iHs 
for  the  year.  In  all  cades  of  discretionary  assessments,  an  appeal 
is  given  by  the  statute  to  the  selectmen  and  civil  authority.  With 
regard  to  the  list  upon  kerns  of  property  in  general,  it  must  stand 
as  the  listers  place  it,  and  be  a  guide  for  the  select-men  in  the 
year's  taxation..  They  are  not  obliged  to  proceed  till  they  are  m 
difficulty,  in  doubtful  cases ;  and  very  few  cases  arise  about  the 
ownership  of  property  to  embarrass  the  listers.  In  the  discretioir- 
ary  assessments  their  proceedings  are  in  a  measure  judicial ;  and 
the  remedy  for  any  error  in  their  judgement,  is  by  appeal  as  be- 
fore mentioned. 

If  they  enlist  a  man  who  is  not  liable  to  enlistment  in  that  town, 
or  put  into  the  list  property  clearly  not  taxable,  they  da  it  upon 
their  own  responsibility,  and  are  liable  for  the  injury  any  person 
may  sustain  by  it.  And,  in  stich  a  case,  there  need  be  no  alle- 
gation, nor  proof,  of  malice,  nor  want  of  probable  cause.  It  is  a 
wrongful  act,  and  they,  who  do  it,  must  bear  the  consequence. 
The  person  injured  must  not  be  left  without  remedy.  The  ca- 
ses, in  which  malice  and  the  want  of  probable  cause  must  be 
shown,  are  of  a  different  character.  They  are  cases  where  legal 
process  is  used,  which  repels  all  presumption  of  wrong,  and  is  it- 
self a  shield  to  those  who  use  it,  till  malice  and  the  want  of  prob- 
able cause  are  shown. 

With  regard  to  the  residence  of  the  plaintiff,  it  appears,  that  he 
had  lately  removed  from  Chester  to  Rockingham ;  and  the  lis- 
ters chose  to  treat  him  as  being  still  an  inhabitant  of  <Chester. — 
The  verdict  of  the  Jury  has  settled  that  question.  The  charge 
of  the  court  was  very  favorable  to  the  defendants  upon  this  point. 
The  charge  was,  that  the  defendants  would  not  be  liable,  if  they, 
at  the  time  they  made  the  list,  acted  with  reasonable  discretion 
s  and  impartiality,  and  had  good  reason  to  believe,  that  the  plaintiff 
did  not  intend  to  permanently  change  his  residence.  Had  the 
verdict  been  in  favor  of  the  defendants,  the  plaintiff  might,  with 
some  plausibility,  have  excepted  to  this  charge.  But  a  verdict 
for  the  plaintiff,  after  this  charge,  fully  establishes  the  plaintiff's 
residence  in  Rockingham.  This  settles  the  point,  that  he  was 
not  liable  to  be  enlisted  as  of  Chester.  He  was  obliged,  by  law, 
to  give  in  his  list  in  Rockingham ;  and,  if  he  neglected  it,  was 
liable  to  be  twofolded  there. 

If  the  defendants  have  done  that,  as  listers,  which   renders 
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them  liable  to  the  plaintiff,  are  tbey  liable  to  this  action  of  the  case,   ^£jJ2£w' 
or  should  the  action  be  trespass  ?  i83"- 


There  is  no  reason,  in  this  state,  for  any  distinction  between      nenr> 
the  two  actions  ;  yet  it  is  obyjyed^s  it  comes  to  us  in  the  books ;  Ed5<£'et  ^ 
and  we  must  treat  it  as  a  part  of  the  law.    Yet,  in  a  case  where 
the  distinction  is  but  a  doubtful  shade,  I  would  not  drive  the  party* 
round  to  another  action.  * 

The  legal  distinction  leads  to  this  inquiry,  merely :  was  the  in* 
jury  complained  of  direct  and  immediate,  or  only  consequential? 
If  the  former,  the  action  should  be  trespass  t  If  the  latter,  this  ac- 
tion is  correctly  brought. 

If  A  roll  a  rock  into  the  highway,  and  it  injures  B,  by  striking 
bim  or  his  property,  B  has  his  action  against  A  to  recover  his  dam- 
ages ;  but  it  must  be  an  action  of  trespass,  for  the  injury  is  direct ) 
and  it  makes  no  difference  whether  the  rock  hits  B,  at  the  first 
bound,  or  bounds  fifty  times  before  it  hits.  But,  if  A  roll  the 
rock  into  the  same,  place  when  B  is  not  there,  and  B  afterwards 
passes,  and  sustains  such  an  injury  from  this  rock)  that  any  action 
Will  lie  against  A,  it  must  be  an  action  on  the  case ;  because  the 
injury  is  not  direct,  but  consequential. 

The  defendants  have  cited  the  case  of  Frederic  Ware  vs* 
Smith  and  Conant,  once  decided  in  Windsor  county.  There 
Smith  and  Conant  were  not  the  listers  to  make  out  the  grand 
list,  but  the  committee  who  made  up  a  rate  bill  for  a  society  tax* 
to  pay  their  minister,  and  procured  a  warrant  for  its  collection,  and 
delivered  both  to  the  collector,  who  took  the  plaintiff's  property* 
The  plainiift  brought  his  action  gf  trespass  against  Smith  and  Co* 
nant,  and  he  recovered,  because  he  was  not  liable  to  the  tax,  not 
being  a  member  of  the  society  ;  and  Sntil h  andConanf,  by  putting 
his  name  into  the  rate  bill  and  attaching  the  warrant,  did  the  first 
wrongful  act)  and  made  it  the  duty  of  the  collector  to  do  what  his 
precept  commanded.  The  doings  of  Smith  and  Conant  acted 
directly  upon  Ware,  and  the  collector,  coming  in  to  aid  the  motion 
of  the  injurious  weapons  they  aimed  at  Ware,  did  not  change  the 
nature  of  their  liability.  They  might  well  be  said  to  have  com- 
mitted the  trespass  which  they  caused  the  collector  to  commit 
upon  Ware. 

The  defendants  cite  also  the  case  of  Alexander  vs.  WUmartkf 
in  this  county;  Wilmarth,  acting  as  a  justice  of  the  peace,  had 
issued  an  execution  against  Alexander,  by  which  he  had  beeii 
pursued  in  his  person,  or  property.  He  brought  his  action,  re- 
lying upon  showing  Wilmarth  not  to  be  in  office  at  the  time  he 
issued  the  execution.  It  was  decided  that  trespass  was  the  pro- 
per action.  Though  the  officer  Went  with  the  execution,  yet 
ooo 
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/vJv  "**'  WHinarik  Save  l'je  impetus  which  kept  it  moviog,  till  it  hit  Alts* 
1330.  '  ander,  as  he  complained.  The  plaintiffs  action  failed,  however, 
Henry      in  thai  case,  it  appearing  that  WUmarlh  was  in  office  at  the  time. 

EdftJn  h  ai  ^  *n  t'le  case  before  us>  l^e  seamen,  who  made  out  the  rat© 
bills,  and  procured  the  war  rams,  had  done  the  wrong  so  as  to  be 
•liable  at  all  to  the  plaintiff,  the  action  against  them  must  have  been 
trespass.  Their  wrong  proceedings  wfculd  have  acted,  through 
the  agency  of  the  collector,  directly  upon  the  plaintiff,  and  occa- 
sioned the  iujury  of  which  he  complains.  And  the  tendency  of 
this  wrong  to  the  injury  of  the  plaintiff  would  have  been  of  no  un- 
certain character.  It  would  have  made  the  duty  of  the  collector 
imperative  ;  and  that,  if  performed,  must  have  injured  the  plaint- 
iff. But,  as  it  was,  the  selectmen  had  a  plain  duty  to  perform. 
When  the  treasurer's  warrant  was  presented,  and  the  town  had 
voted  their  regular  taxes,  the  selectmen  would  have  been  culpa- 
ble, not  to  have  made  out  rate  bills  for  the  state  and  town  and 
school  taxes,  and  delivered  the  same  to  the  collector  for  collec- 
tion ;  and  they  must  have  made  them  on  such  a  grand  list  as  the 
listers  had  returned  to  the  Town  Clerk.  If  any  of  the  persons 
enlisted  had  moved  out  of  town,  the  selectmen  could  have  taken 
no  notice  of  that.  Every  man  must  be  listed  in  the  town  where 
he  lives  at  the  time  of  taking  the  list,  and  must  pay  the  taxes  as- 
sessed upon  that  list,  let  him  live  where  he  may.  The  listers, 
then,  have  done  all  the  wrong.  They  have  made  it  the  duty  of 
the  selectmen  to  do  just  as  they  have  done  ;  that  made  it  the  du- 
ly of  the  collector  to  do  as  he  has  done  :  "and  the  result  is,  that 
the  plaintiff  has  been  compelled  to  pay  a  large  sum  of  money,  and 
this  compulsion  all  originated  in  the  wrongful  proceedings  of  the 
defendants.  Stilt  the  question  remains,  was  the  injury  to  the 
plaintiff  immediate  and  direct,  or  merely  consequential  ? 

While  the  rock  lay  in  the  highway,  in  the  case  above  staled,  it 
was  at  rest  and  could  hurt  no  persons,  till  they  should  come  along, 
and  it  was  not  certain  they  ever  would  come.  But,  when  B  came 
and  was  injured,  case  was  the  proper  remedy  against  the  person 
who  placed  the  rock  there.  So,  when  the  defendants  had  made 
out  the  grand  list,  and  put  the  plaiutiO  into  the  same  wrongfully, 
and  lodged  ihe  same  with  the  town  clerk,  it  rested  there,  and 
would  injure  no  persons,  till  they  should  come  where  it  was,  and 
it  should  be  used  in  making  up  rate-bills.  It  was  not  certain  thai 
any  persons  would  thus  come  along  ;  that  any  rate-bills  would  be 
made  from  it.  And  when  taxes  were  laid,  and  it  became  the  du- 
ty of  the  selectmen  to  make  out  rate-bills,  the  indirect  conse- 
quence of  ihe  defendants'  listing  the  plaintiff  was,  that  it  occasion- 
ed the  selectmen  and  collector,  whh  perfect  innocence  on  their 
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p*rt,to  inflict  an  injury  upon  the  plaintiff.      Even  if  the  select-   ^JJJJ*' 
men  and  collector  were  bound  to  notice  who   lived  in  town  at       laao.' ' 
the  time  of  taking  the  list,  (which  we  would  not  even  intimate^  that      ncnrT 
would  make  no  difference  in  this  case,    for   the  plaintiff  owned   E(l8**eu!. 
property  in  Chester  liable  to  be  taxed,  and  gave  in  his  list  of  the 
same  :  and  it  is  for  the  insertion  of  other  property  not  liable  to  be 
taxed  that  the  plaintiff  now  complains. 

The  defendants'  counsel  have  urged  the  hardship  that  the  de- 
fendants should  be  liable  to  the  plaintiff,  when  the  money  collect- 
ed of  him  has  been  paid  to  the  town  ;  also,  that  the  action  should 
be  brought  against  the  town  ;  the  action  for  money  had  and  re- 
ceived. These  suggestions  may  be  noticed  in  conjunction.  1 . 
The  law  gives  a  remedy  to  the  party  injured,  whether  the  party 
injuring  has  gained  or  lost  by  the  transaction.  2.  If  the  town  are 
liable  at  all,  it  could  only  be  for  the  money  by  them  received  and 
retained,  unless  they  had  neglected  to  retain  the  part  due  to  tho 
state,  after  notice  of  the  plaintiff's  claim.  If  there  are  two-fold* 
as  there  may  be,  and  as  it  is  said  there  were  in  this  case,  the  list- 
ers have  a  share  which  never  goes  to  the  town.  For  this  the 
listers  only  could  be  liable  to  the  plaintiff  in  any  event  whatever. 
Besides,  we  know  of  no  law  to  prevent  the  plaintiff's  calling  di- 
rectly upon  those,  who  have  done  the  injury,  without  regard  to  the 
question,  whether  the  money  is  in  their  possession,  or  has  gone  to 
the  various  obiects  for  which  the  several  taxes  were  assessed. 

The  Court  consider  that  the  defendants  are  liable  upon  such 
facts  as  the  jury  must  have  found,  and  that  cas3  is  the  proper 
remedy  ;  and,  therefore,  the  judgement  of  the  county  court 
must  be  affirmed. 

Bradley  and  Kellogg,  for  the  plaintiff. 

Everett  and  /.  P.  Williams,  for  the  defendants. 


^^■^  jj-^.-^.^.- 


Asa  Knight,  appellee,  vs.  John  Priest  and  Martha,  his  wife,  «„ 

.r*r*«lUrW„  T\  I  SDH  AST, 

appellants.  /VAiwy, 

That  an  action  lies  upon  a  note  given  by  the  father  to  the  mother  of  a  bastard  child, 
on  a  settlement  of  a  prosecution  in  her  behalf. 

That  it  U  po  defence  to  such  note,  that  the  father  ha*  since  been  compelled,  by  a 
prosecution  of  the  oversee™,  to  give  bonds  to  the  town,  to  indemnify  against  the 
rupport  of  such  chili,  the  mother  having  always  supported  such  child  from  its 
birth. 

This  was  an  action  brought  upon  one  of  four  promissory  notes, 
of  twenty-five  dollars  each,  executed  by  Arad  Radway,  as  prin- 
cipal, and  said  Martha,  while  sole,as  surety.  The  cause  was  tri- 
ed in  the  county  court,  on  the  following  statement  of  facts  agreed 
to  by  the  parties  : 


to*  CASES  IN  THE  SUPREME  COURT 

Wumuh,  That  oa  the  first  day  of  June,  1822,  Arad  Radway,  one  of 
1833.  '  the  signers  of  the  note  in  question,  was  arrested  on  the  complaint 
Kright     of  Nabby  Joy,  the  payee  of  said  note,  charging  him  with  having 

Prwtrtttx,  begotten  her  with  child  ;  and  thereupon  the  said  notes  were  giv- 
en as  appears  by  the  deposition  of  Metcalfe  (which  was  agreed  to 
be  made  a  part  of  the  case) — That  at  the  time  of  executing  th# 
notes,  Radway  paid  the  said  Nabby  ten  dollars, '  and  bad  since 
paid  her  one  of  the  notes — That  afterwards,  on  the  15th  day  of 
June,  1822,  Radway  was  arrested  on  the  complaint  of  the  over* 
seers  of  the  poor  of  the  town  of  Putney,  in  which  town  the  said 
JVa&Ay  had  her  legal  settlement ;  and  on  that  occasion,  Radway, 
as  principal,  and  the  said  Martha,  as  surety,  executed  a  bond  to 
indemnify  the  town  of  Putney  from  the  support  of  said  bastard 
child.  The  defendants  had  intermarried  since  the  execution  of 
the  notes,  and  the  notes  had  been  endorsed  to  the  plaintiff.  The 
child  was  born  on  the  first  day  of  May,  1822,  and  the  mother  bad 
since  supported  the  child. 

The  county  court  rendered  judgement  for  the  plaintiff,  and 
the  case  was  reserved  for  the  opinion  of  the  Supreme  Court. 

Argument  for  the  defendants.—}.  The  defendants  contend  that 
if  the  decision  of  Haven  vs.  Hobbs,  1  Vt.  Rep.  241,  is  to  be 
maintained,  the  notes  were  good  only  as  an  indemnity,  and,  there* 
fore,  would  be  no  further  collected  than  expenses  had  been  incur- 
red ;  and  that  these  expenses  must  be  shewn  by  the  plaintiff. 
*  Dig.  p.  88,  pi.  13,  and  the  authorities  there  cited  un- 
der the  same  head. 

2.  That  if  the  note  might  otherwise  have  been  good,  it  is  avoid- 
ed by  the  failure  of  consideration,  which  in  this  case  must  have 
included  an  indemnity  from  the  town. — Si  at.  p.  368.— 1  Vt.  Rep. 
Haven  vs.  Hobbs,  244. 

3.  That  the  note  was  taken  while  the  putative  father  was  under 
dure**.— I  Camp.  396,  Townson  vs.  Wilson. 

It  is  also  to  be  observed,  that  in  the  case  of  Haven  vs.  Hobbs, 
much  stress  is  laid  on  the  circumstance  that  the  money  is  to  be 
paid/or  the  assistance  of  the  mother  in  supporting  the  child .  That 
there  is  no  difference  as  to  liability  to  support  in  this  state  and  in 
England,  will  appear  by  comparing  Burns'  J.  P.  184,  187, 
where  the  statutes,  1 8  Eliz.  c.  3,  and  6  G.  11.  c.  31  are  recited.— 
S  Esp.  J\T.  P.— 6  East,  110,  Cole  et  al.  vs.  Gower  et  al 

Argument  for  the  plaintiff. — Had  the  notes  been  given  with- 
out  any  complaint,  they  would  have  been  valid  upon  the  grounds 
of  reparation  for  the  injury  past  of  which  the  father  was  the  au~ 

*  Thit  authority  ia  not  legible  in  the  manuscript.— £</• 
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thor,  tnd  of  contribution  to  the  necessary  expeue  in  taking  care  xp£££f 
of  the  child.  By  the  law  of  nature,  parents  are  bound  to  sup*  1630. 
port  their  own  offspring ;  and  the  obligation  is  as  forcible  wbeth-  .  Knight 
er  the  children  be  illegitimate,  or  the  issue  of  lawful  wedlock  ;  Pri€^'et  UJU 
and  our  statute  on  this  subject,  passed  to  oblige  them,  especialy 
the  father,  to  do  this,  does  no  more  than  to  enforce  the  law  of 
nature.  The  object  of  the  complaint  by  the  mother  is,  to  com* 
pel  the  father  to  contribute  to  the  support  of  the  child.  His  ob- 
ligation to  support  the  child  is  as  strong  as  the  mother's.  If  proof 
could  be  made  of  the  fact  of  one's  being  die  father,  other  than 
by  the  complaint  of  the  mother  under  oath,  as  by  the  confession 
or  general  conduct  of  the  father,  the  mother  could,  upon  the  prin- 
ciples of  the  common  law,  sue  the  father  for  contribution  towards 
the  maintenance  of  the  child. — See  Dane's  Jib.  vol.  2.  p.  521, 
Sec.  It  must  be  presumed  that  Arad  Radway  was  the  father,  as" 
he  was  so  charged  under  oath,  and  he  has  never  attempted  to 
contest  the  fact.  When  the  mother  stopped  her  complaint  upon 
receiving  the  notes,  she  had  sustained  an  injury  in  her  person  and 
character,  incurred  expenses  in  taking  care  of  the  child,  in  mak- 
ing the  complaint  and  procuring  the  warrant,  was  liable  to  the 
future  support  of  the  child  ;  and  has  in  fact  ever  since  maintained 
it.  A  more  valid  and  equitable  consideration  of  a  note  can  hard- 
ly be  presented. 

The  note  is  not  void  on  account  of  duress.  Tho*e  was  no 
duiess  ;  for  there  was  a  good  cause  of  complaint  or  action,  and 
the  complaint  and  arrest  were  regularly  made  in  the  due  course 
of  law.  A  bond  is  valid  when  made  by  one  in  custody,  when  it 
is  for  good  cause,  and  after  arrest  in  due  form. — 1  Esp.  185.— 
Bid.  JV.  P.  172.— 5  Dane,  166.  But  if  the  father,  Arad  Bad- 
way,  was  under  duress  when  he  gave  the  note,  the  note  is  void 
only  as  to  him,  and  not  as  to  the  surety,  Martha,  who  is  the 
only  party  sued.  The  present  defendants,  therefore,  cannot  make 
the  plea  of  duress. — Hascombevs.  Standing,  Cro.  James,  187. 
•—  Cowp.  47.-5  Dane,  166. 

The  note  cannot  be  avoided  on  the  ground  of  turpi*  causa.  A 
woman  is  permitted  to  maintain  her  action  for  breach  of  promise 
end  getting  her  with  child,  although  a  particeps  critninis.  When 
there  is  no  issue,  a  bond  or  promise  to  pay  the  woman  in  consid- 
eration of  illicit  intercourse  or  co-habitation  previously  had,  is 
good  :  it  is  to  make  reparation  for  an  injury  done.  But  if  given 
upon  consideration  of future  co-habitation,  to  induce  future  pros- 
titution, it  is  void.— 1  WiU.  517,  Walker  vs.  Perkins.— 2  fVils. 
339,  Turner  vs.  Vaughan.  In  the  case, of  Haven  vs.  Hohhs,  1 
Ver.  Rep.  238,  it  is  decided,  "  that  the  discharge,  by  the  moth- 
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Win™ am,   «  er  0f  an  illegitimate  child,  of  a  prosecution  instituted  by  her,  i* 

February,  ? ,™  «  ,  »         ,       i»    '»         ••      mi 

ia;w.      "  a  good  consideration  for  a  note  executed  by  the  father."    Tho 

Kni^     bond  which  was   given  by  Radway,  after  the  execution   of  the 

Pri  tietux  notes»  uPon  the  complaint  of  the  overseers  of  the  pogr,  was  merely 

to  indemnify  the  town.     The  bond  is  no  payment  of  the  notes, 

no  accord  and  satisfaction,  no  release  or  discharge,  in  any  form*, 

of  the  rights  previously  acquired  by  the  mother. 

Hutchinson,  J.  after  stating  the  case,  pronounced  the  opin- 
ion of  the  court. — The  defence  urged  in  the  present  case  is,  that 
there  was  no  consideration  for  this  note  ;  that  the  defendant  has 
been  compelled  to  give  bonds  to  indemnify  the  town  just  as  if 
these  several  notes  had  not  been  given,  nor  any  settlement  made 
c  with  the  mother.    The  defendants  first  contend,  that  the  mother 

had  no  right  to  prosecute,  till  the  town  had  neglected  to  prose- 
cute. Upon  this  point  the  court  consider,  that  the  note  estab- 
lishes the  plaintiff's  right  of  recovery,  till  avoided  by  the  defend- 
ants9 proof.  It  rests  upon  the  defendants  to  show,  that  she*wasso 
destitute  of  right  to  prosecute,  that  her  proceedings  were  void. 
This  does  not  appear.  The  statute  then  in  force,  to  be  sure, 
only  gives  tha  right  to  the  mother  upon  failure  of  the  overseers  of 
the  poor.  When  she  prosecuted,  Radway  might  have  raised  that 
question,  by  a  plea  in  abatement,  or  motion  to  quash ;  but  his  set- 
tling seeira  a  waiver  of  this.  If  not,  her  prosecution  was  about  a 
month  after  the  birth  of  the  child,  and  it  does  not  appear  when  she 
first  made  oath  upon  the  subject ;  and  that  she  might  have  done 
before  the  birth,  and  the  overseers  might  have  known  it.  And 
there  might  be  just  grounds  to  suspect  that  Radway  was  about 
to  abscond  ;  when  a  very  short  delay  on  the  part  of  the  town 
would  have  authorized  a  prosecution  by  the  woman.  This  point, 
therefore,  depends  upon  several  things  concerning  which  there  is 
no  testimony ;  and  the  onus  probandi  being  on  the  defendants,  they 
would  fail  in  this,  were  it  important  to  their  defence  in  point  of 
principle.  There  is  no  view  presented  that  shows  any  illegality 
of  the  process,  to  give  to  the  transaction  the  character  of  duress, 
as  the  defendants  have  urged, 

2d.  It  is  urged,  that  the  mother,  on  the  settlement  with  her,  a- 
greed  that  Radway  should  be  prosecuted  no  further  ;  and,  as  he 
was  prosecuted  by  the  town,  and  compelled  to  give  bonds,  this 
consideration  has  failed.  When  we  compare  together  all  parts 
of  this  case,  we  cannot  but  see,  that  the  mother  must  have  meant, 
and  Radway  understood  her  to  mean,  the  ceasing  to  prosecute  her 
complaint,  and  not  warranting  against  any  prosecution  by  the 
town.     She  could  not  controul  any  such  suit ;  and  it  would  re* 
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quire  an  express  contract  of  indemnity  to  render  her  responsible,   YSJJJJJ*' 
that  there  should  be  none  ;   and  more  especially,   to  render  her       1830. 
notes  void,  and  her  settlement  of  no  use  to  her,  without  her  receiv-      Knight 
ing  any  benefit  from  such  prosecution  by  the  town,  rriJTet  u*. 

The  defendants'  counsel  compare  this  to  the  cases  cited  by 
them,  where  notes  are  taken  to  the  overseers  of  the  poor,  on  a 
settlement  made  with  them,  and  the  bastard  child  died  in  infancy. 
In  those  cases  the  note  was  not  adjudged  void,  but  was  treated  as 
an  indemnity.  And  surely  the  overseers  had  no  right,  as  such,  to 
take  any  security  but  what  would  operate  as  an  indemnity.  But 
the  case  is  not  precisely  so  with  the  mother.  She  may  have  equi- 
table claims  which  the  overseers  could  never  have. 

But,  if  we  should  treat  the  securities  taken  on  this  settlement  as 
an  indemnity  only,  it  would  form  no  defence  to  this  note.  It  ap- 
pears from  the  case  agreed  to,  and  the  deposition  therein  referred 
to,  that,  upon  that  settlement,  Radway  paid  ten  dollars  and  gave 
four  notes  of  $25  each,  payable  at  different  periods,  and  that  this 
is  the  note  secondly  payable  :  and  the  first  note  and  ten  dollars  is 
all  we  have  a  right  to  presume  paid  :  and  the  case  shows,  that 
the  mother  has  ever  supported  the  child.  This  support  must 
have  exceeded  the  $35  dollars  thus  paid,  and  the  mother  must  be 
equitably  entitled  to-  have  this  note  paid  also.  Moreover,  the 
mother's  support  of  the  child  these  almost  eight  years,  is  a  saving 
of  the  defendants  harmless  from  the  very  bond  to  the  town,  which 
they  say  is  given.  The  trouble  of  giving  the  bond  to  the  town  is 
all  the  expenditure  shown,  which  has  not  thus  far  been  paid  by  the 
mother  :  and  if  we  treat  this  bond  as  the  defendants'  debt',  the 
mother  must  have  paid  for  the  defendants  on  that  bond  more  than 
all  the  amount  paid  and  secured  to  her  on  settlement  with  Radway. 
The  showing  of  the  defendants  does  not  impeach  the  considera- 
tion of  the  note. 

The  judgment  of  the  county  court  is  affirmed. 

Bradley,  for  the  defendants. 

John  PAe/ps,  for  the  plaintiff. 
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^fw™^'     Green  Mountain  Turnpike  Co.  vs.  Samuel  Hemminqwat. 

1830.  ' 

An  act,  incorporating  a  turnpike  company,  exempted  persons  from  the  payment  of 
toll  at  any  of  the  turnpike  gates,  who  should  be  going  "  on  the  ordinary  domestic 
business  of  family  concerns."  The  defendant  was  carrying  materials  for  the  repair 
of  buildings  upon  a  farm,  six  miles  distant  from  his  own  residence,  and  in  the  occu- 
pation of  a  tenant — Held  that  he  was  not  entitled  to  the  exemption. 

The  act  inflicted  a  penalty  npon  any  person,  who  "should  attempt  forcibly  to  paas 
any  gate,  without  having  paid  the  legal  toll  at  said  gate."  Held  that  a  person  who 
was  exempted,  in  respect  of  his  business  at  the  time  of  passing,  from  the  payment  at* 
toll,  did  not  incur  this  penalty,  though  he  should  have  refused  to  pay  toll,  and  forci- 
bly passed  the  gate,  without  making  known  his  business,  or  notifying  his  exemption 
to  the  toll  gatherer. 

This  was  action  of  trespass  on  the  case,  brought  to  recover  a 
penalty  for  attempting  forcibly  to  pa?s  a  turnpike  gate  without 
paying  toll.  A  verdict  and  judgement  passed  for  the  defendant 
in  the  county  court,  and  the  cause  came  here  upon  exceptions  ta- 
ken by  the  plaintiffs  for  a  misdirection  to  the  jury. 

The  act  incorporating  the  Green  Mountain  Turnpike  Com- 
pany has  two  provisions  upon  which  the  merits  of  this  case  depend- 
ed. In  the  proviso  to  the  section  fixing  the  amount  of  tolls,  it  is 
declared, "  That  no  person  shall  be  obliged  to  pay  any  toll  at  either 
"  of  said  gates  who  shall  be  going  to  or  from  public  worship,  or  to 
"  or  from  any  grist-mill  or  saw-mill,  or  on  militia  duty,  or  on  the 
"  ordinary  domestic  business  of  family  concerns."  And  by  an 
•{  after  section  it" is  enacted,  "  That  if  any  person  shall  cut,  break 
"  down,  6r  destroy,  any  of  said  turnpike  gates,  or  dig  up,  or  car- 
"  ry  away  any  earth  from  said  road  ;  or  in  any  manner,  wantonly 
"  and  maliciously  damage  the  same,  or  shall  attempt  forcibly  to 
"  pass  any  gate  on  said  road,  without  having  paid  the  legal  toll  at 
"  said  gate,  such  person  shall  forfeit  and  pay  a  sum  not  exceed" 
"  ing  fifty  dollars,  nor  less  than  one  dollar,  together  with  double 
11  damages  and  costs  ;  to  be  recovered,  "Sic* 

The  plaintiffs  after  giving  in  evidence  the  said  act  of  incorpora- 
tion, introduced  evidence  tending  to  prove,  among  other  things, 
that  the  defendant  on  the  27th  day  of  April,  A.  D.  1829,  came 
on  horse  back  to  their  gate  in  Ludlow,  and  was  required  by  the 
toll  gatherer  to  pay  his  toll ;  he  refused  to  pay,  rode  up  to  the 
gate,  took  out  the  pin,  opened  the  gate  and  passed  through  with- 
out getting  off  his  horse — That  he  passed  the  gate  in  like  man- 
ner the  day  following — That  on  the  13th  day  of  July,  A.  D< 
1829,  the  defendant  came  to  said  gate  with  a  waggon  drawn  by 
one  horse,  and  ordered  the  toll  gatherer  to  unlock  the  gate,  fthich 
*  the  latter  refused  to  do  until  he  paid  his  toll ;  that  he  refused  to 

pay,  and  thereupon  forcibly  took  said  gate  off  the  hinges,  and  broke 
ttie  gate  post,  so  that  the  gate  could  not  be  locked,  and  passed 
through  with  his  horse  and  waggon,  and  then  put  the  gate  back 
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Upon  the  binges.    The  plaintiffs'  evidence  also  tended  to  prove  ^DKAM' 
that  the  defendant  did  not,  at  any  of  the  times  of  passing  the  gate       1830. 
as  aforesaid,    assign    any  reason  for  his  refusing  to  pay  toll,  oro,M.  T.  Co. 
'claim  to  be  exempt  from  the  payment  of  loll  at  said  gate.  HemnSn 

The  defendant  introduced  testimony  tending  to  prove  that  he 
owned  a  farm  in  Ludlow,  in  the  county  of  Windsor,  and  resided 
upon  it  till  about  two  years  before  the  trial,  when  he  removed  with 
his  wife  and  part  of  his  family  to  Mount  Holly,  in  the  county  of 
Rutland,  where  he  has  ever  since  resided  ;  that  Until  April-,  A. 
D.  1829,  his  said  farm  in  Ludlow  was  carried  on  tinder  his  con- 
Itroul,  by  his  minor  son,  he  the  defendant  owning  the  stock  and  a- 
vailsof  said  farm  ;  that  when  he  so  opened  and  passed  said  gate 
in  April,  he  went  to  $aia*  farm  to  get  some  flax  which  was  raised 
on  said  farm,  and  carried  back  said  flax,  beiug  about  forty-five 
pounds ;  that  previous  to  his  passing  the  gate  in  July,  he  had 
leased  the  farm  aforesaid  to  one  Howard  who  was  to  make  re- 
pairs on  the  house  and  barn,  defendant  finding  the  materials ; 
and  that  when  he  So  passed  the  gate  he  Was  carrying  materials  to 
make  said  repairs,  and  a  quantity  of  salt  for  his  cattle  which  were 
on  said  farm,  and  that  he  carried  home  a  cheese  for  his  family; 
It 'also  appeared  that  the  defendant  lived  six  or  seven  miles  from 
said  farm  in  Ludlow,  which  was  situated  between  one  and  two 
miles  from  the  turnpike,  as  was  also  the  defendant's  house  in 
Mount  HolUy. 

The  plaintiffs  contended  that  from  this  evidence  they  were  en* 
titled  la  recover,  and  the  defendant  insisted  that  he  was  justified 
in  passing  the  gate  and  ought  to  haVe  a  verdict. 

The  court  gave  in  charge  to  the  jury,  that  if  they  believted 
the  defendant)  at  the  several  times  of  passing  said  gate,  was  going 
to  and- from  said  farm  in  Ludlow,  upon  the  business  and  for  the 
purposes  aforesaid,  as  testified  by  his  witnesses,  he  was  Entitled  to 
pass  toll-free,  by  virtue  of  said  proviso  in  the  act  of  incorporation, 
and  was  entitled  to  a  verdict,  even  if  he  did  not  make  known  his 
business  and  claim  his  exemption  :  but  if  they  should  not  believe 
that  he  passed  upon  that  justness,  and  that  be  passed  in  the  man* 
ner  testified  to  by  the  plaintiffs'  witnesses,  they  would  return  a 
verdict  for  the  plaintifls.  Verdict  and  judgement  for  defendant  £ 
whereupon  the  plaintiffs  excepted  to  the  charge  for  taisdirectiou 
in  poiit  of  law. 

Bradley  and  KtUogg,for  the  plaintiffs,  contended,— 1.  That 
whether  the  defendant  was  exempted  from  the  payment  of  toll  or 
not,  he  incurred  the  penalty  by  forcibly  attempting  to  pass  the 
gate.    The  words  "  attempting  to  pass  without  having  paid  the 

ppp 


114  CASES  |N  THE  SUPREME  COURT 

7£^T  kSaI  lo11  at  ^  Sate>9>  ra^€r  Jn  this  instance  rather  to  the  rate  or 
1830.  '    amount  of  toll  made  legal  at  the  gate,  than  to  the  legal  liability  of 
«.  M.  t.  Co.  the  person  passing  ;  since  it  could  never  have  been  the  intention 
BwnnSnrwar.  °^  the  legislature,  nor  consonant  to  public  policy,  that  such  ques- 
tions should  be  settled  by  force.    And  sufficient  provision  is  made 
against  unreasonable  hindrance  or  delay  by  the  corporation,  in 
the  penalties  to  which  they  are  made  liable  by  the  7th  section  of 
the  act. 

A  privilege  of  exemption  of  this  kind  may  be  waived,  and  the 
proviso  in  favor  of  persons  going  "  on  the  ordinary  domestic  busi- 
ness of  family  concerns"  is  in  the  nature  of  an  exemption  ;  and 
it  is  contended  that  all  exemptions,  unless  claimed  or  notified  to 
the  other  party,  are  considered  as  waived.  The  defendant,  there- 
fore, by  not  claiming  or  notifying  his  exemption  from  toll,  became 
liable  to  pay  it,  and  the  attempt  to  pass  while  he  was  so  liable, 
subjected  him  to  the  penalty. — 7  Johns.  185. 

2.  In  every  instance  of  passing,  but  especially  on  the  13th  day 
of  July  A.  D.  1629,  the  defendant  was  guilty  of  "  breaking  down 
the  gate"  within  the  meaning  of  the  act.  To  this  the  penalty  at- 
taches without  any  regard  to  the  legality  of  the  demand  for  toll, 
and  any  other  construction  would  authorize  a  person  who  had 
paid  toll,  to  dig  up  the  road,  or,  at  least,  be  would  be  subject  to  no 
penalty  for  so  doing  ;  so  too  of  wanton  and  malicious  damage  to 
the  same. 

3.  The  defendant  was  not  exempted  by  the  act.  The  farm 
in  Ludloio  was  situated  in  another  town  and  county,  and  several 
miles  distant  from  that  on  which  he  lived  ;  it  was,  therefore,  not 
within  "  the  ordinary  domestic  business  of  family  concerns."  It 
does  not  appear  that  he  ever  went  there  solely  for  the  purpose  of 
procuring  articles  for  his  family,  and  it  does  appear  that  when  he 
passed  the  gate  in  July,  his  business  was  to  carry  materials  to  a 
tenant  making  repairs  upon  a  distant  house  in  which  the  tenant 
resided.  It  is  enough  that  he  carried  some  salt  likewise,  jhat 
being  incidental,  and  not  his  principal  purpose. — 8  Johns.  1 16.— 9 
Jd.356.— 15ld.  510, 

Washburn,  for  the  defendant,  contended— I.  That  by  reason  of 
the  business  in  which  the  defendant  was  engaged,  at  the  several 
times  of  passing  the  gate,  he  was  exempted  from  the  payment  of 
toll.  • 

2.  That  if  he  was  exempted,  the  turnpike  was  to  him  a  free 
road,  and  he  had  a  right  forcibly  to  pass  the  gate. 

3.  That  if  in  passing  the  gate,  the  defendant  had  broken  or  in- 
jured the  same,  or  if  he  had  committed  a  breach  of  the  peace,  be 
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was  amenable  to  the  gtncral  laws,  but  was  not  liable  to  ibis  ae-   ^™££ 
lion  ;  the  passing  the  gate  without  paying  toll,  being  the  only       1830. 
cause  of  action  distinctly  charged  in  the  declaration,  the  penalties  Q  M  T  ^ 
for  which  cannot  be  applied  to  any  person  who  has  paid  toll,  or       «•• 
has  a  right  to  pass  toll  free.— 1  Aik.  269.-2  Johiu.  410.  «nnnmgw»f. 

Royce,  J.  delivered  the  opinion  of  the  court. — Two  questions 
arise  in  this  case  for  the  court  to  determine.  1  •  If  the  defend- 
ant was  entitled  to  an  exemption  from  the  payment  of  toll,  wheth- 
er he  forfeited  the  penality  by  forcibly  passing  the  gate,  without 
giving  notice  of  his  business  and  claiming  his  exemption.  2. 
Whether  from  the  facts  in  evidence  he  really  had  such  exemption. 

The  first  question  has  been  decided  by  this  court  in  the  case 
cited  from  1  Aik.  269,  and  upon  reasons  which  a  majority  of  ue 
think  satisfactory.  The  penalty  in  question  may  be  incurred  in 
several  different  ways,  as  by  demolishing  a  turnpike  gate,  digging 
up  the  road,  or  doing  any  wanton  and  malicious  damage  to  the 
same,  or  by  attempting  forcibly  to  pass  any  gate  without  having 
paid  the  legal  toll  at  said  gate.  This  last  is  the  substantive 
ground  on  which  the  penalty  is  now  claimed.  With  reference  to 
this  ground  of  forfeiture,  the  penalty  is  given  to  ensure  the  pay- 
ment of  toll,  and  not  for  the  preservation  of  the  corporate  property 
which  is  otherwise  protected,  inasmuch  as  an  injury  to  the  prop- 
erty is  made  a  distinct  cause  of  forfeiture.  A  person  who  has 
paid  his  toll,  or  who  is  exempt  from  the  payment,  is,  of  course,  en- 
titled to  pass  the  gate,  and  the  manner  of  his  passing  can  have  no 
effect  to  create  that  particular  forfeiture  which  arises  from  the 
non  payment  of  toll  as  one  of  its  essential  causes.  The  expres- 
sions, "  without  having  paid  the  legal  toll  at  said  gate,"  evidently 
imply  an  obligation  to  pay  toll,  and,  therefore,  the  penalty  can  only 

attach  to  those  persons  who  are  subject  to  that  obligation. 2 

Johns.  410.  And  we  do  not  think  this  result  is  varied  by  the 
neglect  or  refusal  of  the  party  to  make  known  his  exemption.— 
Thie  can  hardly  be  deemed  a  waiver,  so  long  as  he  does  not  sub* 
rait  to  the  demand  of  toll,  but  persists  in  the  exercise  of  his  right. 

2.  It  remains  to  be  determined  whether  in  this  case  the  de- 
fendant really  bad  the  exemption  for  which  he  contends.  Such 
a  construction  should  be  put  upon  the  act  as,  if  possible,  to  secure 
to  the  corporation  all  their  just  rights,  and  to  individuals  every  ' 
specified  exemption,  keeping  in  view  the  temptations  to  extor- 
tion on  the  one  side,  and  to  evasion  and  fraud  on  the  other.  The 
most  common  signification  of  those  words  in  the  proviso  upon 
which  the  defendant  relies  is  doubtless  the  best.  Every  person 
is  exempted  from  toll  when  going  on  "  the  ordinaiy  domestie 
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Waro^  business  of  family  concerns.99  Here  are  several  terms  of  quaE- 
^1830.  ficatioe,  each  of  which  must  have  its  due  influence  in  fixing  the 
G.  M.  t.  Co.  construction.  1.  The  business  must  be  ordinary  or  common 
^mnbgwfty.  business  ;  such  as  does  usually  require  attention,  either  at  fre- 
quent Intervals,  at  the  return  of  the  different  seasons,  or  upon 
such  occasions  of  necessity  as  do  commonly,  though  perhaps  un- 
frequently,  occur.  In  17  Johns.  33,  the  defendant  owned  and 
carried  on  two  farms  near  a  turnpike  gate  which  was  situated  between 
them.  He  passed  the  gate  with  timber  and  other  materials  from 
one  farm,  to  be  used  in  erecting  buildings  on  the  other.  It  was 
held  that  he  came  within  the  proviso  which  exempted  a  person 
from  the  payment  of  toll,  when  "  passing  to  or  from  his  common 
business  on  his  farm."  That  case,  though  very  strong,  is  probably 
sustainable  upon  the  last  distinction  above  taken.  In  2  Pick.  538, 
the  defendant,  a  farmer,  had  erected  a  brick  kiln  on  a  part  of  his 
farm,  where  he  manufactured  bricks  for  sale.  He  passed  a  turn- 
pike gate  with  wood  for  the  use  of  his  kiln,  claiming  the  benefit  of 
a  certain  proviso,  which  exempted  from  toll  a  person  "  passing 
with  his  horse,  team  or  cattle  to  or  from  the  common  labours  of 
his  farm."  It  was  held  clearly  that  he  was  not  exempted.  2. 
It  must  be  domestic  business  ;  and  3,  It  must  relate  to  family  con- 
cerns. The  necessity  in  these  cases  of  limiting  the  party,  with 
reasonable  strictness,  to  the  kind  of  business  exempted  by  the  act, 
is  very  manifest,  as  the  only  way  to  prevent  indefinite  frauds  up- 
on the  corporation.  And  a  distinction  between  the  principal  busi- 
ness at  the  time,  and  that  which  is  secondary  or  incidental,  has 
beeu  often  recognized. — 8  Johns*  116. — 9  Id.  356. — 15  Id. 
510.  Accordingly  we  must  regard  the  transportation  of  materi- 
als to  repair  buildings  on  the  farm  in  Ludlow,  as  the  business  of 
the  defendant  when  he  passed  the  gate  in  July.  And  we  are 
clear  that  this  cannot,  with  any  propriety,  be  considered  his  do- 
mestic family  business,  which  must  of  necessity  centre  in  his  home 
and  family  at  Mount  Holly.  The  result  is,  that  in  our  opinion 
the  defendant  did,  in  this  instance  at  least,  incur  the  penalty  of 
the  act,  and  that  the  jury  were  therefore  misdirected. 

Judgement  of  county  court  reversed,  and  the  cause 
remanded  to  that  court  for  another  trial. 
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Job  JUtman,  administrator  of  Bum,  sheriff,  «r .  Ltvan  Mowsr  v£™££ 

and  others.  183°- 


Lyman  i  adtn'r. 
An  act  of  the  legislature  exempting  the  body  of  a  judgment  debtor  from  arrest  fori  w> 

limited  time,  and  discharging  him  from  imprisonment  on  the  creditor's  execution,  U  Mower  et  al. 

▼oid. 

The  sheriff  has  a  right  of  action  on  a  jail  bond,  on  the  escape  of  the  debtor,  and  may 
recover  upon  it,  whether  he  has  paid  any  thing  to  the  creditor  or  not 

And  in  case  of  the  sheriff's  death,  this  right  of  action  goes  to  hie  personal  represent*- 
tire  ;  and  the  creditor  may  prosecute  the  bond,  in  the  name  of  the  representative*, 
for  his  own  benefit,  and  no  defence  can  avail  the  obligors,  that  would  not  be  allowed 
if  the  bond  had  been  assigned  to  the  creditor,  and  the  action  brought  in  his  name. 

Interest  is  allowed  on  a  jail  bond  from  the  date  of  the  judgment 

This  was  an  action  of  debt  on  jail  bond,  brought  in  the  name  of 
the  administrator  of  a  deceased  sheriff  for  the  benefit  of  the  judge- 
ment creditor.  The  sheriff  who  took  the  bond  died  before  the 
condition  of  it  had  been  broken,  to  wit,  in  February,  1820  ;  and 
in  October  following  Edson,  the  execution  debtor,  procured  an 
act  to  be  passed  by  the  legislature  freeing  his  body  from  imprison- 
ment on  the  debt  for  which  the  bond  had  been  taken,  and  exempting 
him  from  arrest  for  a  limited  time.  After  the  passing  of  the  act, 
Edaon  departed  from  the  prison  limits,  and  the  bond  was  deliver- 
ed to  the  creditor,  who  caused  the  present  action  to  be  brought. 

At  the  trial  in  the  county  court  the  defendants  offered  in  evi- 
dence the  act  of  the  legislature  before  mentioned,  and  also  evi- 
dence tending  to  prove  that  said  Burk's  estate  had  not  been  dam- 
nified by  reason  of  the  escape  of  Edson ;  that  it  was,  in  fact,  in- 
solvent, and  the  creditor  had  presented  no  claim  against  it  ;  that 
the  estate  had  been  fully  administered  before  the  commencement 
of  the  action ;  that  at  the  time  of  the  said  escape,  and  for  a  long 
time  after,  acts  of  the  description  of  the  one  referred  to 
were  generally  supposed  to  be  valid,  and  that  Edson,  at  the  time 
of  his  commitment  and  escape,  had  no  property  whereby  the  ex- 
ecution could  have  been  satisfied.  To  the  admission  of  this  evi- 
dence the  plaintiff  objected,  and  the  court  refused  to  admit  it.— 
The  jury,  under  the  direction  of  the  court,  returned  a  verdict  for 
the  plaintiff,  computing  the  interest  on  the  judgement  from  the 
time  when  it  was  rendered.  The  defendants  excepted  to  the 
decision  of  the  court,  rejecting  the  testimony  offered  by  thera,and 
also  to  the  direction  to  the  jury  respecting  the  computation  of  in- 
terest ;  and  removed  the  cause  to  the  Supreme  Court  on  a  mo- 
tion for  a  new  trial. 

Mr.  Everett,  Jor  the  defendants,  contended,  1.  That  the  prin- 
cipal was  discharged  by  order  of  law. 
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^J»JJ*»        S.  That  before  the  assignment  of  the  bood  the  sheriff  wu  firf- 
1830.      ]j  indemnified* 
Lyman,  adm'r.     *•  Tbtt  the  plaintiff  consented  to  the  escape. 
Mow  ™«ta|.      4.  That  the  plaintiff  had  not  been  damnified* 

6.  That  interest  should  be  computed  only  from  the  escape* 

Mr.  Marsh  for  the  plaintiff. — I.  The  first  defence  attempted  in 
this  case,  is  an  act  of  the  legislature  in  favor  of  said  Edson,  com- 
monly called  a  suspension  act.  As  these  acts  have  been  by  this 
Court  so  deliberately  and  repeatedly  decided  down,  it  is  consid- 
ered unnecessary  again  to  argue  it. 

II.  The  second  defence  attempted  in  this  cause  is,  that  the  ac- 
tion cannot  be  maintained,  because  the  estate  of  said  sheriff  has 
not  been  damnified,  and  cannot  *  be,  as  said  estate  was  insolvent 
and  is  settled.  This  constitutes  no  defence  for  these  reasons  : 
First.  This  is  entirely  a  suit  for  the  benefit  of  the  creditor,  and 
the  defence  inequitable.  Secondly.  The  jail  bond  constitutes  a 
new  security  for  the  debt  to  the  creditor,  and  it  can  make  no  dif- 
ference to  the  defendents,  whether  the  same  be  sued  in  the  name 
of  the  creditor  or  sheriff. — Hall  vs.  Stebbins,  2  Aik.  R.  215. — 
Thirdly.  The  condition  of  this  bond  was  broken  nine  months  af- 
ter the  decease  of  the  sheriff,  and  no  claim  exists  only  on  his  re- 
fusal to  assign  the  bond,  and  then  it  is  for  the  original  escape, 
which  is  a  tort,  and  no  claim  on  the  estate.  The  question,  there- 
fore, seems  to  be  this,  is  a  creditor  whose  debtor  escapes  from 
prison  a  year  after  the  death  of  the  sheriff,  who  took  the  bond, 
without  redress? 

III.  The  poverty  of  the  debtor  can  never  be  given  in  evidence 
in  a  suit  on  the  jail  bond,  however  it  may  be  on  a  suit  against  the 
sheriff  for  an  escape,  to  reduce  damages.  Among  other  reasons  for 
this,  one  is  a  bar  to  a  subsequent  suit  against  the  debtor  for  the 
deb:,  the  other  is  not. 

The  opinion  of  the  court  was  delivered  by 

Prentiss,  J. — The  question,  whether  the  act,  exempting  the 
body  of  the  judgement  debtor  from  arrest  for  a  limited  time,  and 
discharging  him  from  his  imprisonment  on  the  creditor's  execu- 
tion, was  admissible  as  a  defence  to  this  action,  must  be  consid- 
ered as  settled  by  the  decision  in  the  case  of  Ward  vs.  Barnard. 
— 1  Aik.  Rep.  121.  The  decision  in  that  case  did  not  proceed 
upon  the  ground,  that  the  bond  was  a  contract  within  the  provis- 
ion of  the  constitution  of  the  United  States,  prohibiting  the  state 
legislatures  from  passing  acts  impairing  the  obligation  of  contracts, 
but  upon  the  ground,  that  the  act  was  an  enactment  in  a  particular 
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case,  affecting  private  rights,  was  retrospectire  in  its  operation,    j^gJJJJ* 
and,  on  the  general  principles  of  law,  void.    The  decision  was  in       isao. 
conformity  with  opinions  expressed  by  several  successive  coun-Lyman,  adm'r. 
cils  of  censors,  composed  of  men  of  the  first  respectability  ior  in-  M ow£ \t  ^ 
telligence,  having  great  experience  in  legislation,  and  a  thorough 
knowledge  of  the  principles  of  our  government.    The  question 
was  several  times  argued,  was  maturely  considered,  and  the 
court  were  unanimous  in  the  opinion  which  was  pronounced.— 
Subsequent  reflection  has  not  shaken  our  confidence  in  the 
soundness  and  correctness  of  the  decision  ;  nor  do  we  think  it  at 
all  impugned  by  the  determination  in  the  case  of  .Moron  vs. 
HaiUy  12  Wheat.  370.    That  case  is  distinguishable  in  several 
very  essential  and  important  particulars,  and  may  well  be  consid- 
ered as  resting  on  different  principles. 

The  defence,  that  the  sheriff,  the  plaintiff's  intestate,  had  not 
been  in  any  way  damnified,  and  that  his  estate  had  been  repre- 
sented insolvent,  and  the  commission  closed,  without  any  claim 
having  been  exhibited  by  the  creditor  against  the  estate,  is  tan- 
tamount to  a  plea  of  non  datnnificatus.  In  Woods  vs.  iZotmra, 
5  John.  Rep.  42,  it  was  held,  that  such  a  plea  was  no  answer  to 
an  action,  brought  by  the  sheriff,  on  a  bond  given  to  him,  *s  se- 
curity for  the  liberties  of  the  prison.  That  decision  appears  to 
us  to  be  founded  on  just  principles.  The  bond  is  not  simply  and 
merely  a  bond  of  indemnity.  The  condition  is,  not  only  to  in- 
demnify and  save  the  sheriff  harmless,  but  that  the  judgement 
debtor  shall  faithfully  and  absolutely  remain  within  the  liberties  of 
the  prison,  and  not  escape  or  depart  therefrom,  until  be  shall  be 
lawfully  discharged ;  and  it  is  a  settled  principle,  that  if  any  sub-, 
stantive  part  of  the  condition  of  a  bond  is  broken,  the  bond  is 
forfeited  at  law,  and  an  action  accrues  thereupon.  By  the  stat- 
ute, the  creditor  may  take  an  assignment  of  the  bond,  and  main* 
tain  an  action  upon  it  in  his  own  name  ;  and  his  right  of  action  a- 
gainst  the  sheriff  for  the  escape  is  suspended,  until  he  has  de- 
manded the  bond,  and  there  has  been  a  refusal  to  assign  i),  or  he 
has  failed  to  recover  and  obtain  satisfaction  upon  it  The  bond 
is  a  part  of  the  process  prescribed  by  law  for  enforcing  payment 
of  the  judgement  debt,  and  is  intended  for  the  benefit  of  the  cred- 
itor. But  the  sheriff  has  a  right  of  action  upon  the  bond,  on  th^ 
escape  of  the  debtor,  and  may  recover  upon  it,  whether  he  has 
paid  any  thing  to  the  creditor  or  not.  Indeed,  circumstances 
may  render  it  necessary  for  him,  before  the  creditor  calls  for  an 
assignment  of  the  bond,  to  bring  an  action  upon  it  in  his  own  name, 
for  his  own  security.  If  he  recovers  upon  the  bond,  it  is  a  satis- 
faction by  the  debtor  of  the  judgement  debt,  and  the  sheriff  is  lia- 
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ffnftioft,  Me  over  to  the  creditor.  This  right  of  action  in  the  sheriff,  id 
1830.  '  case  of  his  death,  goes  to  bis  personal  representative  ;  and  in  ad 
tyman,  adm'r.action  upon  the  bond  by  the  representative,  it  can  be  no  defence, 
Mower  et  ai.  *kat  t'ie  creditor's  cause  of  action  against  the  sheriff  does  not  at 
law  survive  against  his  representative,  or  if  it  does,  that  no  claim 
has  been  exhibited  by  the  creditor  against  his  estate.  If  the  judge- 
ment debt  is  not  paid,  or  released,  or  in  some  way  exting- 
uished, but  still  subsists  unsatisfied  against  the  debtor,  no  good 
reason  can  be  assigned,  why  the  representative  of  the  sheriff  may 
Dot  enforce  payment  of  it  by  a  suit  upon  the  bond.  If  he  recov- 
ers satisfaction,  he  will  bold  the  money  for  the  use  of  the  creditor; 
It  will  not  be  assests  in  his  hands  to  be  distributed  as  part  of  the 
estate  of  his  intestate,  but  will  be  the  money  of  the  judgement 
creditor,  received  in  satisfaction  df  his  debt,  and  held  in  trust  for 
hrra  ;  and  be  may  maintain  an  action  at  law  to  recover  it,  or  at 
at  any  rate  a  toourt  of  equity  would  Order  it  paid  over  to  him.  In 
Hattv&.  JValbridge,2  Aiki  Rep.  215,  it  was  determined,  that 
where  goods  under  attachment  were  wrongfully  taken  from  the 
officer,  his  administrator  might  maintain  an  action  of  trover  for  the 
goods,  for  'the  benefit  of  the  attaching  creditor,  though  nothing 
had  been  paid  to  the  creditor  by  the  officer  in  his  life  time,  and 
though  his  estate  had  been  represented  insolvent,  and  no  claim 
had  been  presented  by  the  creditor  against  it.  In  the  case  be- 
fore us,  the  bond,  on  application  of  the  creditor*  was  delivered 
over  to  him  by  the  administrator  of  the  sheriff;  and  the  except 
tions  state,  that  the  action  is  brought  and  prosecuted  by  the  cred- 
itor, in  the  name  of  the  administrator,  for  his  own  benefit.  In  any 
.  view  of  the  case,  it  is  very  clear,  that  no  defence  can  avail  the 
defendants,  that  would  not  be  allowed,  if  the  bond  had  been 
formally  assigned  to  the  creditor,  and  the  action  had  been  brought 
in  his  name.  From  these  principles  it  results,  that  the  amount 
of  the  creditor's  judgement  must  be  the  measure  of  damages* 
and  that  evidence  of  the  poverty  of  the  judgement  debtor*  or  his 
inability  to  pay  the  debt,  was  inadmissable. 

The  only  remaining  point  presented  by  the  exceptions,  and 
discussed  in  the  argument,  arises  from  the  direction  given  to  the 
jury,  to  compute  interest,  in  the  assessment  of  the  damages,  from 
the  rendition  of  the  judgement.  On  this  it  is  sufficient  to  observe* 
that  it  has  always  been  the  rule,  in  assessing  damages  on  the  for2 
feiture  of  a  bond  of  this  description,  to  allow  interest  from  the 
date  of  the  judgement. 

Judgement  affirmed; 
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Aaron  Lovelahd  vs.  Pierce  Burton,  John  Wright,  and    jJJ1*0** 
Harvey  Burton.  i«29- 


When  an  appeal  is  granted  in  a  case  where  no  appeal  is  giren  by  law,  or  the  ap-  Wa 

peal  is  irregularly  or  informally  taken,  and  is  diaritissed  by  the  appellate  court,  Burton  et  ak 
the  dismissal  annuls  the  appeal,  ak  initio,  and  leaves  the  judgement  in  force,  and 
execution  may  issue  upon  it  as  if  no  appeal  had  been  taken. 

» 

The  adjudication,  of  the  county  court  dismissing  an  appeal  to  it  from  a  judgement  ren- 
dered by  a  justice  of  the  peace,  is  conclusive  until  reversed  on  a  writ  of  error,  or 
on  removal  of  the  cause  to  the  Supreme  Court. 

This  was  an  action  of  trespass  for  taking  and  carrying  away  4 
sleigh,  the  property  of  the  plaintiff,  of  the  alleged  value  of  fifty 
dollars.  The  defendants  pleaded  in  justification,  That  the  JVor- 
toick  fire  company  had  recovered  a  judgement  against  the  plaintiff 
before  the  defendant,  Pierce  Burton,  a  justice  of  the  peace,  for 
$2  02  damages,  and  $2  00  cost ;  that  afterwards  an  execution 
was  duly  taken  out  on  said  judgement  by  the  defendant,  Wright^ 
who  Was  the  attorney  for  said  company;  signed  by  said  justice  of 
the  peace,  which  execution  was  subsequently  delivered  to  an  of- 
ficer by  the  defendant,  Harvey  Burton,  then  clerk  of  said  fire 
company,  and  that  by  virtue  of  said  execution  the  officer  had  ta- 
ken and  sold  the  property  in  question; 

The  plaintiff  replied,  That  the  judgement  mentioned  in  defend- 
ants' plea  was  rendered  in  a  prosecution  for  a  penalty  claimed  by 
Said  fire  company  for  an  alleged  offence  against  their  bye-laws  j 
and  that  after  the  rendition  of  the  judgement  Lovtland  moved 
for  an  appeal  therefrom  to  the  next  county  court,  which  was  al- 
lowed by  the  said  justice  Burton. 

The  defendants  rejoined,  That  the  county  court  to  which  said 
appeal  was  brought,  on  motion  of  the  counsel  for  said  fire  com- 
pany, dismissed  the  appeal  on  the  ground  that,  the  cause  not  be^ 
ing  appealable,-  the  court  had  no  jurisdiction,  and  could  not  take 
Cognizance  of  the  cause. 

To  this  rejoinder  the  plaintiff  demurred.  The  county  court 
decided  that  the  rejoinder  was  sufficient  in  law,  and  rendered 
judgement  against  the  plaintiff,  and  he  appealed  to  this  Court  for 
a  revision  of  said  judgement. 

Mr.  Lovetand,  pro  se. — When  an  appeal  is  duly  taken,  the 
judgement  appealed  from  is  thereby  vacated,  and  ceases  to  have  any 
force. — 5  Mass.  Rep.  376,  Campbell  vs.  Howard. — 13  Id. 
265,  Keen  vs.  Turner,  JfoY. — The  plaintiff  insists  that  his  ap- 
peal from  the  judgement  of  justice  Burton  was  regularly  taken  ; 
and  this  seems  to  be  admitted  by  the  pleadings.  This  judge- 
ment was  recovered  in  a  prosecution  by  acoporation  for  a  penalty 
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^jfSSHS^    undcr  lheir  bye-laws  :  but  the  statute,  which  takes  away  the  right 

1829*       of  appeal  in  certain  cases,  expressly  reserves  it  "  in  any  prosecu- 

Loreiand     t'on  for  z  fine  or  penalty"    But  the  defendants  say  that  the  ap- 

Bwton  et  a!.  Pea'  was  dismissed  by  the  county  court  for  want  of  jurisdiction. 
The  main  question  then  is,  did  this  decision  of  the  county 
court,  dismissing  the  appeal,  revive  the  judgement  appealed  from, 
and  restore  to  it  the  form  and  validity  which  had  been  lost  by  the 
appeal  ?  For  the  effect  of  the  justice's  judgement  was  not  sus- 
pended merely,  but  wholly  lost  and  destroyed  by  the  appeal,  (see 
Keen  vs.  Turner,  sup.) — The  county  court  was  authorized  to 
render  a  new  judgement  in  the  case,  to  hear  and  determine  the 
cause  without  further  appeal  or  review,  and  execute  its  own 
judgement;  but  had  no  controuling power  over  the  justice  ;  nor 
is  it  perceived  how  its  decision  could  revive  or  give  efiect  to  the 
judgement  appealed  from.  The  county  court,  in  this  case,  did 
not  hear  and  determine  the  question  brought  before  them  by  the 
appeal ;  but  refused  and  dismissed  it,  without  hearing  and  without 
costs,  which  had  the  effect  of  a  discontinuance  or  stay  of  pro- 
ceedings in  the  case;  and  must  leave  the  judgement  of  the  justice 
as  it  was  left  by  the  appeal,  wholly  inoperative  and  no  justifica- 
tion to  the  defendants. 

Mr.  Wright,  for  defendants. — 1.  The  defendants  insist  that  the 
original  action  was  not  appealable,  as  the  exception  to  the  final 
jurisdiction  of  a  justice  of  the  peace,  (ten  dollars,)  does  not  in- 
clude this  case. 

That  exception  is  a  prosecution  for  a  fine  or  penalty,  and  is 
intended  only  for  such  penalties  and  fines  as  arise  from  the  gen- 
eral laws  of  the  state.  Those  small  forfeitures  made  by  corpora- 
tions for  their  internal  regulation  are  not  here  intended.  The 
word  prosecution  shows  that  something  criminal  was  intended  : 
but  to  recover  these  forfeitures,  debt  would  be  sustainable,  and  it 
would  not  require  even  a  certificate  of  the  true  time  of  commence- 
ment, necessary  by  our  statute  in  penal  prosecutions.  Even. 
penal  actions  are  not  criminal  prosecutions,  as  they  are  amenda- 
ble and  transitory. 

2.  All  the  decisions  of  our  courts  are  to  be  considered  correct, 
and  conclusive  on  the  parties,  until  regularly  by  law  reversed. — 
When  the  county  court  decided  they  had  not  appellate  jurisdiction 
of  this  cause,  the  appeal  was  thereby  reversed,  and  the  plaintifl 
had  no  other  mode  to  take  further  proceeding  in  the  case  but  to 
take  execution.  Whether  the  county  court  decided  the  question 
eorrecily  or  not,  it  was  the  law  of  that  case  until  reversed.  The 
defendant,  Loveland,  might,  if  the  decision  was  wrong,  by  error* 
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certiorari,  or  mandamus,  have  procured  it  reversed,  as  the  decis-  ^f*"°* 
ion  was  a  final  one  in  the  case. — Barber  vs.  Ripley,  etah  1  Aik.       1829.  ' 
Rep.  80.     Suppose  the  county  court  should  entertain  appellate    Lqreiand 
jurisdiction  of  a  cause  really  not  appealable,  could  an  execution  B     *•■  t  ^ 
be  taken  out  on  the  judgement  below,  treating  the  decision  of  the 
county  court  as  a  nullity  ?    If  so,  the  same  party  might  have  an 
execution  from  the  justice,  and  another  from  the  county  court,  for 
the  same  claim.     If  the  magistrate  is  not  to  follow  the  decision  of 
the  county  court  unreversed,  it  must  be  placing  him  in  the  situa- 
tion of  retaining  or  issuing  an  execution  at  his  peril,  of  always  be- 
ing  subjected  to  a  suit,  by  the  one  party  or  the  other. 

The  opinion  of  the  court  was  delivered  by 

Prentiss,  J. — The  question  presented  by  the  pleadings  in 
this  case  is,  whether  the  execution,  set  forth  in  the  defendants9 
plea  in  bar,  is  a  justification  of  the  .trespass  complained  of;  or 
rather,  whether  the  judgement,  upon  which  the  execution  issued, 
was  vacated  or  annulled  by  the  appeal  taken  from  it,  and  the  ex- 
ecution was  consequently  void.  There  is  no  doubt,  that  when 
an  appeal  is  regularly  allowed,  in  a  case  in  which  an  appeal  is 
given  by  law,  the  judgement  appealed  from  ceases  to  have  any 
force,  and  no  execution  can  issue  upon  it.  But  when  an  appeal 
is  granted  in  a  case,  where  no  appeal  is  given  by  law,  or  the  ap- 
peal is  irregularly  or  informally  taken,  and  is  quashed  or  dismissed 
by  the  appellate  court,  the  appeal  has  no  operation  or  effect  upon 
the  judgement.  The  dismissal  annuls  the  appeal  ab  initio,  and 
leaves  the  judgement  appealed  from  in  force,  and  execution  may 
issue  upon  it  the  same  as  if  no  appeal  had  been  allowed.  If  it 
were  otherwise,  the  appellee,  in  such  case,  would  be  without  reme- 
dy, as  the  appellate  court,  when  an  appeal  is -dismissed,  cannot 
affirm  the  judgement  appealed  from  and  award  execution.    * 

It  appears  from  the  pleadings  in  this  case,  that  the  appeal, 
granted  from  the  judgement  on  which  the  execution  issued,  was 
entered  in  the  county  court,  and  by  that  court  dismissed.  This 
adjudication  of  the  appellate  court,  we  think,  must  be  held  con- 
clusive, until  it  is  reversed.  Whether  the  appeal  was  given  by 
law,  or  was  regularly  taken,  was  a  question  within  the  cognizance 
of  that  court,  and  their  judgement  upon  it  cannot  be  re-examined 
or  inquired  into  in  this  collateral  action.  If  the  appeal  ought  to 
have  been  sustained,  and  the  dismissal  of  it  was  erroneous,  the 
plaintiff  should  have  removed  the  cause  to  this  Court,  or  brought 
his  writ  of  error,  and  obtained  a  reversal  of  the  adjudication. 

Judgement  affirmed. 

Lovtland,  pro  $e. 

Wright,  for  the  defendants. 
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That,  if  several  creditors  of  the  same  debtor  attach  the  same  property  in  succession, 
and  all  perfect  their  debts  by  judgements  and  executions,  and  all  but  the  last  agree) 
to  a  sale  before  judgement,  and  die  avails  are  applied  to  satisfy  the  debt  of  the  first 
attaching  creditor,  but  insufficient  for  that,  the  attaching  officer  is  not  liable  to 
the  last  attaching  creditor  for  any  of  such  property. 

That,  in  any  event,  he  is  only  liable  to  the  amount  of  the  property,  and  that  wiHb* 
recovered  by  the  creditors  according  to  the  priority  of  their  respective  liens. 

This  was  an  action  on  the  case,  against  the  defendant,  as  sheriff 
of  Windsor  county,  for  neglect  of  his  deputy  to  keep  certain  pro- 
perty attached  on  mesne  process*  The  parties  agreed  to  the  fol- 
Ing  statement  of  facts  in  the  case,  upon  which  the  county  court 
rendered  judgement  in  favor  of  the  plaintiff.  The  defendant  ex- 
cepted to  the  decision,  and  the  case  was  reserved  for  the  opin- 
ion of  the  Supreme  Court. 

"  On  or  about  the  26th  of  June,  1828,  James  Breck,  William 
Breck,  John  Tappan,    Elijah  Mixer >  George  B.  Uphafn  and 
William  F.  Munger,  (the  plaintiff  in  this  action,)  sued  out  writs 
of  attachment  against  one  George  Fislce,  returnable  to  the  Dec. 
term  then  next  ensuing,  which  writs  were  placed  in  the  hands  of 
William  Donoghue,  one  of  the  defendant's  deputies,  in  the  order 
of  time  and  priority,  indicated  by  the  names  of  the  creditors  as  a- 
bove  stated.    Upon  these  writs,  the  officer  seized  sundry  goods, 
wares  and  merchandize,  amounting,  as  per  invoice,  to  about  $ — 
and  returned  the  same  as  attached  in  the  order  of  priority  afore- 
said.    Shortly  after  the  attachment  was  made,  the  five  first  attach- 
ing creditors  entered  into  an  agreement  with  each  other,  (id  which 
the  said  Fiske,  the  debtor,  assented,)  to  cause  an  immediate  sale 
of  said  merchandize,  with  the  view  to  the  mutual  benefit  of  all  par- 
ties ;  and  that  the  proceeds  of  the  sale  should  be  applied  to  the 
satisfaction  of  all  the  claims,  in  the  order  of  the  attachment,  so  far 
as  said  proceeds  would  reach ;  and  James  Breck,  the  first  attach- 
ing creditor,  was  designated  as  the  agent  of  all  the  parties  to  the 
agreement,  for  the  purpose  of  effecting  said  sale.      Before  any 
proceedings  were  had   under  the  agreement  before  mentioned, 
the  present  plaintiff,  who  was  the  last  of  said  attaching  creditors, 
was  solicited  to  become  a  party  to  the  same,  but  declined. 

In  pursuance  of  said  agreement,  the  said  Breck  as  agent  for  the 
other  creditors  and  for  himself,  with  said  Donoghuet  proceeded 
to  sell,  at  public  auction,  and  upon  the  28th,  29th,  30th  and  31st 
days  of  July,  and  the  1st  and  2d  days  of  August,  1828,  did  sell  all 
the  merchandize  attached  on  said  writs.  The  sum  for  which  the 
same  was  sold  was  three  thousand  five  hundred  and  fifty-seven 
dollars  seven  cents.     The  sale  was  fairly  conducted,  and  the  a*- 
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mount  realized  thereby  was  probably  greater  than  would  bare  ^35E* 
been  obtained  bad  the  property  been  retained  for  sale  on  execu-      *83Q-  ' 
tioo.    After  deducting  the  expenses  of  the  attachment  and  sale,    Hunger 
there  remained  to  be  applied  upon  the  claims  of  the  ci  editors  the    Hetchor. 
nett  sum  of  $3443  29 ;  which  sum  was  received  by  James  Breck, 
and  being  less  than  the  amount  of  his  own  demand,  was  retained 
by  him  to  his  own  use. 

The  writs  were  returned  at  the  December  term,  1828 ;  the 
actions  were  entered,  and  judgements  rendered  by  default  as 
follows,  viz : 

For  James  Breck,  [in  the  whole]        -  «  $3630  31 

William  Breck,       "  -  -  117  64 

John  Tappan  "  -  226  94 

Ely  ah  Mixer,         «  -  -  119  98 

George  B.  Upham, "  -  -  641  63 

WUlutmF.Munger,  «  -  -  -       223  33 

Total,  -  -  $4958  73 

The  foregoing  case  is  agreed  to  for  the  judgement  of  the  Court  ; 

and  in  case  the  plaintifffs  entitled  to  full  damages,  they  are  agreed 

to  be  $222  33  ;  to  which  additional  interest  from  this  date  is  to 

be  added,  to  the  time  of  final  judgement  herein. 

William  G.  Hunter ,  attorney  for  plaintiff. 
C.  Coolidge,  "    for  defendant." 

Argument 'for  the  defendant. — In  support  of  the  exception  the 
defendant  contends, 

1.  That,  upon  the  facts  stated  in  the  case  made,  the  plaintiff  is 
not  entitled  to  maintain  any  action  against  the  defendant.  In  an 
action  upon  the  case,  the  plaintiff  recovers  for  those  damages  only 
which  are  naturally  consequential  to  the  act  complained  of.  If 
no  such  damages  have  arisen,  there  is  no  gravamen  :  it  is  dam- 
num absque  injuria :  and  where  there  is  no  injury,  the  law  gives 
no  remedy.  It  appears,  that  the  plaintiff  was  solicited  to  become 
a  party  to  the  agreement  for  the  sale  of  the  property,  preserving 
his  right  to  come  upon  the  proceeds,  as  a  creditor,  in  the  same 
relative  order,  in  which  his  attachment  had  been  placed — that, 
notwithstanding  his  refusal,  the  sale  was  made — that  the  sale  was 
"  fairly  conducted,  and  that  the  amount  realized  thereby  was 
probably  greater  than  would  have  been  obtained,  had  the  prop- 
eaty  been  retained  for  sale  on  execution."  It  is  conceded  also, 
that  the  proceeds  of  the  sale  were  not  enough  to  discharge  the 
claim  of  the  first  attaching  creditor ;  and,  that  a  large  amount,  in 
favor  of  four  other  creditors,  having  legal  priority  to  the  present 
plaintiff,  was  left  wholly  unsatisfied.      All  this  is  conclusive  to 
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show,  that  the  plaintiff  never  could  have  obtained  the  slightest  satis- 
faction of  Ati  claim,  had  all  the  forms  of  law  been  pursued,  and 
that  be  has  no  reason  to  complain.  On  the  contrary,  by  so  much 
as  was  saved,. by  the  course  taken,  to  the  general  fund  on  which 
the  creditors  relied,  by  so  much  was  the  plaintiff  brought  nearer 
to  the  perception  of  some  portion  of  that  fund.  Hence,  it  would 
seem  to  be  a  violation  of  first  principles,  to  permit  the  party  to 
found  a  cause  of  action  upon  an  act,  of  which  neither  the  design, 
tendency,  nor  effect,  was  to  his  injury.  Nor  can  it  be  alledged  in 
this  case,  that  the  plaintiff  may  pursue  his  supposed  right  for  the 
purpose  of  ascertaining  it.  That  the  sale  was  made,  as  contem- 
plated, he  was  apprised,  by  the  return  upon  the  execution  in  his 
favor,  as  also  by  the  returns  on  all  the  others.  Of  the  matters 
returned  by  the  officer,  on  both  the  original  and  final  process,  no 
fact  is  put  in  issue  by  the  plaintiff ;  but  the  case  admits  that  the 
sale  was  "  fairly  conducted,"  and  that  the  proceeds  were,  in  good 
faith,  applied  in  satisfaction,  so  far  as  the  same  reached,  of  the 
claim  of  the  first,  in  legal  priority,  of  the  attaching  creditors.  It 
was,  therefore,  with  a  full  knowledge  of  all  the  circumstances, 
that  the  plaintiff  instituted  his  action,  the  apparent  object  of  which 
is  to  charge  the  defendant  with  the  whole  amount  of  the  plaint- 
iff's demand,  upon  the  ground  of  a  supposed  infraction  of  some 
technical  rule  ;  although  the  strongest  equity  is  against  any  recov- 
ery. In  this  view  of  the  case,  to  permit  a  judgement  to  pass  for 
the  plaintiff,  for  even  nominal  damages,  would  be  to  punish  the 
defendant  criminaliter,  without  any  benefit  to  the  plaintiff.  Such 
an  action  has  all  the  tendency,  if  not  the  design,  of  a  suit  for  vex- 
ation, and  is  not  to  be  encouraged. 

In  an  action  for  a  false  return  upon  execution,  the  plaintiffhav- 
ing  failed  to  prove,  that  he  had  sustained  any  damage,  infact%  the 
court  directed  a  nonsuit  to  be  entered. — 6  Mass.  Rep.  242,  Levi 
Pierce  vs.  Geo.  Jackson. — See  also  4  Id.  498. 

2.  But,  should  it  be  determined  that  the  present  action  is 
maintainable,  upon  the  ground  of  a  breach  of  official  duty,  (and  it 
is  conceived  that  no  other  ground  exists,)  the  question  then  arises : 
What  is  the  measure  of  damages? 

It  is  contended,  that,  in  every  action  upon  the  case,  founded  on 
either  the  negligence  of,  or  false  return  made  by,a  sheriff,  or  other 
ministerial  officer,  the  plaintiff  can  recover  no  more  damages  than 
he  has  actually  sustained  ;  and  this  doctrine  rests  on  both  author- 
ity and  principle.  "  If  an  action  on  the  case  had  been  brought," 
say  the  court,  "  it  might  have  been  enquired,  what  was  lost  by 
the  escape  ?" — 2  Johns.  454,  Rawton  vs.  Dole.  To  the  same 
effect  is  cited  6  Id.  270,  Van  Sleet  vs.  Hogeboom.    In  an  action 


OF  THE  STATE  OF  VERMONT. 


527 


1830. 


Bfunger 
Fletcher. 


of  debt  for  escape  from  the  liberties,  it  was  decided,  that  the  J^™0*' 
plaintiff  is  entitled,  prima  facie,  to  his  whole  debt ;  but  it  may  be 
reduced  by  evidence,  that  the  plaintiff  could  not  have  obtained 
the  whole  by  coercion  of  the  defendant. — 9  Johns.  300,  Kellogg 
vs.  Munroe  h  Brown.  The  case  noted  above,  from  4  Mass. 
496,  was  an  action  of  the  case  against  a  sheriff  for  not  seizing,  on 
execution,  chattels  which  he  had  attached  and  returned  on  the 
mesne  process.  Defence,  that  they  were  the  property  of  another 
than  the  debtor. — C.  J.  Parsons,  in  delivering  the  opinion  of  the 
court,  says,  "  we  are  satisfied,  that  under  the  general  issue,  the 
defendant  may  prove  that  he  was  guilty  of  no  neglect,  and  that 
the  plaintiff  has  sustained  no  injury."  That  nominal  damages 
only  can  be  recovered  in  breach  of  official  duty,  from  which  no 
substantive  injury  arises. — See  Cowen,  678. — 1 1  Mass.  188,  Nye 
vs.  Smith.— 1  Saunders,  37  n.  (2.)— 2  T.  R.  126.— 5  Mass. 
312  and  note,  Colby  vs.— 9  Id.  136.— 10  Id.  474,  Weld  vs. 
Bartlett.  In  case  against  an  officer  for  not  keeping  goods  at- 
tached by  him,  so  that  they  might  have  been  taken  in  execution, 
although  the  officer  had  neglected  his  official  duty,  yet,  it  appear- 
ing that,  if  he  bad  adhered  to  it,  the  plaintiffs  would  have  de- 
rived no  benefit  from  their  attachment,  he  was  held  to  be  entitled 
to  nominal  damages  only. — Rich  et  al.  vs.  Bell,  16  Mass.  294. 

Argument  for  the  defendant. — The  creditor's  right  is  under 
the  operation  of  law  only  ;  it  is  not  aftected  by  any  consent  of 
the  debtor.  1.  If  the  goods  are  taken  on  the  execution,  then  he 
has  the  direct  effect  of  the  lien,  the  goods  themselves.  2.  If  the 
sheriff  permits  them  to  be  eloigned,  he  has  an  indirect  ef- 
fect of  the  lien,  by  action  against  the  sheriff,  which  stands  in  place 
of  the  c;oods.  And  a  recovery  against  the  sheriff,  by  a  creditor, 
for  the  value  of  the  goods,  is  a  bar  to  all  subsequent  attaching 
creditors,  the  same  as  though  the  goods  were  sold  and  all  applied 
on  the  first  attaching  creditor's  execution.  But,  in  this  case,  the 
goods  were  suffered  to  be  eloigned  by  the  creditor's  consent :  he, 
therefore,  could  have  no  action  against  the  sheriff ;  and  the  legal 
eflect  of  the  sheriff's  return  on  BrecVs  execution  is  nulla  bona, 
by  consent  of  Breck.  The  acts  of  the  sheriff  in  applying  the  a- 
vails  on  the  execution,  does  not  validate  the  act  of  sale.  It  has 
no  other  effect  than  to  satisfy  the  execution  by  way  of  the  debtor. 
The  case  in  principle  is,  that  of  a  debtor  delivering  the  goods  to 
the  creditor  in  satisfaction  of  his  debt.  The  act  of  saler  there  fore, 
rendered  it  impossible  for  the  creditor  to  perfect  his  lien,  1.  to 
the  goods ;  they  are  converted.  2.  to  the  remedy  against  sher- 
iff: that  is  gone   by  consent.  .   The  judgement  was  a  nugato- 
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ry  act.  Why  take  the  judgement  for  form  sake  when  it  could 
not  be  executed  t  The  execution  was  also  nugatory  for  the  sense 
reason.  Why  then  should  there  have  been  any  subsequent  pro- 
ceedings ?  The  same  reason  might  then  have  been  given  as 
now,  viz  :  You  are  no  loser,  because,  had  the  lien  been  legally 
perfected,  there  would  have  been  no  property  for  you.  The  lien 
was  destroyed  when  the  goods  were  converted ;  and  it  is  not  re- 
stored by  the  act  of  Breck  or  the  sheriff  in  applying  the  avails. 
This  is  the  act  of  the  party  which  he  may  or  may  not  do  ;  not  of 
the  sheriff  officially.  The  second  creditor  is  entitled  to  the  sur- 
plus ;  but  there  is  no  legal  mode  of  ascertaining  the  value,  but 
by  a  sheriff's  sale  at  auction  on  execution.  Any  other  auction 
sale  is  not  evidence  of  value.  Plaintiff  is  not  to  be  put  to  a  trial 
in  pais  to  ascertain*  the  value.  There  may  be  cases  In  which  this 
course  would  be  convenient ;  but  that  is  a  question  of  legislation,* 
and  the  legislature  has  repeatedly  refused  to  interfere.  Suppose 
the  sale  was  without  the  consent  of  the  debtor,  the  principle  would 
not  be  different.  The  cases  in  Massachusetts  adopt  equitable 
principles  which  have  never  been  applied  to  attaching  creditors. 
The  consequences  would  be  injurious.  It  may  lead  to  collusion: 
as  to  the  value.  1 .  A  private  sale  must  be  as  good  as  an  unauthor- 
ized public  sale.  2.  The  evidence  of  value  must,  m  esses  of 
unauthorized  conversion,  rest  within  the  power  of  the  creditor' 
(converting)  and  debtor.  3.  Other  creditors  put  to  the  incon- 
venience of  hunting  up  testimony  of  value.  So  likewise,  as  to' 
quantity.  Goods  are  attached  in  general  terms,  without  a  per- 
fect description  of  quantity.  This  disposition  of  goods  is  not  con- 
templated in  our  law,  nor  to  be  encouraged.  And  the  argument 
which  supports  this  sale,  will  dispense  with  all  subsequent  proceed- 
ings, judgement  and  execution,  leaving  every  thing  in  pais,  wbenr 
a  second  creditor  sues  :  viz.  if  all  is  honest,  second  creditor  had 
lost  nothing,  and  why  put  the  first  to  any  trouble  if  he  can  get  his? 
pay  ? 

Hutchinson,  J.  delivered  the  opinion  of  the  court. — If  the' 
plaintiff  has  sustained  any  injury,  by  the  defendant's  neglect  to 
preserve  for  him  the  property  attached  on  his  writ,  he  must  re- 
cover for  that  injury.  If  it  is  certain  that  he  sustained  no  injury, 
he  is  not  entitled  to  recover.  The  position  assumed  by  the  plaint- 
iff is,  that  he  obtained  a  lien  upon  the  property,  subject  to  the 
five  prior  attachments,  and  that  no  disposition  of  the  property,  in 
whole  or  in  part  by  agreementoftheothercreditorsandthe  debt- 
or, can  affect  his  lien.  This  is  so  far  correct,  that  we  must  ex- 
amine how  the  contract  in  question  has  varied  the  disposition  of 
the  property. 
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*f  he  agreed  case  shows,  that  the  plaintiff  was  the  sixth  attach-  ^£*"°*' 
ing  creditor  upon  the  same  goods ;  that  Bftck's  debt,  first  put  on>  loao. ' 
was  of  a  greater  amount,  than  was  in  fact  realized  from  the  sate  Muog9r 
of  the  goods ;  that  all  these  creditors  entered  their  actions  in  F{e£'h6r( 
court,  and  obtained  judgements  for  the  amount.  The  papers  re- 
ferred to  in  said  agreed  case  shows,  th*t  the  executions  were  is- 
sued and  delivered  out  in  season  to  preserve  the  lien  on  the  prop- 
erty, created  by  the  several  attachments.  And  that  the  officer 
has  endorsed  on  Breck's  execution  the  amount  of  the  avails  of 
the  sate  of  all  the  goods  attached,  and  interest  received  by  him 
on  the  same.  But  bis  endorsement,  instead  of  stating  an  adver- 
tisement and  sale,  after  the  execution  was  delivered  to  him, 
states  the  sale  at  given  days  in  July  and  first  of  August  proceed- 
ing, and  that  this  was  by  agreement  of  those,  who  appear  to  be  all 
the  persons  interested  except  the  plaintiff.  This  marks  the  only 
deviation  from  a  regular  and  legal  pursuit  of  Breeds  lien.  Had 
the  avaib  been  applied  in  payment  of  Breck's  debt  without  its 
being  perfected  by  a  judgement,  this  would  have  been  substituting 
an  agreement  for  the  attachment,  and  would  have  destroyed 
the  Hem  The  dabt  6f  Brack,  and  its  amount,  have  been  estab- 
lished just  as  they  would  have  been,  if  no  agreement  had  been 
made,  and  the  lien  kept  good  by  his  execution^  and  delivery  of  the 
same  to  the  officer* 

The  only  ground  of  complaint  of  injury  to  the  plaintiff  is,  that 
the  property  might  have  been  sold  for  more  on  the  execution  at 
the  time  the  officer  had  it,  than  when  it  was  in  fact  sold.  This, 
if  supported  by  fact;  would  be  a  just  ground  of  complaint.  But* 
this  is  answered  by  the  facts,  to  which  the  parties  have  agreed, 
to  wit :  "  that  the  safe  was  fairly  conducted,  and  the  amount  re* 
alized  probably  greater  than  would  have  been  obtained  by  sale  on 
execution." 

It  seems  that  the  five  creditors  agreed  to  the  sale,  from  a  con- 
sciousness, that  there  was  not  sufficient  property  to  pay  all  theii» 
debts,  and  from  a  wish  to  save  the  expense  of  keeping,  and  the 
loss  by  the  perishing  of  the  goods.  And,  after  all  this  caution* 
the  judgements  of  these  five  creditors,  who  thus  agreed  to  the 
sale,  amounted  to  nearly  thirteen  hundred  dollars  more  than  was 
realized  from  the  goods.  The  facts,  agreed  to  in  the  case,  seem 
to  have  disposed  of  all  the  uncertainties,  which  might  attend  a 
case,  where  the  action  brqpght  was  settled,  by  a  sale  of  the  prop- 
erty in  payment  of  the  debt,  before  judgement.  These  creditors 
kept  their  lien  good  upon  the  property.  If  their  officer  had  neg- 
lected to  apply  the  avails  of  the  goods  on  their  executions,  ac- 
cording to  their  priority,  each  might  have  sued  him  for  his  neg- 
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made  :  the  action  would  hare  been  in  the  same  shape,  and  con- 
tained the  same  recitals.  And  all  the  use,  the  officer  could  ever 
have  made  of  that  agreement  in  his  defence,  would  have  been  up- 
on the  measure  of  the  damages  to  be  recovered  against  him. — 
He  might  contend,  that  they  should  be  content  with  the  sale  as  to 
the  amount  they  would  recover. 

Thus  far  we  have  treated  the  subject  as  if  the  agreement,  for 
the  sale  of  the  property  before  judgement,  formed  an  important 
branch  of  this  defence. 

But,  there  is  another  view  that  should  not  be  forgotten.    Sup* 
pose  the  Sheriff,  having  made  the  attachments  for  the  six  credi- 
tors upon  the  same  property,  had  sold  the  property  at  private  sale, 
or  public  auction,  or  converted  it  to  his  own  use,  without  any  a- 
greemeot  or  consent  of  the  attaching  creditors,  and  they  had 
pursued  their  actions  to  judgement  and  execution,  as  they  have 
now  done,  what  would  have  been  their  remedy  ?    It  would  have 
been,  that  each  might  have  sued  him  as  the  plaintiff  now  has,  and, 
amongst  them  all,  recovered  the  value  of  the  property  as  the  jury 
should  assess  it ;  and  this  value  roust  have  been  applied  for  the 
benefit  of  those  creditors,  according  to  their  priority  of  lien ;  that 
is,  if  the  jury  should  fix  the  value  as  this  case  fixes  it,  Breck 
would  have  recovered  the  whole  value,  in  part  satisfaction  of  his 
debt,  and  each  other  action  must  have  failed,  and  the  defendant 
recovered  his  cost.    As  the  other  creditors  have  all  kept  their 
lien  good,  the  same  as  the  plaintiff  has  his,  by  judgement  and  ex- 
ecution, and  delivery  to  the  officer,  if  the  plaintiff  would  urge   % 
different  value  from  the  avails  of  said  sale,  he  mpst  expect  the  a- 
mount  of  the  other  five  executions  to  be  fir£  deducted,  and  be 
content  with  the  balance  only.    But  no  such  question  is  urged  ; 
and,  in  no  view  presented  by  the  case,  has  the  plaintiff  sustained 
any  injury,  from  any  neglect  of  which  he  complains.    We  con- 
sider that  there  is  error  in  the  judgement  of  the  county  court,  and 
the  same  is  reversed,  and  judgement  must  be  entered  for  the  de- 
fendant to  recover  his  cost. 

Judgement  reversed. 
Hunter ',  for  the  plaintiff. 
Coolidge,  for  the  defendant. 
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Sklsctmsn  or  Cavbndmh  v$.  Wkathebwield  Tuhnpue  ^wwob. 

Company.  i«ao. 

That  the  service  of  a  petition  and  citation  must  not  be  made  after  sunset  Saturday 


That  if  it  is  so  served,  it  will  abate. 

But  the  Court  can,  in  some  cases,  abate  the  citation  and  retain  the  petition,  and  make 
an  order  of  notice. 

Hutchinson,  J. — This  was  a  petition  praying  for  an  order  of 
this  Court,  that  said  Company  remove  a  certain  gate  from  the 
place  where  it  stands  on  their  turnpike  road.  This  is  prayed  for 
under  a  provision  of  the  grant  to  said  corporation  of  said  turnpike 
road.  A  citation  had  been  issued,  signed  by  a  Judge  of  this 
Court,  and  was  served  on  the  petitionees,  thirty  days  before  Court. 

The  defendants  appeared  by  their  agent  and  pleaded  in  abate- 
ment, that  said  service  was  made  after  the  setting  of  the  sun,  to 
wit,  at  nine  o'clock,  Saturday  evening. 

To  this  the  petitioners  demurred,  and  the  petitionees  joined  in 
demurrer. 

The  counsel  for  the  petitioners  contended,  in  support  of  their 
demurrer,  that  this  case  does  not  come  within  the  statute  of  1 801, 
page  604,  this  being  a  mere  notice  to  appear.  The  statute  ren- 
ders null  and  void  the  service  of  any  writ,  process,  warrant,  or  de- 
cree, if  made  after  the  setting  of  the  sun,  Saturday  evening,  and 
before  twelve  o'clock,  Sabbath  night.  The  Court,  however,  con- 
sidered that  this  citation  was  a  process  within  the  meaning  of 
the  statute.  If  the  defendants  had  neglected  to  attend  this  Court, 
according  to  its  mandate,  the  prayer  of  the  petition  might  have 
been  granted  on  an  ex  parte  hearing.  The  legislature  intended,  by 
this  statute,that  no  person  should  have  his  meditations,  at  this  hour, 
consecrated  by  the  statute  as  holy  time,  disturbed  by  the  intru- 
sions of  worldly  cares  ;  especially  such  as  would  tend  to  create 
an  anxious  solicitude,  till  advice  could  be  obtained. 

The  Court  adjudged  the  plea  sufficient  to  abate  the  citation* 
but  permitted  the  petitioners  to  retain  the  petition  on  the  docket, 
and  take  an  order  of  notice  returnable  next  term. 

Washburn,  for  the  petitioners. 

Aikins,  for  the  petitionees. 
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*««££  Adm'ks.  of  Sylvester  Pond  n.  Clau  Wabnkb. 

A  as  surety  forB  executed  with  him  a  note  to  C,  and  after  the  note  had  became  pay  aw 
Me,  B  executed  a  contract  of  indemnity  to  A,  thereby  engaging  to  pay  the  note  to  C» 
"so as  wholly  to  indemnify  and  save  harmless  the  said  (A)  from  lib  liability  on. 
said  note,  by  reason  of  his  signing  the  same  as  surety  as  aforesaid."  Held  that 
this  was  but  a  common  contract  of  indemnity,  and  that  A  most  have  sustained  actual 
damage  to  entitle  him  to  sue  upon  it. 

Semblet  that  it  would  have  been  otherwise,  had  the  indemnity  be«a  given  to  A  in  tbe> 
same  terms,  before  the  note  to  C  became  payable. 

The  allowance  by  commissioners  of  a  large  demand  against  the  estate  of  a  surety, 
when  duly  reported  to  the  probate  court  and  registered  among  the  claims  against  die 
estate,  is  a  damnification,  and  will  entitle  the  administrator  to  sue  the  principal  upon 
his  promise  of  indemnity. 

Ejectment  for  a  tract  of  land  in  Addison,  brought  here  upon 
exceptions  taken  by  the  defendant  at  the  trial  in  the  county  court. 

The  plaintiffs  claimed  title  under  a  mortgage  deed  executed 
by  the  defendant  to  the  intestate  on  the  1st  of  November,  A.  D. 
1826.  The  condition  of  the  deed  recited,  that  on  the  8th  day  of 
January,  A.  D.  1825,  the  intestate  executed  to  ApoUos  Austin^ 
with,  and  as  surety»for,  the  defendant  and  two  other  persons,  a 
promissory  note  of  that  date,  for  the  sum  of  $400,  and  payable 
in  one  year  from  date.  It  then  provided,  that  if  the  defendant 
should  well  and  truly  pay,  or  cause  to  be  paid  to  said  Austin  the 
note  aforesaid,  "  so  as  wholly  to  indemnify  and  save  harmless  the 
"  said  Sylvester  from  his  liability  on  said  note,  by  reason  of  his 
"  signing  the  same  as  surety  as  aforesaid,"  then  said  deed  was  to 
become  void,  but  otherwise  to  remain  in  force.  To  show  a  breach 
of  this  condition  the  plaintiffs  proved,  that  hi  the  fall  of  A.  D. 
1827  the  intestate  died,  and  the  administration  of  his  estate  was 
thereupon  granted  to  them  ;  that  they  represented  the  estate  in- 
solvent, and  commissioner?  were  appointed  to  receive  and  allow 
the  claims  of  creditors  ;  that  Austin  presented  the  note  aforesaid, 
which  was  allowed  against  the  estate  on  the  12th  day  of  May,  A, 
D.  1828,  and  that  the  doings  of  the  commissioners  were  duly 
reported  to  the  probate  court,  and  there  accepted  and  allowed. 
As  evidence  of  payment  of  this  demand  to  Austin,  the  plaintiffs 
showed  the  note  aforesaid  at  the  trial,  in  the  hands  of  their  at- 
torney, with  the  following  words  written  thereon  ; 

"  Rec'd  the  contents  of  these  notes  of  H.  Brevoort,  (one  of  the 
plaintiffs. )  "  A.  Austin." 

No  other  evidence  of  payment  was  given,  nor  was  the  signature 
of  Austin  to  the  receipt  aforesaid  proved.  The  defendant  insist- 
ed that  these  facts  were  not  sufficient  to  work  a  forfeiture  of  the 
condition  ;  but  the  county  court  decided  otherwise,  and  gave 
judgement  for  the  plaintiffs.  The  defendant  filed  exceptions 
which  were  passed  to  this  court  for  a  hearing  and  decision  thereon. 
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Woodbridgc,  far  the  defendant,  contended,  That  the  mere  lia-    *£™™*' 
bility  of  the  intestate  to  be  sued  upon  the  note,  and  the  allowance      1830.  ' 


of  the  same  against  his  estate,  gave  do  cause  of  action  upon  therm's  of  Pon* 
contract  of  the  defendant,  and  were  not  sufficient  to  work  a  breach  w&raer. 
of  the  condition.— 1  Swift's  Dig.  413.— 2  Con.  Rep.  244.  He 
also  insisted  that  the  possession  of  the  note  by  the  attorney  of  the 
plaintiff,  with  a  pretended  receipt  of  payment  upon  it,  but  with- 
out any  proof  of  actual  payment,  or  of  the  execution  of  said  re- 
ceipt by  Austin,  was  not  evidence  from  which  a  payment  of  the 
debt  could  be  presumed. — 3  Stark.  Ev.  1384.  And  that  the 
receipt,  if  duly  proved,  did  not  show  a  payment  by  the  plaintiffs 
as  administrators,  but  rather  imported  a  purchase  of  the  claim  by 
H.  Brevoorty  in  his  individual  capacity. 

Hawley,for  the  plaintiffs, insisted,  That  this  was  not  like  a  com- 
mon contract  of  indemnity*  The  condition  of  the  deed  expressly 
provided  against  the  liability  of  the  intestate,  and  not  merely  a- 
gainst  his  ultimate  loss  or  injury.  It  was  therefore  necessary,  in 
order  to  save  the  condition,  that  the  defendant  should  have  paid 
the  note  immediately,  or  at  least  within  a  short  and  reasonable 
time.  He  also  contended  that  the  defendant,  by  suffering  the 
demand  to  come  against  the  estate,  and  be  allowed,  had  clearly 
violated  the  condition,  as  inconvenience  and  additional  expense 
were  thereby  thrown  upon  the  estate.  And  that  the  evidence  of 
payment  in  this  case  was  sufficient,  for  that  it  would  be  at  least 
prima  facie  evidence  against  Austin  himself. 

Roycs,  J.  delivered  the  opinion  of  the  court. — When  the 
mortgage  deed  was  executed,  the  intestate  had  been  liable  on  the 
note  to  Austin  a  long  time,  as  it  had  fallen  due  in  January,  A.  D. 
1 826.  And  the  parties  could  scarcely  have  contemplated,tbat  the 
mortgage  must  of  necessity  be  forfeited  as  soon  as  it  was  made. 
Had  it  been  executed  before  the  note  became  payable,  the  lan- 
guage used  in  the  condition  would  probably  have  borne  the  con- 
struction for  which  the  plaintiffs  now  contend  ;  but  being  execut- 
ed after,  those  expressions  are  not  to  be  understood  as.  providing 
against  a  mere  liability  to  Austin,  but  only  against  the  consequen- 
ces of  such  liability.  This  then  was  a  common  contract  of  in- 
demnity, where  the  liability  of  the  surety  to  be  sued  is  not  alone  a 
breach  of  the  contract  As  it  does  not  appear  tljat  the  intestate 
was  at  all  damnified  in  his  life  time,  the  right  of  tne  plaintiffs  to 
recover  must  therefore  depend  on  the  question,  whether  any  ac- 
tual damage  has  accrued  to  the  estate.  The  facts  relied  on  to 
show  a  payment  of  the  debt  by  the  administrators  are  insufficient 
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A""**    for  that  purpose,  it  least  in  this  action.    The  single  objection  that 
1880.  '   the  receipt  upon  the  note  has  no  date,  and  that  no  extraneous  ev- 


Warnar. 


Adin'«.ofPoiid*dence  was  given,  to  ascertain  whether  the  supposed  payment  waff 
before,  or  after,  the  commencement  of  this  suit,  is  fatal ;  and 
whether  the  evidence-  was  proper,  or  sufficient,  to  create  a  pre- 
sumption of  payment  at  some  time,  we  have  no  occasion  at  pres- 
ent to  determine.  The  only  remaining  ground,  on  which  to* 
claim  a  forfeiture,  is  the  allowance  of  the  claim  before  commis- 
sioners, with  its  necessary  and  probable  consequences  to  the  es- 
tate. These  we  deem  sufficient  to  entitle  the  plaintiffs  to  recov- 
er. That  the  hearing,  allowance,  and  report  of  a  demand  of  such 
importance  did  occasion  expense  to  the  estate,  to  some  extent,  is 
certain ;  and  that  it  may  have  affected  the  whole  plan  of  adminis- 
tration, is  not  improbable.  The  allowance  of  commissioners  is 
tantamount,  in  many  respects,  to  a  judgement  at  law ;  and  a 
judgement  recovered  against  a  surety,  especially  if  he  has  borne 
the  expenses  of  the  suit,  will  doubtless  entitle  him  to  an  action  a- 
gainst  the  principal.  On  this  ground  the  judgement  of  the  county 
court  roust  be 

Affirmed. 

JV.  Ha  why  f  for  plaintiffs. 

E.  D.  JVoodbridge,  for  defendant. 


h.Q-%^^.— 


Addison, 

January, 

1830. 


George  Cleaveland  vs.  Harvet  Demuto. 

To  enable  a  party  to  avoid  the  levy  of  an  execution  upon  land  by  proving  fraud  ill 
the  judgement,  it  is  necessary  that  he  should  have  acquired  a  legal  interest  in  the- 
land  as  against  the  judgement  debtor.  It  is  not  sufficient  that  he  claims  the  land 
by  a  previous  levy  which  is  defective  and  void. 

Quart,  whether  an  equitable  interest  in  the  property  would  entitle  a  party  to  go 
into  such  evidence  of  fraud. 

Ejectment  for  74  acres  of  land  in  Salisbury,  to  which  both 
parties  claimed  title  under  the  Vermont  Glass  Factory  Company. 
The  plaintiff  gave  in  evidence  the  record  of  a  judgement,  execu- 
tion, and  levy  upon  the  premises,  in  favor  of  Simeon  Hyde  against 
said  company,  perfected  in  September,  A.  D.  1819,  and  a  deed* 
from  Hyde  to  himself,  dated  September,  26,  1821.  The  de- 
fendant relied  upon  a  judgement,  execution,  and  levy  upon  the 
same  premises,  in  (avor  ofAsakel  Strong  against  said  company, 
made  in  May  Jft.  D.  1816,  a  deed  from  Strong  to  Hart  ^  French^ 
dated  August,  2,  1816,  and  a  deed  from  Hart  fy  French  to  the 
defendant,  dated  March,  10,  A.  D.  1826;  but  it  being  prov- 
ed at  the  trial,  that  the  magistrate  who  appointed  appraisers  upon 
said  execution  was  a  stockholder  in  the  company,  and  interested 
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In  the  levy,  the  defendant's  et idence  of  title  was  excluded  by  the    a*m»«»> 
court.    The  defendant  then  offered  evidence  to  prove,  that  the      ifto.  ' 
judgement  in  favor  of  Hyde  against  the  company,  under  which  ckareian<i 
the  plaintiff  derived  title,  was  fraudulent,  and  that  the  plaintiff  bad 
notice  of  the  fraud,  be  having  acted  as  the  agent  of  Hyde  in  pro- 
curing said  judgement*    This  evidence  being  objected  to  by  the 
plaintiff,  and  excluded  by  the  court,  a  verdict  and  judgement  pas- 
sed in  favor  of  the  plaintiff.    And  the  defendant  having  filed  ex- 
ceptions to  the  decision  of  the  county  court,  the  same  was  brought 
up  for  revision  here,  according  to  the  statute. 

After  argument,  the  opinion  of  the  court  was  delivered  by 
Rotce,  J. — As  the  statute  of  November  15,  A.  D.  1821,  see. 
7,  avoids  fraudulent  judgements  and  executions  "  as  against  the 
11  party  or  parties,  only,  whose  right,  debt  or  duty  is  endeavored 
11  to  be  avoided,  their  heirs,  executors,  administrators  or  assigns," 
the  question  in  this  case  is,  whether  the  defendant's  situation,  with 
respect  to  the  company,  and  to  the  property  in  question,  entitles 
him  to  claim  the  benefits  of  the  statute,  and  to  impeach  the  plaint- 
iff's title  on  the  ground  of  fraud,  It  is  said  he  stands  in  the  place 
of  Strong  who  was  a  creditor  of  the  company,  and  whose  debt 
was  apparendy  satisfied  by  a  levy  upon  the  premises  id  question, 
prior  to  that  under  which  the  plaintiff  claims  ;  that  Strong's  levy 
has  never  been  avoided  or  impeached  by  the  company,  who  have 
acquiesced  in  this'  mode  of  satisfying  their  debt  to  Strong ;  and 
that  the  defendant,  being  in  possession  under  a  deed  from  Strong9 
and  under  a  title  from  the  company  apparently  legal,  has  a  right 
to  go  into  the  evidence  of  fraud,  as  the  grantee  of  a  creditor  whose 
right  was  endeavored  to  be  avoided,  and  also  for  the  purpose  of 
disarming  the  plaintiff  of  his  right  to  impeach  the  title  acquired  by 
Strong. 

It  may  be  granted  that  the  defendant  has  all  the  rights  of  Strongs 
and  that  the  question  is  the  same  as  if  Hyde  and  Strong  were  the 
parties  to  this  action,  and  yet  we  think  the  evidence  of  fraud  was 
properly  excluded.  The  practice  of  setting  aside  or  correcting  a 
levy  upon  land,  by  application  to  the  court  which  issued  the  ex- 
ecution, has  never  prevailed  in  this  state,  except  in  certain  cases 
where  a  scire  facias  is  given  by  statute,  and  then  the  application 
is  made  by  the  judgement  creditor  and  not  by  the  debtor  ;  nor 
has  the  distinction  now  attempted,  between  levies  which  are  void 
and  those  which  are  only  voidable,  ever  been  recognized.  It  was, 
therefore,  competent  for  the  plaintiff  to  invalidate  the  levy  under 
which  the  defendant  claims,  and  the  court  hsve  before  decided 
that  the  evidence  given  was  proper  for  that  purpose.*    The  con- 

•Settled  by  the  CQurt  t»  diii  cause  at  the  last  term,  on  a  bill  of  eioeptioos  present 
lag  that  question. 
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Addisok,    sequence  wa$,  that  the  defendant  was  left  in  possession  without 
1830. '    title  and  as  a  trespasser.    The  creditor  himself  acquired  no  inter-' 


Cleveland.  est  *n  tue  'an(*  D7  tne  lev7>  8°  as  t0  entitle  him  to  impeach  the 
Deminr  r'Snt  °^  Byde  or  his  grantee  on  the  ground  of  fraud,  and  the  de- 
fendant cannot  be  allowed  to  stand  in  a  better  situation.  Had 
the  defendant  entered  under  a  contract  with  the  company  for  a 
purchase  of  the  land,  or  had  he  shown  any  other  claim  to  the 
property,  which  a  court  of  equity  would  probably  enforce,  against 
a  creditor,  and  to  protect  such  equitable  right,  had  offered  evi- 
dence of  fraud  in  the  plaintiff's  title,  the  case  might  perhaps  have 
deserved  a  different  consideration*  No  such  question  however 
is  now  before  the  court,  as  the  levy  of  an  execution  has  no  re- 
semblance to  the  transfer  of  property  by  contract  of  the  parties, 
it  being  a  compulsory  process  which  if  not  wholly  legal  is  wholly 
void.  These  parties  are  not  on  equal  ground,  for  while  the  plaint- 
iff, by  reason  of  his  connexion  with  the  property  in  question,  haa 
a  right  to  expose  the  weakness  of  the  defendant's  title,the  defend-* 
ant,  for  want  of  any  legal  .right  or  interest  in  the  property,  is  not 
at  liberty  to  urge  the  particular  objection  of  fraud  to  the  title  of  the 
plaintiff.  The  defendant  would  seem  to  be  in  little  danger  of  suf- 
fering materially  from  this  decision,  since  he  has  a  right  to  attach 
and  set  oft  the  land  anew,  if  the  title  of  the  plaintiff  is  really  in- 
fected with  fraud. 

Judgement  of  county  court  affirmed. 

Doolittle  and  Bates,  for  plaintiff. 

Phelps  and  Starr,  for  defendant. 


"-^-%.«%<@'%^%^*- 


addisoit,  Robert  B.  Bates  vs.  Peter  Starr. 

January, 
1830.  a  parol  agreement  between  creditor  and  debtor,  not  founded  upon  any  new  consuP 
•ration,  that  Hie  former  shall  suspend  a  debt  already  due  in  mone> ,  and  receive 
payment  of  the  same  in  future  professional  or  official  services  of  the  latter,  is  not 
binding  on  the  creditor,  although  the  debtor  may  have  extinguished  a  part  of  the 
debt  by  services  under  the  agreement,  and  is  willing  to  extinguish  the  whole  in  the 
same  manner ;  but  an  action  will  lie  at  any  time  to  recover  the  balance  of  the  debt 
which  remains  unpaid. 

Interest  is  recoverable  on  the  balance  of  an  unsettled  account,  to  be  computed  from  a 
reasonable  time  after  the  account  accrued,  which  in  ordinary  cases  for  work  and 
labor  is  one  year. 

Error  to  reverse  a  judgment  of  Addison  county  court,  render- 
ed upon  the  report  of  auditors.  The  defendant  in  error  brought 
his  action  on  book  account  against  the  plaintiff  in  error,  and  the 
auditors  reported,  in  substance,  that  the  account  of  the  plaintiff 
in  that  action  consisted  of  services  rendered  as  a  justice 
of   the  peace,  commencing   in  A.  D.    1817,  and  ending  in 
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A.  D.  1827 ;  that  in  1819  stid  services  Amounted  to  ibout  #130,  %£g 
6n  account  of  which  the  defendant  had  then  paid  in  professional  ser-  no- 
tices and  otherwise  about  $37  ;  that  from  the  latter  period  un-  Bates 
til  the  dealings]  of  the  patties  were  discontinued,  the  defend-  s£^ 
ant  was  also  a  magistrate  and  performed  services  as  such  for  the 
plaintiff}  during  which  time  the  services  of  the  plaintiff  foMhe 
defendant  araburited  to  about  $100,  and  those  of  th'6  defendant 
for  the  plaintiff  to  about  $115;  that  the  parties  being  sworn,  the 
defendant  testified,  that  immediately  preceding  the  commence- 
ment of  mutual  accounts  for  services,  as  afore&aid,  in  1819,  it  was 
verbally  agreed  between  himself  and  the  plaintiff,  that  they  sh6uld 
Exchange  services  as  magistrates,  and  that  neither  should  demand 
payment  for  his  servfces,  except  in  likfe  services  to  be  rendered 
by  the  otbe'r,  and  tbat  the  balance  then  due  the  plaintiff  was  ex- 
pressly included  in  this  agreement ;  that  they  acted  Under  the 
Agreement  s6  ldng  as  the  services  on  either  side  were  continu- 
ed ;  that  he  hid  never  waived  the  contract,  and  that  he  claimed 
the  benefit  of  it  in  defence  to  the  action — That  the  plaintiff  did 
not  admit  the  existence  of  the  agreement,  but  testified  to  his  want 
of  recollection  and  disbelief,  for  several  reasons  assigned,  (as  that 
he  had  supposed  he  had  a  right  to  exact  money  for  the  balance  of  th6 
a'ccount,and  had  never  made  such  a  contract  with  any  other  latty efr> 
though  he  had  exchanged  services  as  a  magistrate  With  several, 
he.)  that  such  agreement  Was  eVet  made.  It  also  appeared  by 
the  report,  that  the  parties  accidentally  fell  into  a  dispute  as  to  thd 
fact  of  such  an  agreement,  whereupon  the  plaintiff  demanded  & 
settlement,  and  soon  after  brought  his  action* 

The  auditors  further  reported,  that  they  considered  the  par- 
ties respectively  entitled  to  full  and  equal  credit,  but  that,  in  their 
opinion,  the  testimony  of  a  party  defendant  was  not  sufficient  td 
prove  a  contract  of  this  description,  when  opposed  by  testimony  of 
the  party  plaintiff  to  the  effect  aforesaid.  They,  therefbfe,feund  dud 
to  the  plaintiff  the  sum  of  $81  23,  as  the  balance  of  the  accounts, 
and  also  gave  as  interest  thereOn,  from  October  1,  1820*  to  J  unci 
1,  1828,  the  sum  of  $37  36.  The  defendant  filed  exceptions 
tb  the  report  of  the  auditors,  as  well  for  their  decision  upon  the 
legal  effect  of  the  testimony  given,  as  for  the  allowance  of  in- 
terest upon  the  acicodnt  }  but  the  sdme  was  accepted  by  the  coun- 
ty court,  and  final  judgement  being  rendered  thereon,  this  writ  of 
ertor  was  brought,  and  the  common  error  assigned. 

The  cause  was  now  argued  by  the  parties  in  person  upon  thtf 
tWo  points  raised  by  the  exceptions  below  ;  but  as  the  Court  con- 
sidered the  right  of  recovery  to  rest  upon  a  different  ground,  the 
arguments  are  omitted* 

SS8 
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adduoh,        Royce,  J.  delivered  the  opinion  of  the  court.— Jt  seen*  to  b# 

January,  ...  ,  .  .      , 

1839.      necessary  in  this  case  to  determine,  whether  the  agreeement  on 
Bates      which  the  plaintiff  in  error  relies  would  constitute  a  defence  to  the 
Starr.      Bet*00  :  f°r  if li  would  not,  the  judgement  of  the  county  court 
ought  not  to  be  reversed,  whatever  our  opinion  might  be  of  their 
decision  upon  the  exceptions  taken.    We  would,  willingly  avoid 
this  point,  as  it  was  not  taken  in  the  argument ;   but  as  it  may  at 
any  time  be  assumed  by  the  plaintiff  below,  we  think  it  cannot 
consistently  be  passed  over  by  the  Court,  and  that  we  are  bound 
to  say,  whether  upon  due  proof  of  the  agreement,  with  the  other 
facts  stated  in  the  report,  the  action  would  be  legally  barred  or 
suspended.    At  the  lime  when  this  agreement  is  alleged  to  have 
been  made,  the  balance  of  accounts  in  favor  of  the  plaintiff  below 
was  little  short  of  $100,  being  a  larger  sum  than  he  finally  re- 
covered, exclusive  of  interest.     And  for  any  thing  appearing  in. 
the  report,  this  was  a  debt  then  due  in  money,  for  which  he  was 
/     entitled  to  sue  whenever  he  chose.      Under  such  circumstances, 
the  agreement,  so  long  as  the  parties  should  continue  to  act  under 
it,  would  doubtless  operate  to  apply  the  balance  of  the  new  ac- 
count, if  in  favor  of  the  defendant,  in  liquidation  of  the  former 
balance  in  favor  of  the  plaintiff*     But  the  important  question  is, 
whether,  if  the  plaintiff  chose  to  put  an  end  to  the  agreement,  it 
would  still  have  the  effect  to  defeat  or  suspend  his  right  of  action 
for  the  old  acoount.    There  are  several  ways  in  which  a  cause 
of  action  for  a  simple  contract  debt  may  be  suspended  or  destroy- 
ed without  actual  payment ;  as  by  a  judgement  recovered,  an  a- 
ward  made,  a  higher  security  taken,  or  by  an  accord  and  satisfac- 
tion.   And  it  is  not  uncommon  that  such  a  disposition  or  appro- 
priation is  made  of  a  subsisting  debt,  in  the  arrangement  of  some, 
new  undertaking  or  adventure,  as  would  operate  in  effect  like 
payment,  and  defeat  an  action  for  the  debt.      It  is  impossible 
however,  to  find  in  the  present  instance  any  thing  but  a  stipula- 
tion, by  which  the  debt  due  the  plaintiff  was  to  be  gradually  paid 
off  in  a  particular  manner.  And  if  this  can  operate  to  extinguish  or 
suspend  his  right  of  action  for  the  debt,  it  must  have  that  effect 
either  as  an  accord  and  satisfaction,  or  as  a  contract  upon  which 
the  parties  might  have  reciprocal  remedies.    It  is  stated  upon  the 
authority  of  a  few  old  cases  to  which   we  have  not  had  access* 
that  mutual  promises  in  relation  to  an  antecedent  debt  may  bar  an 
action  for  such  debt.    The  facts  in  neither  of  the  cases  are  giv- 
en, but  one  is  said  to  have  arisen  under  the  statute  of  frauds.— 
1  Com.  DAo2.—T.  Ray.  450.— 2  T.  Jones,  158,  168.— On 
the  other  hand,  it  is  laid  down  in  all  die  books  as  a  general  prin- 
ciple, that  an  accord  without  satisfaction  is  not  binding  on  the 
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creditor,and  the  reason  assigned  is,  that  bis  agreement  to  accept    ^PJ£soir' 
a  different  satisfaction  from  the  one  to  which  he  is  entitled  is      1830.  ' 


without  consideration,  and  also  that  "  accord  executory  Bates 
as  only  substituting  one  cause  of  action  in  the  room  of  another,  gjjj^ 
which  might  go  on  to  any  extent" — 8  H.  BL  317. — There  may 
be  cases  of  a  secondary  contract  executed  on  the  part  of  the  debt- 
or, or  so  far  executed  that  he  could  not  recede  from  it  without 
great  inconvenience,  which  are  not  intended  to  be  affected  by 
this  decision  ;  like  the  one  put  by  Butter ,  J.  (2  T.  R.  28,)  and 
others  which  may  readily  be  supposed.  But  we  think  the  alleg- 
ed promise  of  the  creditor  in  this  instance,  to  accept  payment  of 
bis  debt  in  the  particular  mode  stated,  would  not  be  binding  upon 
him,  and  that  he  would  have  a  legal  right  at  any  time  to  decline  a 
further  execution  of  the  contract,  and  recover  such  part  of  the 
old  debt  as  should  remain  unpaid* 

In  computing  the  interest  it  is  evident  the  auditors  considered 
the  principal  sum  reported,  of  $81  23,  as  part  of  the  balance  due 
in  1819,  and  they  allowed  interest  upon  it  after  one  year  from 
that  time.  This  was  consistent  with  the  general  usage  and  the 
course  of.decisions  in  this  state.  We  have  not  followed  the  £n~ 
glish  or  New  York  practice  upon  this  subject. 

Judgement  of  the  county  court  affirmed. 


Horatio  Walker  vs.  Smith,  Robinson  b  Co.  Bi niciwgtoic, 

February, 
Where  A,  B  and  C,  heingjointowners  of  a  large  amount  of  real  and  personal  estate,  183^# 
sold  the  same  on  credit  to  the  defendants)  who  executed  to  each  of  the  vendors  sep- 
arate securities  for  his  portion  of  the  purchase  money  ; — held  that  in  an  action  by  A 
upon  the  notes  thus  executed  to  him,  the  defendants  were  not  entitled  to  prove  fraud- 
ulent representations  of  the  vendors,  for  the  purpose  of  reducing  the  damages ;  the 
defendants  not  having  rescinded  the  purchase. 

Assumpsit  upon  a  promissory  note,  and  tried  in  the  county 
court  upon  the  general  issue.  On  trial  the  defendants  offered  ev- 
idence to  prove  the  following  facts  : — That  the  note  in  question 
was  given  upon  a  purchase  by  the  defendants  and  another  per- 
son, from  the  plaintiff  and  his  late  partners,  Simeon  Gratiger  and 
Lewis  L.  Peet,  of  an  ore  bed  and  furnace,  about  300  tons  of  ore 
dug,  certain  lands,  wood  and  coal,  a  store  of  goods,together  with 
sundry  debts  due,  and  other  property,  estimated  in  the  whole  at 
$10,000— That  the  respective  shares  of  said  vendors  in  the  pur-  «. 

chase  money  were  separated,  and  securities  were  executed  to 
each  for  his  portion — That  upon  the  sale  the  vendors  falsely, 
fraudulently  and  deceitfully,  represented  to  the  purchasers,  that 
the  stack  in  said  furnace  was  made  in  the  best  manner  and  of  the 
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ft  best  materials,  that  a  quantify  of  ore  from  the  bed  aforesaid  hit 
****££?'*    been  Proved  at  •*•  &**&**  furoace>  «nd  found  l0  roake  the  fir31 


quality  of  iron,  and  that  the  300  tons  aforesaid  was  the  produce  of 
the  same  bed — That  the  purchasers  relying  on  these  representa- 
tions and  believing  the  same  to  be  true,  were  thereby  induced  to 
make  said  purchase — That  in  fact  the  stack  was  badly  built  and 
of  very  bad  materials,  consisting  m  part  of  a  scaly  rotten  kind  of 
ftone,  and  in  part  of  lime  stone,  and  that  after  a  blast  of  about 
100  days  it  crumbled  down  and  fell  to  pieces — That  no  ore  from 
tbe  bed  aforesaid  had  ever  been  tried  at  Pittsford,  but  a  quantity 
from  a  different  bed  had  been  there  proved  and  found  to  be  good ; 
and  that  the  ore  bed  purchased,  as  also  the  300  tons  of  ore,  were 
of  no  value,  and  that  all  these  facts  were  well  known  to  the  plaint- 
iff and  his  partners  at  the  time  of  the'  sale.  The  defendants 
claimed  the  right  of  proving  these  facts,  either  to  defeat  the  ac- 
tion or  to  reduce  the  damages.  This  evidence  was  objected  to 
by  the  plaintiff  and  rejected  by  the  court.  And  a  verdict  being 
returned  for  the  amount  of  the  note,  and  judgement  rendered 
thereon,  the  defendants  filed  exceptions  to  the  decision,  and  tbe 
same  were  passed  to  tfiis  court  according  to  the  statute*  • 

Bennet  and  Aiken,  in  support  of  the  exceptions. — To  save 
circuity  of  action  this  defence  ought  to  be  let  in,  if  it  can  be  with- 
out prejudice  to  the  substantial  rights  of  the  parties.  The  strong 
inclination  of  courts  in  modern  times  has  been  to  prevent  circuity 
of  action  wherever  it  can  be  done.  They  have  even  gone  so  far 
as  to  determine  by  repeated  adjudications,  that  matter  of  defence 
in  a  former  action  cannot  be  used  to  lay  the  foundation  of  a  sub- 
sequent suit.— 9  Johns.  232.— 12  Id.  347.— Mid.  377. — 1 
Johns.  C.  437.— Tilton  vs.  Gordon,  1  JV.  H.  Rep.  33.— Fish- 
er vs.  Samuda,l  Camp.  190.  It  is  not  perceived  why  justice 
may  not  be  done  by  admitting  the  defence,  as  well  as  by  driving 
tbe  defendants  to  their  cross  action. 

It  is  an  established  rule  that  between  original  parties  the  con- 
sideration of  a  bill  or  note  may  be  enquired  into.  Where  a  bill  or 
note  is  given  voluntarily  and  without  consideration,  it  imposes  no 
liability  to  pay.  So  where  there  has  been  a  total  failure  of  con- 
sideration, this  constitutes  a  good  defence. — Yeh.  4. — 7  T.  R. 
121.— 1  H.  Bl.  64.— 19  Johns.  53. 

So  where  a  bill  or  note  is  given  for  more  than  was  originally 
due,  damages  may  be  apportioned.— Peake's  C.  61.— 2  Stark* 
R.  145.— 1  Esp.R.  2GI. 

Where  there  has  been  simply  a  partial  iailure  of  considera- 
tion, without  warranty  or  fraud,  it  is  admitted  the  cases  present 


Smith  et  «L 
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greater  difficulties,  and  it  is  not  easy  to  reconcile  them. — ^*f'*B  jy£^^* 
Con.  276.-2  Kent's  Com.  376.— 1  Camp.  40.— 2  Id.  346.—       lrao*' 
2  Stark.  Ev.  281. — 14  East,  486.     By  these   authorities  it     Wa!ker 
would  seem  that  this  defence  has  been  excluded  ;  but  by  others, 
that  it  has  been  let  in  under  similar  circumstances. — 7  Johns. 
383. — 6  East,  110.    Ld.  Ellenborovgh  and    Ch.J.Kent,\n 
laying  down  the  rule  that  this  defence  is  not  to  be  received,  ex- 
pressly exclude  the  idea  of  fraud,  as  entering  into  the  cases  where 
the  rule  applies  ;  and  it  is  strongly  intimated,  that  if  the  failure  of 
consideration  had  arisen  from  fraud,  the  defence  would  be  availa- 
ble. 

Fraud,  as  a  general  rule,  vitiates  every  contract  tainted  by  it. 
But  if  this  court  should  recognize  the  distinction  between  fraud  in 
procuring  a  contract,  and  fraud  which  goes  only  to  the  consider* 
ation,  yet  we  contend  it  may  be  set  up  as  a  defence  in  either 
case.  And  the  effect  will'be,  either  to  entirely  defeat  a  recove- 
ry, or  to  reduce  the  damages  and  prevent  a  circuity  of  action. — 
13  Johns.  302.— 16  ld.  230.— 1  Johns.  C.  437,— 2  Taunt.  2. 
—Peake.  C.  216.— 1.  Stark.  R.  42.-3  Camp.  453. 

Smith  and  Sargeant,  contra. — No  action  could  be  maintained 
upon  the  representations  which  the  defendants  offered  to  show  in 
defence.— Chit.  Con.  134-222.— 2  Stark.  Ev.  468-9-70.— 
Cro.  J.  386.— 1  Jlik.  269.— 1  Wheaton's  Selw.  484.  They 
may  all  be  construed  as  the  mere  expression  of  opinion,  and  the 
defendants  by  the  use  of  proper  diligence  could  have  tested  their 
correctness. 

But  though  an  action  might  have  been  supported,  yet  the  rep- 
resentations cannot  be  shown  in  defence  to  a  note  given  for  the 
property*  A  partial  failure  of  consideration  is  no  defence  to  an 
action  on  bill  or  note,  even  to  reduce  the  damages. — Chit.  Con. 
169.— 2  Stark.  Ev.  280.— 1  Sw,  Dig.  718.— 1  Wheaton's 
Selw.  24L— 2  Wheat.  R.  13— 1  Camp,  40.— 3  ld.  38.— 7 
East,  483.— 14  Id.  486. 

The  representations  were  not  admissible  on  the  ground  of 
fraud  ;  for,  from  the  defendants'  own  showing,  the  fraud  was  on- 
ly partial,  and  the  contract  was  not  rescinded  on  their  part. — 
Chit.  Con.  137  to  140-188-275.— 1  Chit.  PL  348.— 1  Wheat- 
on's Selw.  69,  486,  (notes  9-10 J  2  Wheat.  R.  13. 

Rotce,  J.  delivered  the  opinion  of  the  court  to  the  following 
effect. — Two  questions  are  presented  in  this  case.  The  first  is 
a  general  question  of  some  importance,  whether  evidence  of  the 
description  which  was  offered  by  the  defendants  is  admissible 
in  an  action  on  a  promissory  note,  to  reduce  the  amount  of  dam* 
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HB«vva^««4ig«i;  the  second  is,  whether  ic  ought  to  to  received  in  this  par- 
1830/*'   ticular  instance,  if  admissible  in  common  cases. 
Walker         It  may  be  safely  assumed  as  a  general  principle,  that  an  entire 

Snha'et  aL  want  or  ^a*'ure  °f  consideration  avoids  a  note  ;  that  fraud  whicb 
affects  the  entire  contract,  and  prevents  the  whole  benefit  expect- 
ed from  it,  wiR  also  avoid  it j  and  that  fraud  which  goes  only  to 
a  part  of  the  consideration,  if  k  defeats  any  important  object  of  lb* 
contract,  will  avoid  thre  contract  at  the  election  of  the  party  de- 
frauded* Here  was  not,  however,  an  entire  failure  of  considera- 
tion, nor  a  fraud  in  relation  to  all  the  property,  nor  any  offer  to  res- 
cind the  contract  of  purchase. 

In  assumpsit  for  services  performed,  and  for  goods  add  and  de- 
livered, it  appears  to  be  settled,  that  in  the  former  case,  (with 
some  few  exceptions,)  if  the  plaintiff  goes  opon  a  quantum  mer*tir 
he  is  considered  as  putting  the  value  of  bis  services  directly  in  issue  £ 
and  the  defendant  is  of  coarse  entitled  to  enter  at  large  into  evi- 
dence to  show  want  of  skill  or  unfaithfulness  in  the  plaintiff,  or  any 
defect  or  insufficiency  in  the  work  }  and  the  rule  of  damages  is 
the  measure  of  actual  benefit  conferred  by  the  service*  And  if 
is  now  generally  held  that  this  course  is  so  decidedly  proper  and 
expedient,  that  a  subsequent  action  for  the  badness  of  the  work 
will  not  be  supported  :  unless  where  the  service  has  been  net 
merely  Worthless,  but  has  occasioned  a  positive  injury.  The  role 
is  the  same  where  a  certain  price  was  stipulated,  provided  the  de- 
fendant has  given  seasonable  notice  of  his  intention  To  make  such 
defence  ;  and  in  many  cases  the  evidence  has  been  received 
without  regarding  this  distinction.  In  the  action  for  goods  sold, 
if  it  is  strictly  a  quantum  valebant,  the  like  evidence  of  defective 
quality  is  admissible,  and  for  the  same  general  reason.  If  a  price 
was  expressly  agreed  on,  or  is  fairly  to  be  implied,  so  that  the  plain* 
tiff  would  not  be  answerable  for  defects,  except  by  reason  of  si 
warranty  or  fraud,  here  it  is  not  disputed  that  a  fraud  which  defeated 
the  whole  benefit  of  the  purchase,  of  a  partial  fraud,  if  the  pur* 
chaser  repudiated  the  contract  on  that  ground,  might  be  given  in 
evidence.  And  we  believe,  though  this  has  been  sometimes  con- 
troverted, that  evidence  of  a  warranty,  or  of  fraud  going  only  to 
lessen  the  benefit  of  the  purchase  which  was  hot  rescinded,is  within 
the  policy  of  modern  decisions  and  should  be  admitted* — 13JoAnt. 
302.— 7  East,  480  (note.)— 1  Stark.  R.  107—18  Johns.  141. 
If  however  a  promissory  note  or  bill  of  exchange  has  been 
given,  upon  the  considerations  already  mentioned,  or  any  other, 
different  rules  appear  to  prevail.  An  original  want  of  considera- 
tion as  to  a  part  of  the  note,  or  a  failure  of  consideration  as  to  a 
put,  may  still  be  shown,  provided  the  amount  to  be  thereby  do- 
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ducted  is  matter  of  certain  computation,  with  reference  to  the^MwoTopr, 
whole  sum  contained  in  the  note*     In  other  words,  the  note  may      1830.  ' 
be  apportioned  according  to  the  consideration  which  continues  to     Wa&er 
exist  at  the  time  of  the  triaL— 1  Esp.  R.  261.— 2  Burr.  1082.—  ^^  ^ 

5  Eap.  141.— 2  Camp.  346.-7  Johm.  383.— 13  Ibid.  283.— 

6  East,  110.— Peake's  C.  6L— 2  Stark.  R.  166,  304.  But  if 
the  tendency  of  the  evidence  is  not  to  show  a  certain  sum  to  he 
abated,  by  reason  of  the  want  or  failure  of  a  specified  part  of  the 
consideration,  but  to  establish  in  favor  of  the  defendant  a  claim  to 
unliquidated  damages,  the  current  of  reported  decisions  is  certain- 
ly opposed  to  its  admission. — 1  Camp.  40,  and  notes, — 2 
JJtd.346.— 3IWd.38.— 14  JSarf.486.— %  Wheat.  13.— l&ar*. 
Rep.  51.— 1  Green/.— 352.— 2  Stark.  Ev.  281.  The  evidence 
here  offered  was  decidedly  of  this  character,  and  the  defendants 
did  not  renounce  the  purchase  on  account  of  fraud.  • 

The  doctrine  on  this  subject  may  have  been  influenced  by  the 
negotiable  quality  and  commercial  character  of  bills  and  notes, 
and  an  apprehension  of  embarrassments  which  a  different  rule 
night  put  upon  this  circulation.  So  far  as  this  reason  is  concern- 
ed,the  objection  to  such  evidence  would  lose  its  force  in  this  state, 
as  our  statute  has  subjected  these  securities,  in  any  stage  of  nego- 
tiation, to  every  offset,  and  other  matter  of  e§uitable  defence,which 
could  be  set  up  between  the  original  parties.  Experience^ as  shown 
the  great  ad  vaniageof  consolidating  the  different  enquiries,  relating 
to  the  same  transaction,  in  a  single"  trial,  and  this  Court  would 
rather  extend  than  circumscribe  the  limits  of  the  practice.  In 
a  case  therefore  where  the  damages  sought  to  be  deducted,tfaough 
uncertain,  are  clearly  less  than  the  amount  of  the  note  sued,  and 
where  the  transaction  is  not  so  complicated  as  to  render  the  en- 
quiry inconvenient,  we  should  not  probably  consider  the  prevail- 
ing rule  sp  stubborn  as  to  forbid  the  introduction  of  the  evidence. 

In  this  case  however  we  are  satisfied  that  it  was  properly  re* 
jected.  The  rule  contended  for  is  an  innovation  upon  the  old 
law,  introduced  for  the  sake  of  convenience  and  to  prevent  a  mul« 
liplicity  of  actions,  and  should  be  governed  in  its  application  by 
the  reasons  which  led  to  its  adoption.  But  applied  to  this  case, 
it  would  in  our  Opinion  tend  rather  to  increase  than  diminish  liti- 
gation. Upon  this  scheme  the  defendants  must  either  deduct 
their  whole  damages  from  the  demands  of  this  plaintiff,  or  take 
their  chance  of  deducting  rateably  against  the  diflerent  vendors, 
as  they  shall  severally  attempt  to  enforce  their  demands.  The 
former  course  would  be  unjust,  and  the  latter  inconvenient  if  not 
impracticable.  And  besides,  as  these  successive  assessments  of 
damages  would  be  made  by  different  juries,  and  would  of  course 
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B^™v!*'i*Bet  in  amount»  ^y  wouW  probably  occasion  a  new  series  d? 
183°-   '   actions  to  enable  the  vendors  to  equalize  the  losses  artiong  them- 
Walker     selves.     It  is  urged  however  that  as  the  plaintiff  and  his  partner* 
ftnith'etal.  were  *n  fault,  they  have  no  right  to  complain  of  the  consequences- 
But  to  this  it  is  a  sufficient  answer  for  the  present  purpose,  thai 
the  shares  of  the  Vendors  in  the  purtihaSe  money  were  separated 
by  consent  of  the  defendants,  who  executed  to  each  distinct  secu- 
rities for  his  portion.    The  evidence  was  therefore  properly  re^ 
jected,  and  the  judgement  of  the  county  court  must  be  affirmed. 

Judgement  affirmed; 
Bennet  and  Aiken,  for  plaintiff. 

Smith  and  Sargeant,  for  defendant; 
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An  open  and  exclusive  possession  and  improvement  of  land  for  any  considerable  time) 
claiming  title  thereto,  is  such  presumptive  evidence  of  title  in  the  possessor,  that 
an  attaching  creditor  of  a  third  person  in  whom  the  record  evidence  of  title  is,  will 
be  held  to  be  affected  with  notice  of  a  deed  from  his  debtor  to  the  party  in  posses^ 
sion,  though  such  deed  may  have  been  recently  given,  in  execution  of  a  contract  of 
'  purchase  under  which  the1  possession  was  taken,  and  not  recorded: 

This  was  ejectmen^f or  a  part  of  lot  No.  66,  in  the  fourth  di« 
Vision  in  Middlesex.  The  seisin  of  the  plaintiff  was  laid  on  the 
16th,  and  the  ouster  on  the  20th  day  of  July,  A.  D.  1828.  On  trial 
in  the  county  court,  the  plaintiff  proved  the  defendant  in  posses-2 
sion  at  the  commencement  of  the  action,  and  gave  in  evidence 
the  record  of  an  attachment  of  the  premises  in  question,  on  a  writ 
of  attachment  in  favor  of  the  plaintiff  against  one  Joel  Mead,  fol- 
lowed by  a  judgement,  execution  and  levy  of  the  same  upon  said 
premises,  made  within  five  months  from  the  rendition  of  judge- 
ment. The  levy  was  made  on  the  16th  day  of  July,  A.  D< 
1828jtrecorded  in  the  town  clerk's  office  on  the  21st*  and  in  the 
office  from  which  the  execution  issued,  on  the  23d  day  of  the 
same  month.  The  attachment  was  served  on  the  15th  day  of 
February,  1828,  and  a  copy  of  the  writ,  together  with  an  abstract 
containing  the  substantial  part  of  the  writ,  and  the  officer's  return, 
were  then  left  by  the  officer  in  the  town  clerk's  office  ;  but  the 
clerk,  being  absent  at  the  time,  did  not  personally  receive  these 
papers,  till  the  23d,  when  he  entered  a  certificate  upon  them,  that 
they  had  been  received  in  his  absence  on  the  1 5th,  and  were  filed 
by  him  on  the  23d.  The  substantial  part  of  the  writ  and  the  re- 
turn wer^  recorded  from  the  abstract  aforesaid  on  the  25th  day  of 
February,  A.  D.  1828.  The  plaintiff  also  showed  the  record  of 
a  deed  of  the  same  premises  from  Joel  Mead  to  the  defendant, 
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Which  deed  was  dated  on  the  12tb  day  of  Fe&rtiary,   1828,  ieftWAsanuTow 
for  record,  in  the  absence  of  the  town  clerk  on  the  16th,  received       im ' 
by  him  and  filed  for  record  on  the  23d,  and  recorded  on  the  25th     2Mo% 
day  of  the  same  month. 

The  defendant  proved  that  on  the  1st  day  of  June,  1818,  Jon* 
athan  Arms  executed  to  Joel  Mead,  a  bond  for  a  deed  of  a  farm, 
consisting  of  parts  of  lots  no.  66,  67,  and  68,  in  the  4tb  division, 
and  28  in  the  1st  division,  and  including  the  premises  in  question, 
which  farm  he  afterwards  deeded  to  said  Mead — That  in  the 
course' of  the  same  year  the  defendant  verbally  contracted  for  the 
purchase  of  the  farm  from  Joel  Mead,  at  the  price  of  seven  hun- 
dred dollars,  and  in  part  payment  for  the  same,deeded  to  a  third 
person,  by  direction  of  Joel  Mead,  another  farm  at  the  price  of  four 
hundred  dollars  5— <hat  in  the  spring  of  181 9,  the  defendant,  under 
the  contract  aforesaid,  entered  and  took  possession  of  said  farm, 
and  was  soon  after  prosecuted,  in  ejectment,  for  about  thirty  acres 
of  it,  which  was  contained  in  lot  no.  67,  by  Charles  Bvlkley,  who 
recovered  the  same  by  a  title  adverse  to  that  6fArmj. — That  th* 
defendant  continued  to  possess  the  other  parts  of  the  farm  un- 
der said  contract  for  a  purchase*  and  made  valuable  improvements 
thereon  by  clearing  and  fencing  the  land,  and  building  a  dwelling 
house  on  that  part  contained  in  lot  no.  66,  and  has  eVer  since  re* 
mained  in  possession. — That,  on  the  1 2th  day  of  February,  1828* 
in  pursuance  and  execution  of  the  contract  aforesaid,  Joel  Mead 
executed  to  the  defendant  in  due  form  of  law,  a  deed  <of  convey- 
ance of  all  the  farm,except  the  thirty  acres  so  recovered  by  Bulk* 
ley;  This  was  the  same  deed  which  was  given  in  evidence  on 
the  part  of  the  plaintiff. 

The  questions  raised  on  the  trial  were,  whether  the  plaintiff  by 
his  attachment  and  levy  had  acquired  a  priority  of  title  under  Joett 
Mead,  and  if  so,  whether  he  had  shown  such  a  seisin  and  ouster  as 
would  enable  him  to  recover  upon  his  declaration,  and  whether  4 
notice  to  quit,  or  an  entry,  or  demand  of  possession  wfere  neces<* 
sary  before  bringing  the  action.  These  points  being  hiled  in  fa* 
vor  of  the  defendant,  and  verdict  and  judgement  accordingly,  the 
plaintiff  filed  exceptions  which  were  passed  to  this  court  for  a 
final  hearing  according  to  the  statute. 

The  cause  was  now  argued  at  length  upon  all  the  question! 
rnada  at  the  trial,  by  Upham  for  the  plaintiff,  and  Baylies  for  the 
defendant.     The  former  cited — 1  Chip.  42,  48, 49.-3  Vessey% 

Jr.  478 2Atk.  275.-3  lb.  654.— 6  Johns.  137.— 1  lb.  573* 

10  lb.  185,457-— 14  lb.  124, 417. —2  Mass.  509.— 14  lb.  296t 
—15  75.233.— 16  JM06.— 3Ptc*.149.— 4  ifc.253.— I  Cratch, 
160.— 2  Vern.  384.— 2  Fonb.  153.— AmbkfilS. 
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W*323P*'    Tbt  ,atttr  c5ted— 9  Jtfiw- 506-— 3  *• 576- — *  *• M4- — * 

1830/     Ifc.  457.-6  lb.   36,  487.— 10  J6.  62.— Vert.   Stat.  85,  108, 
jUMe,     211,  421.— 2  Bl.  Com.  314.— Co,  Lit.  345. 

****  Royce,  J.  delirered  the  •pinion  of  the  court. — The  members 

of  the  court  are  not  fully  agreed  in  opinion  upon  the  point  of  pri- 
ority in  recording,  between  the  plaintiff 's  attachment  and  the  de  • 
fendant's  deed  ;  but  for  the  present  occasion  that  point,  as  also 
those  relating  to  the  seisin  and  ouster  as  laid  in  the  declaration, 
and  to  the  necessity  of  an  entry,  notice  to  quit,  or  demand  of  pos- 
session preparatory  to  bringing  the  action,  are  ruled  in  favor  of 
the  plaintiff. 

The  principal  question  to  which  our  attention  has  been  directed 
is,  whether  the  facts  in  this  case,  aside  from  the  record  of  the  deed, 
furnished  evidence  sufficient  to'  affect  an  attaching  creditor  vof 
Joel  Mead  with  notice  of  title  in  the  defendant.  Notice  may  bo 
of  different  kinds,  as  constructive,  from  a  record  authorised  by  law, 
express,  when  direct  information  of  a  fact  is  communicated  to  the 
party,  or  implied,  when  the  fact  is  sufficiently  indicated  by  other 
circumstances.  The  proposition  that  a  prior  unrecorded  deed, 
il  bona  fide  and  for  a  valuable  consideration,  will  prevail  against  a 
subsequent  purchaser  having  notice  of  such  deed,  has  been  long 
settled  beyond  controversy  ;  and  the  question  here  is  not  upon  the 
general  rule,  but  upon  the  species  of  notice  to  be  required,and  the 
kind  of  evidence  by  which  it  should  be  shown.  This  subject 
teems  to  have  been  much  discussed  in  Massachusetts,  under  a 
part  of  their  statute  which  is  eActly .similar  to  the  5th  section  of 
ours. — Vt.  Statute,  167.  In  Norcross  vs.  Widgeryfl  Mass.  506, 
Parsons,  Ch.  J.  says,  "  The  provision  of  the  statute  for  register- 
ing conveyances  is  to  prevent  fraud,  by  giving  notoriety  to  aliena- 
tions. But  it  the  second  purchaser  has  notice  of  the  first  convey- 
ance, the  intent  of  the  statute  is  answered,  and  his  purchase  af- 
terwards is  a  fraudulent  act.  This  notice  may  be  express,  or  it 
may  be  implied  from  the  first  purchaser  being  in  the  open  and  ex- 
clusive possession  of  the  estate  under  his  deed."  In  the  supple- 
ment to  3  Mass.  576,  Judge  Trowbridge,  speaking  of  the  entry  of 
a  grantee,  under  an  unrecorded  deed  says, — "  and  such  entry, 
being  followed  by  a  visible  improvement  of  the  land,  and  taking 
the  profits  thereof,  is  such  evidence  of  an  alteration  of  the  propr 
erty,  as  will  amount  to  the  implied  notice  thereof."  In  Farnsxcorth 
vs.  Childs,  4  Mass.  637,  Parsonst  Ch.  J.  again  remarks, — 
*4  and  it  has  been  very  reasonably  determined  that  notice  to  th* 
second  purchaser  may  be  either  express  or  implied.  It  is  express, 
when  knowledge  of  tbe  first  conveyance  has  in  fact  been  comoiu- 
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nitated  to  him.    It  may  be  implied  from  circumstances ;  as  when  Wl3JJ3J°*# 
the  first  purchaser  is  in  possession  claiming  the  land."    The  same       W30. 
doctrine  is  laid  down  in  each  of  the  other  cases  cited  on   the  part     Rabto 
of  the  defendant.    The  case  in  3  Pick.  149,  was  one  in  which  the      ^^ 
possession  was  held  not  to  be  sufficiently  notorious  to  furnish  ev- 
idence of  title.    The  learned  opinion  there  given  is  calculated  to 
limit,  but  does  by  no  means  overrule,  the  doctrine  of  previous  de- 
cisions.    The  cases  in   4  Pick.  252,  and  5  lb.  450,  are  distin- 
guishable from  the  present.     Upon  the  whole  there  is  no  doubt 
that    implied    notice  is  admissible  in    these  cases,  to  affect 
the  validity  of  a  second  purchase,  and  that  an  open  exclusive  pos- 
session and  improvement  of  the  land  for  any  considerable  time  is 
proper  ewdeWce  to  establish  such  notice.  * 

In  the  present  instance  there  was  a  possession,  attended  with 
every  ostensible  character  of  ownership,  for  about  nine  years  pre- 
vious to  the  attachment.  The  defendant  paid  no  rent,  nor  did  or 
suffered  any  act  implying  title  in  another ;  he  cleared  the  land  and 
built  upon  it  as  any  absolute  proprietor  would  have  done.  And 
we  think  such  possession  was  notice  to  the  public,  quite  sufficient 
to  put  any  person  upon  enquiry  into  the  defendant'*  title,  who  after 
all  this  would  attempt  to  acquire  one  under  Joel  Mead.  It  is 
true  that  when  the  attachment  was  made  the  defendant's  deed 
was  very  recent ;  but  still  the  presumption  of  a  right  in  him  was  so 
strong,  that  the  plaintiffacted  at  his  peril,  and  must  submit  to  the 
legal  title  in  which  this  presumptive  evidence  bad  finally  termina- 
ted. 

That  an  attaching  creditor  is  equally  affected  with  notice  of  a 
prior  conveyance  as  any  other  purchaser,  we  believe  is  little 
doubted  by  the  profession  at  this  day,  though  formerly  it  was  sup- 
posed there  was  a  distinction.  There  seems  to  be  no  good  rea- 
son for  the  difference,  since  the  ground  of  impeaching  the  second 
purchase  is  fraud  upon  the  rights  of  the  first  purchaser ;  and 
no  creditor  can  claim  an  indulgence  to  commit  a  fraud. — 4  Mass. 
639.-6  lb.  487.— 10  lb.  60.— 1  Swift's  Dig.  120. 

Judgment  of  the  county  court  affirmed. 

Upham,  for  the  plaintiff. 

Baylies,  for  the  defendant. 
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That  an  indictment  for  not  making  and  opening  a  road,  laid  by  a  committee  appoint- 
ed by  the  Court,  need  not  describe  the  survey  by  courses  and  distaoees.- 

I  is  sufficient  if  it  describe  it  as  laid  from  snch  a  place  through  a  gulf  northward  to 
each  a  place^n  analogy  to  the  statute  provision  relative  to  indictments  for  not  rev 
pairing  highways. 

That  the  offer  to  prove  it  impossible  to  make  a  road  where  hud  was  correctly  rev 
jected. 

This  was  an  indictment  for  not  making  and  opening  i  newly 
laid  road  through  sard  town. 

The  papers  presented  to  the  Conn  were  too  voluminous 
to  admit  of  publication.  The  points  of  aov  considera- 
ble importance  are  selected,  and  the  arguments  upon  tsj^se  points 
presented.  There  was  a  jury  trial  in  the  county  court,  and  ex* 
ceptions  allowed.  The  verdict  was  against  the  town.  The  ex- 
ceptions show,  that  the  defendants  offered  to  prove,  that  it  was  ab- 
solutely and  physically  impossible  to  make  the  road  where  it  was 
laid.     This  was  objected  to  and  rejected. 

The  defendants  then  filed  a  motion  in  arrest,  which  was  over- 
ruled by  the  county  court.  On  motion  of  defendants,  all  was 
ordered  to  the  Supreme  Court.  The  particular  facts  will  be  suf- 
ficiently understood  from  the  arguments  and  opinion  of  the  Court, 
without  any  other  recital. 

Mr  Collamerjor  the  respondents.*— As  every  objection  which 
would  be  good  on  demurrer  is  equally  good  in  arrest,  in  criminal 
proceedings,  and  as  all  the  strictness  of  common  law  pleadings  is 
still  preserved  in  these  proceedings,  nothing  is  to  be  taken  by  in- 
tendment, nothing  cured  by  verdict,  and  no  statute  of  jeofails  or 
amendments  applying,  the  defendants  urge  the  following  objec- 
tions. 

1 .  The  statement  of  the  term  of  the  Supreme  Court,  to  wfr, 
"  in  the  month  of  August,"  is  insufficient.  Every  term  is  enti- 
tled of  the  first  day  of  the  term.  No  such  term  as  that  here  stat- 
ed, ever  was,  or  could  be,  authorized  by  law. 

2.  It  is  not  averred  that  the  proceedings  of  the  Supreme  Court 
appear  of  record  ;  nor  is  any  profert  made  of  such  record.  This 
is  ever  necessary  when  the  alleged  matter  should,  by  law,  appear 
of record. 

3.  It  is  not  to  be  intended  the  proceedings  of  the  Supreme 
Court  are  any  better  than  here  stated,  and  therefore  the  road 
as  here  established,  "  up  Dog  River  and  down  Ay  res'  Brook/' 
is  too  uncertain  to  satisfy  the  statute  or  to  create  a  duty. 

4.  If  any  real  survey  of  the  road   was  made,  it  should  so  ap- 
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pear  in  tha  indictment,  and  be  set  outf  thai  it  might  be  defended,    °j£;^' 
if  the  duty  had  been  performed,  and  if  not,  be  a  bar  to  a  subse-      183°- ' 
quent  prosecution.    If  a  different,  or  general  description  will  an-       suit* 
•wer,  no  end  can  be  had  to  prosecutions.      Nor  does  our  statute,  Broowieid. 
permitting  a  general  description  of  roads  out  of  repair,  apply  to 
this. 

5.  It  does  not  appear  by  the  indictment  that  the  survey  of  the 
road  was  ever  recorded  in  the  town  ot  Broolcfidd. 

On  the  exceptions  for  a  new  trial. — The  question  here  lies 
within  a  narrow  compass ;  that  is,  are  the  respondents  at  liberty  to 
prove  that  it  is  absolutely  impossible  to  lay  and  open  a  road  where 
the  survey,  accepted  by  the  court,  locates  it  ? 

1.  It  is  not  a  power  possessed  by  man  over  his  fellow  man  in 
any  of  the  forms  or  departments  of  government  to  make  that  a  du- 
ty which  is  impossible. 

2.  It  may,  perhaps,  be  said,  This  is  true ;  but  we  merely  hold, 
that  the  acceptance  by  the  Supreme  Court  is  conclusive  proof 
that  it  is  possible.  This  is  an  indirect,  but  yet  absolute  denial 
of  the  first  principle.  As  well  might  it  be  said,a  legislative  act  is 
equally  conclusive.  It  is  not,  in  terms,  a  contradiction  of  the  re- 
cord, to  admit  this  defence.  The  impossibility  may  have  subse- 
quently arisen.  There  is  no  other  mode  in  which  the  respond* 
ents  ever  could,  or  can,  have  trial  by  jury,  on  the  question ;  and 
this  is  their  constitutional  right,  notwithstanding  our  professional 
notions  of  judicial  infallibility. 

3.  It  is  not  now  to  be  said,  the  respondents  could  not  have 
proved  this  if  permitted.  Such  an  answer  should  be  reserved  to 
the  jury. 

Mr.  Nuttings  for  the  State. — The  first  cause  of  arrest  is,  the 
indictment  does  not  set  forth  the  day  of  holding  the  court.  The 
indictment  refers  to  the  term  of  the  court,  as  the  August  term, 
or  the  term  begun  and  holden  in  the  month  of  August,  1825,  at 
Montpdier.  This  is  a  sufficient  description  of  the  term  of  the 
court.  There  was  one  term,  and  but  one,  begun  and  holden  in 
the  month  of  August,  A.  D.  J  825,  and  was  in  fact  begun  and 
holden  on  the  last  Tuesday  of  August. — Stat.  p.  541. — It  was 
unnecessary  to  state  the  month,  or  even  the  year,  for  any  other 
purpose  than  to  show  the  statutory  time,  one  full  year,  had  elapsed 
before  finding  the  bill. 

It  is  sufficient|for  an  indictment  to  set  forth  those  facts,  which 
constitute  the  offence,  in  such  a  manner  "  thqt  the  court  may  see  a 
definite  offence  on  the  record" — "  that  the  defendant  may  know 
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what  crime  he  is  called  upon  to  answer/9  "  and  that  he  may  b# 
able  to  plead  his  conviction  or  acquittal  in  bar  of  any  subsequent 
prosecution  for  the  same  act  or  neglect." — 1  Chit.  C.  L.  138,-9. — 
What  are  the  facts  which  constitute  the  offence  ?  The  neglect' 
tng  to  make  and  open  a  road,  laid  out  by  a  committee  appointed 
by  the  legislature,  or  by  the  Supreme  or  county  court,  for  one  year 
after  the  same  has  been  established." — Stat.  p.  441,  443. — 
Are  not  these  facts  set  forth  in  the  indictment  with  sufficient 
certainty  for  all  these  purposes  ? 

The  true  time  of  holding  the  court  is  set  forth  with  the  most 
perfect  certainty,  and  agreeably  to  the  most  approved  authorities. 
The  English  writers  all  refer  to  the  terms  of  their  courts,  cot  by  J 
the  day  of  the  month  on  which  they  are  holden,  but  by  the  name 
of  the  term,  as  "Trinity  term,"  "  Hilary  term,"  fac. ;  and  this 
is  as  definite  and  certain  as  though  they  named  the  day  of  the 
month  on  which  the  term  was  begun.  Sothe  terms  of  the  courts 
in  the  several  counties  in  this  state  have  their  proper  names.  In 
this  county,  we  have  our  June  term,  and  our  December  term.  In 
Washington,  they  have  their  May  term  and  September  term,and  ki 
•  1825,  they  had  their  August  term.  This  indictment  sets  forth,  not 
the  act  of  an  individual  wnich  might  have  been  done  on  any  day  in 
the  month  of  August,  1825,  but  a  public  act  which  could  not  have 
been  done  but  on  one  particular  day.  It  sets  forth  a  term  of  this 
court,  begun  and  holden  zlMontpelier,  in  the  month  of  August, 
1 825  ;  and  the  public  laws  tell  us  that  term  was  begun  and  hol- 
den on  the  last  Tuesday  in  August,  and  could  be  on  no  other  day. 
And  if  ever  the  maxim, "  id  certum  est  quodcertum  reddi  potest" 
is  applicable,  it  roust  apply  in  this  case. 

The  second  cause  of  arrest  is,  want  ofproferU  To  this  it 
may  be  answered,  1.  That  no  profert  is  necessary.  The  object 
of  the  law  in  requiring  a  profert  is  "  to  enable  the  adverse  party 
before  pleading,  to  have  oyer  of  the  instrument  that  he  may  adapt 
his  plea  to  the  case  presented."  Does  this  reason  exist  in  this 
case  ?  Would  these  respondents,  if  profert  had  been  averred  in 
the  indictment,  have  been  permitted  to  crave  oyer,  and  hear  read 
a  record  of  forty  pages,  before  they  should  plead  to  the  indict* 
ment  ?  What  could  have  been  the  benefit  ?  If  oyer  had  been 
granted,  and  a  good  record,  or  a  bad  record,  or  no  record,  had 
been  produced,  could  they  in  either  case  have  pleaded  any  thing 
but — not  guilty  ? 

The  form  of  a  profert  shows  its  inapplicability  to  an  indictment. 
It  avers  that  the  person  pleading,  brings  the  instrument  into  court, 
fcc. — 1  Chit.  PL  347. — But  an  indictment  is  in  the  langtuge  of 
the  jurors,  or  rather  in  the  language  of  the  clerk  recording  th% 
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facts  which  they  present*     Shall  it  aver  thmt  the  said  grand  jurow    Orahos, 
bring  a  copy  of  the  said  record  here  into  court  ?    Or  must  the       )830. 
jurors  say  upon  their  oaths  that  the  attorney  will   bring  it  into       ^J 
court  ?    Either  would  be  absurd.  Brookfc-idi 

But  secondly,  if  want  of  profert  be  a  defect,  it  can  be  taken 
advantage  of  only  by  special  demurrer,  and  is  cured  by  verdict.— 
1  Chit.  PL  350,  400. — This  is  a  defect  cured  at  common  law, 
which  includes  criminal  as  well  as  civil  causes. — (►  Dane,  274, 
306. 

The  third  cause  is,  is  the  description  of  the  road  insufficient  ? 
The  common  law  never  required  an  indictment  for  not  repairing 
a  road,  to  describe  the  road  more  particularly  than  this  is  describ- 
ed as  leading  from  A  to  B.— 2  Chit.  C.  L.  338,  344,  $»  seq. — 
It  has,  indeed,  been  thought,  that,  by  common  law,  in  such  an  in- 
dictment, the  parts  of  a  road  out  of  repair  should  be  describ- 
ed with  great  exactness  ;   but  the  reason  for  that  exactness  hat 
long  since  ceased  ;  and  the  most  approved  writers  now  say  that 
no  such  particular  description  is  necessary. — 2  Chit.  C.  L.  339. 
—Our  statute  says  the  same — p.  434. — But   this  is  not  an  in- 
dictment for  not  repairing,  nor  for  any  offence  known  to  the  com- 
mon law*    We  have,  therefore,  no  common   law  authorities  set- 
tling the  form  of  the  indictment.     The  ofience  is  created  by  stat- 
ute, but  the  statute  has  not  prescribed  the  form  of  the  indictment,, 
and  the  question  now  is,  whether  the   Court,   by  analogy  to  our 
statute  and  the  common  law,  as  it  now  is,   will  decide  that  this 
description  is  sufficient,  or  whether,  from  analogy  to  the  ancient 
common  law  indictments  for  not  repairing,  they  will  decide,  that 
the  record  shall  be  encumbered  with  forty  pages  of  courses  and 
distances  drawn  out  at  length  in  the  indictment.     Do  the  respond- 
ents need  a  more  particular  description  to  enable  them  to  make 
their  road  according  to  the  survey  ?    They  certainly  do  not  take 
their  descriptiou  from  the  indictment,  but  from  the  record  of  the 
survey  in  their  possession.     The  description  is  sufficient  to  enable 
them  to  make  their  defence  :     "  Beginning  about  one  rod  and  a 
half  northwardly  from  Simon  Cotton's  house;    thence  running 
northwardly   through  the  gulf  to  the  road  leading  from  Seabu- 
ry9s  mills  to  Thomas  Kingsbury's  house  in  said  Brookfidd"    It 
will  not  be  pretended  that  two  roads  have  been  laid  out  answer- 
ing to  this  description.     If  so,  let  them  show  that  they  have  made 
and  opened  either,  and  they  must  be  acquitted  ;  but  if  they  have 
neglected  both,  they  cannot  complain  for  being  fined  for  neglect- 
ing one. 

Fourth  cause,  the  want  of  allegation  of  notice  to  Brookfield  of 
the  establishment  of  tire  road, — It  is  sufficient  answer  to  this,  to 
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Oft*»4  aay,  that  the  judgement  of  the  Supreme  Court,  establishing  tb# 
1830.  road,  till  reversed  or  anaulled,  is  conclusive  that  a&  requisite  no- 
5^      tices  had  been  given. 

Fifth  cause  ; — There  is  no  allegation,  that  the  road  has  ever 
been  recorded  in  said  Brookfield.  The stototeof  1 797,  (p.  428.) 
enacts,  that  every  highway  or  road,  which  shall  in  future  be  laid 
out  or  opened,  shall  be  actually  surveyed,  and  a  survey  thereof 
made  out,  entered,  and  recorded  in  the  town  clerk's  office  where 
such  highway  or  road  lies."  Upon  this  enactment  of  the  statute, 
three  questions  arise,  (viz.)  1.  Are  roads  laid  out  under  the  act 
of  1820 within  it  f  2.  When  must  the  record  be  made?  before  or 
after  the  road  is  opened  ?  or  rather  is  the  recording  a  prerequi- 
site to  the  opening  of  the  road,  or  an  indictment  for  a  neglect  ? 
3.  At  whose  expense  and  procurement  must  the  record  be  made  ? 
Not  at  the  committee's;  and  why  ?  Because  their  duty  ends  when 
they  make  their  return  to  the  Court.  The  record  should  not  be 
made  till  the  report  is  accepted.  If  at  the  expense  and  procure* 
went  of  the  town,  the  town  cannot  take  advantage  of  its  own  wrong, 
and  excuse  its  neglect  to  make  and  open  the  road,  by  its  previ- 
ous neglect  to  record  the  survey. 

With  regard  to  the  exclusion  of  testimony,  we  say  :  1.  The 
possibility  or  impossibility,  the  ease  or  difficulty,  of  making  the 
road  as  laid  by  the  committee,  has  been  already  adjudicated. 
These  are  questions  which  are  necessarily  involved  in,  and  were 
in  fact  urged  by  the  respondents  as  objections  to,  the  acceptance 
of  the  report  of  the  committee.  The  Supreme  Court  must  ne- 
cessarily have  decided  them  in  accepting  the  report  and  establish^ 
ing  the  road.  The  county  court  did  right,  therefore,  in  not  suf- 
fering the  question  to  be  again  agitated. 

2.  But,  if  there  had  been  no  previous  adjudication  of  the 
question,  the  nature  of  the  evidence  offered  was  such  as  to  justi- 
fy the  court  in  excluding  it.  The  respondents  offered  to  prove, 
not  a  fact,  but  an  inference,  an  opinion,  a  result  from  facts.  If 
they  had  offered  to  prove  that  the  line  of  the  road,  as  surveyed  and 
established,  led  over  a  mountain  of  such  a  height,  circumference, 
end  consistency,  or  across  a  chasm  of  such  a  depth  and  description, 
this  would  have  been  an  offer  to  prove  a  fact  from  which  the  jury 
could  have  formed  an  opinion  of  the  practicability  of  making  the 
road  ;  but  they  offered  to  prove  no  such  thing. 

S»  It  is  morally  impossible  to  prove  the  physical  impossibility 
of  making  the  road,  and  for  this  plain  reason,  the  reverse  of  the 
proposition  is  a  self  evident  fact,  and  cannot  be  disproved*  It  is 
a  self  evident  proposition,  or  axiom,  that  the  whole  b  equal  to  the 
mm  of  its  parts.    Suppose  the  respondents  bad  offered  evidence 
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to  prove  that  the  whole  was  not  equal  to  the  sum  of  its  parts;  or  °J££' 
that  two  and  two  did  not  equal  four ;  or  that  there*  were  two  moun-  mao. 
tains  without  a  valley  between  them,  the  court  would  have  certain- 
ly rejected  the  evidence,  not  because  it  might  not  by  possibility 
have  been  pertinent  to  the  issue,  but  because  neither  of  the  propo- 
sitions could  possibly  be  proved,  the  reverse  of  each  being  self* 
evident. 

The  opinion  of  the  Court  was  pronounced  by 

Hutchinson,  J. — This  indictment  complains  of  the  defendants 
for  not  making  and  opening  a  road,  laid  through  said  town  by  a 
committee  heretofore  appointed  by  the  Supreme  Court,  when  in 
session  in  the  county  of  Washington.  It  is  now  objected  in  arrest* 
that  the  term  of  the  court*  when  this  road  was  established,  is  not 
sufficiently  described.  The  description  is,  at  the  term,  be.  begun 
and  holden  at  Montpelier,  in  August,  1825.  This  the  Court  con* 
sider  well  enough.  k  It  is  a  true  description.  2.  It  truly 
describes  the  term  as  fixed  by  the  statute ;  and  3.  There  is  no  oth- 
er term  that  bears  this  description,  or  any  thing  bordering  upon  it. 
Our  statute  fixes  the  times  and  places  for  the  terms  of  the  courts, 
in  the  several  counties,  but  has  given  no  technical  name  or  des- 
cription to  any  term. 

The  respondents  next  urgethewantof  aprofertof  the  record  of 
the  court  establishing  the  road.  No  authorities  are  produced, 
and  no  forms  shown,  that  require  any  profert  of,  or  reference  to, 
the  record,  in  drawing  indictments.  Such  a  requirement  would 
be  inconsistent,  as  the  indictment  is  the  language  of  the  grand 
jurors,  whose  duty  it  cannot  be  to  bring  into  court  a  transcript  of 
the  record,  especially  as  the  court  have  more  controul  over  their 
records  than  the  jurors  are  supposed  to  have. 

Again,  it  is  objected,  that  the  indictment  does  not  contain  aver* 
ments,  that  sufficiently  show  a  road  regularly  laid,  to  impose  any 
duty  upon  them  to  make  the  same.  The  indictment  is  not  very 
technical  in  this  respect ;  and  the  important  averments  upon  this 
point  are  not  arranged  together  as  might  have  been  desirable. 
But  it  contains  the  averments,  that  the  said  Supreme  Court,  at 
said  term,  accepted  the  report  of  a  certain  committee,  by  said 
Court  previously  appointed  to  lay  a  road  from,  ^c.  to,bc.;  and  estab- 
lished the  road  by  them  laid;  that  a  certain  part  of  said  road, 
lying  in  said  Brookfidd,  be.  beginning  at,  be.  and  extending 
northward  through  the  gulf,  to,  be.  it  was  the  duty  of  the  respond- 
ents to  make  and  open.  Ail  this  sufficiently  amounts  toan  aver- 
ment that  said  committee  laid  a  road. 

It  is  further  contended,  that  the  indictment  should  cootajQ  * 
vvv 
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o*"**,  description  of  the  road  by  courses  and  distances.  This  we 
1880.  deem  not  necessary.  Our  statute  has  dope  away  the  aecesshy  of 
Bmu  tbis  particularity  b  such  indictments  as  lay  at  common  law* 
This  indictment  would  not  lie  at  common  law.  It  rests  upon  % 
statute  which  describes  the  offence,  but  is  silent  as  to  the  form  of 
the  indictment.  It  is  better  to  follow  the  spirit  and  analogy  of 
our  other  statute  about  particularity,  than  adhere  to  the  ancient 
common  law.  Indeed,  it  appears  by  the  passage  cited  from  Gliir- 
fy,  that  the  ancient  common  law  upon  this  point  is  scarcely  consid- 
ered binding  at  present  in  England. 

It  is  further  contended,  that  the  indictment  should  show,  that 
the  surrey  of  the  road  was  recorded  in  the  town  dork's  office  in 
Brookfieldj  as  that  would  be  the  notice  to  them  of  their  duty  to 
make  the  road*  And  they  rely  upon  the  antilogy  of  the  statute, 
which  requires  die  survey  made  by  selectmen  to  be  recorded. 
On  comparing  the  duties  enjoined  by  the  several  statutes,  it  is  ob- 
vious, that  the  committee  have  done  their  duty  when  they  have 
made  their  survey,  and  reported  the  same  to  the  court,  that  ap- 
pointed them.  It  is  equally  plain  that  is  not  a  road  till  accepted 
and  established  by  the  court.  The  statute,  then,  is  silent  about 
the  persons,  who  must  procure  the  recording  m  the  town  clerk's 
office.  The  selectmen  have  abundant  notice  of  all  this,  by  being 
regularly  cited  to  appear  before  court,  and  show  cause  why  a 
Committee  should  not  be  appointed.  It  is  rather  their  duty  than 
that  of  any  others  to  procure  the  record  in  the  town  clerk's  office* 
The  Court  have  found  some  difficulty  upon  another  point  not  urged 
by  counsel.  The  statute,  requiring  towns  to  make  a  road  wkhm 
a  year  from  its  establishment,  does  not  in  express  terms  apply  to 
a  road  laid  by  a  Supreme  Court's  committee,  but  only  to  those 
laid  by  county  court's  and  legislative  committees.  But  the  stat- 
utes authorising  an  indictment,clearly  extend  to  this  case.  If,  then, 
his  made  the  duty  of  the  town  to  make  and  open  this  road,  and 
they  are  liable  to  indictment  for  not  doing  it,  and  the  statute  has 
fixed  no  time  within  which  they  are  to  do  it,  it  must  be  done  in  a 
reasonable  time.  It  appears  by  this  indictment,  that  a  year  and 
ten  months  had  elapsed  after  the  establishment  of  this  road  before 
the  indictment  was  presented.  We  think  this  delay  of  the  town 
was  unreasonable^  and  thus  get  over  this  difficulty,  without  ex- 
pressly deciding  whether  a  year's  neglect  would  render  the  town 
subject  to  indictment. 

With  regard  to  the  exception  to  the  exclusion  of  testimony, 
that  was  well  answered  by  Mr.  Attorney.  It  was  a  question  set- 
tled by  the  establisment  of  the  road.  If  there  were  great  diffi- 
culty in  making  the  road,  thai  might  furnish  good  reason  for  a  new 
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survey,  or  a  discontinuance ;  but  not  for  leaving  rt  unmade  while  it    ^j**^ 
continues  an  established  road.    Moreover,  the  offer  consisted  of      im ' 
what  might  be  inferred  from  certain  facts,  and  not  of  the  facts      statT~" 
themselves*    There  is  no  such  thing  as  an  impossibility  to  make  Bro<5£rH, 
a  road  upon  solid  land.    It  may  be  very  expensive,  but  cannot  be 
impossible ;  and  there  is  no  pretence  but  that  this  road  is  laid  upon 
land,  solid  land  too. 

Both  motions  were  overruled,  and  the  Court  proceeded  to  as- 
sess a  fine,  and  appoint  an  agent  to  expend  the  same  in  making  the 
road. 

NuttingjM'y  for  the  state. 

Collamcr,  tor  the  respondents. 


Charles  W.  Spaulding  w.  Samuel  Austin. 

A  signed  a  note  as  surety  for  O,  payable  to  H ;  and  O,  in  order  to  secure  A  for  be- 
coming his  surety,  gave  him  an  absolute  bill  of  sale  of  a  chaise,  then  in  the  posses- 
sion of  a  third  person,  and  of  some  other  property  in  the  poseseion  of  O.  The 
whole  was  left  in  the  same  situation  as  before,  no  actual  delivery  or  change  of 
possession  being  made,  except  that  notice  of  the  transfer  of  the  property  to  A,  wan 
given  to  the  person  holding  the  chaise,  and  he  agreed  to  keep  it  for  A.    Afterwards 

#the  chaise  was  seized  and  taken  away  on  an  execution  in  favor  of  a  creditor  of  O, 
and  A  took  it  from  the  possession  of  the  officer.  In  an  action  of  trespass  brought 
by  the  officer  against  A  for  the  chaise,  it  was  held, 

1.  That  although  the  note  in  which  A  had  become  surety  might  be  usurious  and  void, 
yet  he  was  entitled  to  hold  the  property  assigned  to  him  for  his  security,  until  he 
was  indemnified,  or  relieved  from  the  note. 

2.  That  there  bad  been  a  sufficient  delivery  and  change  of  possession  against  the 
creditors  of  O. 

3.  That  the  fact  of  apart  of  the  property  being  suffered  to  remain  in  the  possession  of 
the  vendor,  did  not  defeat  the  right  of  the  vendee  as  to  the  residue,  unless  the  trans- 
action was  fraudulent  in  fact. 

4.  That  the  jury  were  the  proper  judges,  whether,  from  all  the  circumstances  in  tho 
case,  the  sale  was  merely  colourable,  and  made  to  defeat  the  rights  of  creditors,  or 
was  fair  and  bona  fide. 

This  was  an  action  of  trespass  for  taking  and  carrying  away  a 
chaise,  in  which  the  jury  found  a  verdict  for*  the  defendant,  and 
was  brought  before  this  Court  on  exceptions  filed  by  the  plaintiff 
to  the  opinion  of  the  court  below. 

It  appears  from  the  exceptions,  That  the  defendant,  on  the  33d 
day  of  January,  1827,  signed,  as  surety  with  one  Zsnas  Osgood, 
a  note  for  one  hundred  dollars  payable  to  Benjamin  Hail ;  and 
Osgood,  at  the  same  time,  to  indemnify  the  defendant  for  signing 
the  note,  executed  to  him  an  absolute  bill  of  sale  of  the  chaise  and 
a  harness,  and  of  twenty-eight  sheep  in  Cabot,  and  of  two  cows 
then  in  Osgood's  possession.  The  defendant  was  authorized  to 
sell  the  property  in  order  to  pay  the  note,  and  he  afterwards  car- 
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<j£JJB'    rred  the  harness  to  his  own  house ;  hut  the  cows  remained  hi  0»- 
1829.'     good's  possession,  and  were  disposed  of  by  him  ;  and  the  sheep  re- 
SpmuWing   niained  in  Cabot,  and  were  attached  by  the  creditors  of  Osgood. 
A^Di     The  chaise,  at  the  time  of  the  transaction,  was  in  the  possession  of 
one  J.  C  Hallf  to  whom  notice  of  the  sale  was  given  on  the  8th 
or  10th  of  March  following,  and  he  agreed  to  keep  it  for  the  de- 
fendant.    While  the  chaise  was  so  in  the  possession  of  Hell,  the 
plaintiff,  being  a  constable  in  the  town  of  Tunbridge,  seized  it  on 
mi  execution  in  favor  of  a  creditor  of  Osgood,  and  the  defendant 
took  it  out  of  the  possession  of  the  officer. 

At  the  trial  in  the  county  court,  Hall  testified,  that  when  infor- 
mation was  given  to  him  of  the  sale,  he  asked  Osgood  if  be  had 
sold  the  chaise  to  the  defendant,and  that  he  replied  he  had  put  it  in 
defendant's  possession  to  prevent  its  being  attached  by  the  cousin 
of  Osgood,  whom  he  owed* 

Jarcd  Cilly  testified,  that  the  defendant  told  him  he  did  not 
buy  the  property  of  Osgood,  but  the  same,  together  with  a  certain 
cutter,  was  turned  out  to  him  to  secure  him  for  signing  the  note, 
and  that  the  cutter  never  went  into  the  possession  of  the  defendant. 

The  plaintiff  offered  evidence  to  prove  that  said  note  was  usu- 
rious and  void  ;  which  evidence  was  objected  to  by  the  defendant, 
and  was  rejected  by  the  court* 

The  plaintiff  contended  and  requested  the  court  to  charge  the 
jury,  1.  That  if  the  sale  from  Osgood  to  Austin  was  in  fact  con* 
ditional  and  in  trust,  to  indemnify  him,  he  having  taken  an  abso- 
lute bill  of  sale,  the  said  sale  was  fraudulent  and  void  as  against  the 
creditors  of  Osgood,  and  the   plaintiff  was  entitled  to  recover. 
2.  That  the  leaving  the  chaise  in  the  same  situation  after  the  pre- 
tended sale  until  the  attachment,  rendered  the  said  sale  fraudu- 
lent and  void  as  against  the  creditors  of  Osgood*      3.  That  the 
notice  given  to   said  /.  C.  Hall,  was  not  a  change  of  possession. 
4.  That  the  leaving  of  said  cows,  sheep,  fee,  included  in  said 
sale,  in   possession  and  at  the  disposal  of  Osgood,    rendered 
the  whole  of  said  sale  fraudulent  and  void  as  against  the  creditors 
of  Osgood.      5.   That  possession  of   Osgood  of    the  sheep 
and  cows,and  his  disposal  of  the  same,  and  neglecting  from  January 
to  March  to  give  any  notice  of  the  transfer  of  the  chaise,  were  such 
conclusive  badges  of  fraud,  that  unless  satisfactorily  explained,  the 
jury  should  find  for  die  plaintiff.     But  the  court  refused  so  to 
charge  the  jury,  but  did  charge  them,  among  other  things,  That 
>4f  the  chaise  at  the  time  of  the  sale  to  the  defendant,  and  at  the 
time  of  the  seizure  of  it  by  the  plaintiff  on  the  execution,  was 
not  in  the  actual  custody  of  Osgood,  but  was  in  the  possession 
of  Hell,  a  third   person,  and  that  the  defendant  gave  notice 
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of  the  sale  to  Hall,  and  Hal/,  at  the  request  of  the  defendant,  and  *%££* 
with  the  consent  of  Osgood,  agreed  to  keep  the  chaise  for  the  de-  i*».' 
fendant,  or  consented  that  it  might  remain  in  his  possession  for  Spauidtng 
the  benefit  of  the  defendant,  though  he  would  not  be  accountable 
for  it,  and  this  was  before  the  seizure  of  it,  on  the  execution,there 
was  a  sufficient  delivery  or  change  of  possession,  and  the  sale 
would  not  be  void  in  that  respect.  The  jury  were  further  in- 
structed, that  although  ftere  might  have  been  a  sufficient  change  of 
possession,  and  although  the  signing  of  the  note  by  the  defendant 
as  surety  for  Osgood,  might  constitute  a  sufficient  consideration 
for  the  sale,yet  if  tbey  found  that  the  transaction  was  merely  colora- 
ble, and  the  real  object  was  not  to  give  security  to  the  defendant 
against  his  liability  as  surety,  but  the  sale  was  made  with  an  in- 
tent to  protect  the  property  against  Osgood's  creditors  and  defeat 
their  rights,  the  sale  would  notwithstanding  be  void,  and  the  plain- 
tiff would  be  entitled  to  recover ;  and  they  were  at  liberty,  if  they 
thought  proper,  to  infer  that  such  was  the  object  and  intent  of  the 
parties  to  the  sale,  from  the  fact,  if  found,  that  there  was  an  un- 
necessary and~  unreasonable  amount  of  property  transferred  to 
the  defendant  for  his  security ;  from  the  defendant's  suffering  the 
other  property  included  in  the  sale,  the  cows  and  sheep,  to  remain 
in  the  possession  and  use  of  Osgood,  and  a  part  of  tbem  to  be 
disposed  of  by  him;  and  from  the  delay  of  the  defendant  in  taking 
possession  of  the  chaise — that  these  circumstances,  though 
not  conclusive,  were  evidence  to  be  weighed  by  the  jury,  in  de- 
termining the  object  and  intent  of  the  sale. 

Mr.  Collamer,  in  support  of  the  exceptions. — I.  The  mere 
fact  of  the  chaise^being  in  J.  C.  Hairs  possession,  and  he  suffer- 
ing^ to  remain  there,  disclaiming  all  responsibility,  does  not  con- 
stitute him  a  depository.  It  remained  still  in  Osgood's  posses- 
sion. The  giving  notice  to  Hall  of  the  transfer,  though  it  might 
be  good'Under  the  statute  oi  frauds  and  perjuries  as  between  the 
parties,  does  not  constitute  such  visible]  change  of  possession 
as  to  be  evidence  of  property  as  to  third  persons. 

II.  There  is  error  in  this ;  the  taking  an  absolute  bill  of  sale  for 
a  mere  pledge  is  in  itself  a  fraud  on  creditors,  and  the  jury  should 
have^been*sojnstructed.  1.  It  creates  a  secret  trust  which  is 
ever  bad  as  to  creditors.  2.  As  the  writing  is  conclusive,  the 
vendor  and  his  creditors  cannot  dispute  it  by  parol,  except  on  the 
ground  of  Iraud,  and  if  fraudulent,  it  is  void.  3.  It  deprives  cred- 
itors of  their  legal  right  of  redemption. — 14  Johns.  Rep.  167, 
Marsh  vs.  Wickluim.— 14  Id.  458,  Hyslop  et  al.  vs.  Clark  et  al. 
—16  Mass.  Rep.  275.— 1  Sw.  Dig.  274. 
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Smith  and  Peck,  contra.— The  evince  offered  to  prove  the 
note  usurious  was  not  pertiueni  to  tbe  issue.  If  the  note  was 
fraudulent  and  given  to  cover  property  from  bona  fide  creditors, 
the  note  might  be  avoided  by  the  attaching  creditors.  But  admit- 
ting the  note  in  the  present  case  to  be  usurious,  yet  the  sum  ac- 
tually advanced  is  in  justice  and  equity  due  to  B.  Hall,  and  the 
statute  which  declares  a  usurious  contract  void^s  made  for  the 
benefit  and  protection  of  those  who  are  cAnpelled  to  pay  a  rate  of 
interest  exceeding  that  allowed  by  law,  and  no  body  but  them- 
selves and  their  privies  ought  to  be  allowed  to  defeat  their  coo- 
tracts  on  tbe  ground  of  usury.     But, 

If  one  of  two  attaching  creditors  might  defeat  the  attachment  of 
the  other  by  avoiding  the  debt  on  which  it  is  founded,  on  the 
ground  of  usury,  the  principle  will  not  extend  to  this  case.  Here 
the  defendant  signed  as  surety  ;  and  the  indemnity — the  liabili- 
ty imposed  on  the  defendant  by  his  signing  the  note,  was  a  good 
consideration  for  the  bill  of  sale. — 1  Burr.  R.  481.  The  biD 
of  sale  would  give  tbe  defendant  a  right  to  hold  the  property  con- 
veyed till  the  note  is  paid.  Should  the  defendant  eventually  be 
obliged  to  pay  the  note,  be  will  have  a  right  to  indemnify  himself 
under  the  bill  of  sale.  If  Osgood  discharges  the  debt,  tbe  prop- 
erty conveyed  will  then  become  bis,  and  the  lien  be  discharged. 
Suppose  the  note  is  usurious  and  therefore  void,  the  defendant 
might  not  be  able  in  a  suit  on  the  note  to  make  out  tbe  fact ;  or 
if  he  should  defeat  a  recovery,  he  might  be  put  to  expense  and 
trouble  in  defending  tbe  suit,  and  ought  to  be  indemnified  by  the 
property  in  his  possession.  If  a  promissory  note  be  given  for  the 
re-payment  of  a  sum  of  money,  lent  with  usurious  interest,  and 
the  note  when  due  be  taken  up,  and  another  note  substituted  for  kt 
the  offence  of  usury  is  not  thereby  committed,  nor  is  the  penalty 
thereby  incurred  :  for  if  the  note  be  not  paid,  the  lender  re- 
ceives no  usury,  and  as  tbe  second  note  may  be  avoided  by  tbe  maker 
of  it,  for  usury  in  tbe  first,  the  consequence  would  be  that  the  lender 
would  be  liable  to  the  penalty  of  the  statute,  and  also  the  loss  of  ins 
debt,on  the  same  transaction,!!* he  should  be  subjected  to  the  payment 
of  the  penalty,  before  he  had  received  the  usury. — 1  Swift's  Dig. 
320.  Thus  in  this  case,  if  the  note  be  avoided  and  the  bill  of  sale 
defeated,  the  defendant  would  lose  his  lein  on  tbe  property,  and 
might  eventually  be  compelled  to  pay  the  debt,  as  the  verdict  in 
this  suit  would  be  no  evidence  in  an  action  on  the  note.— 2  Leon, 
166.—  Cro.  Eliz.  642,  588.— Ord  on  usury,  99. 

The  counsel  contended  at  length  that  tbe  transfer  of  the  prop- 
erty in  question  to  the  defendant  was  not  fraudulent,  and  that  the 
charge  to  the  jury  on  that  point  was  correct;  and  they  cited  I 
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Burr.  481.— Twine's  case,  3   Co.  80.— 13  Vin.  Abr.  516.— 4  °*£™> 

Bla.  Com.  267. — Bucknalvs.  Royston,  cited  in  1  Sw.  Dig.  270.  1829/ 

—1  Sw.  Dig.  274.-2  T.  Rep.  587,   Edwards  vs.  Harbin.—  Sp<ulWlBg 

5  T.  ifcp.  420,  Estwick  vs.  Cailaud.—2  Stark.  Ev.  616.— 7  A£j^ 
T.  ilep.  63. 

Prentiss,  J.  pronounced  the  opinion  of  the  Court. — The  lia- 
bility incurred  by  the  defendant,  by  becoming  surety  for  Osgood, 
on  the  note  to  Hall,  was  undoubtedly  a  sufficient  consideration 
for  the  conveyance  of  the  property  mentioned  in  the  bill  of  sale ; 
and  whether  the  note  was  usurious  or  not,  was  a  question  which 
could  not  properly  be  tried  in  this  action.  It  is  laid  down  that 
where  a  surety  joins  in  a  security,  and  a  counter  security  is  given 
by  the  principal  to  the  surety  for  his  indemnity ,such  counter  secu- 
rity is  good,  notwithstanding  the  original  security  should  turn  out  to 
be  usurious,  unless  the  surety  was  privy  to  the  usury. — Basset  vs. 
Prowes9  2  Leon.  166. — Robinson  vs.  May,  Cro.  Eliz.  588. — 
Button  vs.  Downham,  Cro.  Eliz.  643. — The  bill  of  sale  from 
Osgood  to  the  defendant  was  for  the  indemnity  of  the  latlter  a- 
gainst  his  liability  as  surety,  and  although  the  note  on  which  he  be- 
came surety  might  be  usurious,  he  was  entitled  to  hold  the  prop- 
erty assigned  him,  for  his  security,  until  he  was  indemnified  or 
relieved  from  the  note. 

Though  where  a  bill  of  sale  of  personal  property  is  absolute 
upon  the  face  of  it,  proof  of  any  secret  trust  or  agreement  incon- 
sistent with  the  tenor  of  the  conveyance,  is  evidence  of  an  intent 
to  defeat  creditors,  it  is  not  conclusive  evidence  of  fraud. — New 
Eng.  M.  Ins.  Co.  vs.  Chandler,]  6  Mass.  275. — And  where  the 
vendee  permits  part  of  the  goods  comprised  in  the  bill  of  sale,  to 
remain  in  the  possession  of  the  vendor,  though  these  goods  are 
subject  to  be  taken  in  execution  by  the  creditors  of  the  vendor, 
yet  the  right  of  the  vendee,  as  to  the  residue,  is  unimpaired,  and 
they  cannot  be  taken  in  execution,  unless  the  sale  is  fraudu- 
lent in  fact.— WeUer  vs.  Wayland,  17  John.  102.— The 
possession  and  use  of  part  of  the  goods  by  the  vendor,  however,  is 
evidence  to  be  weighed  by  the  jury  in  determining  upon  the  hon- 
esty and  validity  of  the  transaction.  In  the  present  case,  it  was 
left  to  the  jury  to  say,  from  the  evidence  in  relation  to  the  bill  of 
sale,  and  the  possession  by  Osgood  of  part  of  the  property  transfer- 
red by  it,  in  connection  with  the  other  evidence  in  the  case,  wheth- 
er the  sale  was  merely  colourable,  and  made  to  defeat  the  rights 
of  creditors,  or  was  fair  and  bona  fide.  The  case  appears  to  have 
been  properly  submitted  to  the  jury  on  the  evidence,  and  their 
verdict  negatives  all  fraud  in  fact. 
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°5ta!'chi        ^Ul  *l  IS  ms*ste&  that  the  jury  were  misdirected  on  the  point  of 
183d/     the  possession  of  the  chaise  in  question*      In  the  case  of  Barney 
Spaulding    *s'  Brown,*  decided  at  the   last  term  in  Franklin  county,  we 
Austin,     ^eld  inzi  where  shecp,inthe  care  and  possession  of  a  third  person, 
were  sold,and  the  party  keeping  the  sheep  had  noticejofthe  sale  from 
the  vendor,  and  on  application  of  the  vendee  assented  to  keep 
them  for  him,  it  was  a  sufficent  delivery  and  change,  of  posses- 
sion as  against  the  creditors  of  the  vendor.      That  decision  fully 
supports  the  direction  which  was  given  to  the  jury  in  the  present 
case  ;    and  we  are  all  of  opinion,  that  the  judgement  of  the 
court  below  must  be  affirmed. 

Judgement  affirmed. 
Collamer,  for  plaintiff. 
Smith  aud  Peck,  for  defendant. 


Caudoku,  George  M.  Mason  vs.  Daniel  Lawrence. 

March, 


1829. 


Where  a  jury,  in  an  action  on  book  before  a  justice  of  the  peace,  returned  arerdiet 
that  the  defendant  did  not  assume  and  promise,  which  was  accepted  by  the  court, 
and  a  judgment  rendered  thereon,  it  was  held  that  the  informality  of  the  verdict  was 
not  aground  for  an  audita  querela. 

If  necessary,  the  court  may  order  an  informality,  like  the  one  shore  mentioned,  to  be 
corrected,  and  the  verdict  to  be  recorded  in  proper  form. 

This  was  an  audita  querela,  in  which  the  plaintiff  alleged  that 
he  brought  an  action  against  the  defendant  on  book,  before  a  jus- 
tice of  the  peace,  demanding  ten  dollars  damages ;  that  a  jury  was 
impannelled  to  try  the  cause,  who  returned  a  verdict  that  the  de- 
fendant did  not  assume  and  promise  ;  that  the  plaintiff  objected 
to  the  verdict  and  moved  the  justice  to  set  it  aside,  on  the  ground 
that  it  did  uot  find  the  issue  between  the  parties ;  that  the  justice 
decided  not  to  accept  the  verdict,  dismissed  the  jury,  and  contin- 
ued the  cause  to  a  future  day  for  trial ;  that  the  plaintiff  thereup- 
on retired  from  the  court,  and  in  his  absence  the  justice  entered 
up  judgement  on  the  verdict,  and  issued  execution  against  him 
for  the  defendant's  costs. 

On  the  trial  in  the  county  court,  the  plaintiff  gave  evidence  tend* 
ing  to  prove  that  the  cause  was  continued,  and  the  defendant  gave 
evidence  tending  to  show  lhat  there  was  conversation  about  a  con* 
tinuance,  but  no  continuance  granted.  The  court  instructed  the 
jury,that  the  verdict,  though  informal,  was  sufficient  for  the  jus- 
tice to  render  judgement  upon,  and  if  they  found  that  no  continu- 
ance was  granted,  their  verdict  would  be  for  the  defendant.  And 
if  they  found  lhat  the  justice  had  expressed  an  opinion  to  grant  a 
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Continuance,  and  the  plaintiff  retired  before  any  day  was  fixed  Ca^^a* 
upon,  leaving  the  justice   deliberating  upon  the  matter,   and  the       in- 
justice, while  the  parties  were  yet  at  the  house,  concluded  to  ac-      Maion 
cept  the  verdict  and  render  judgement,  and  gave  notice  thereof 
to  the  plaintiff,  who  refused  to  attend,  the  plaintiff's  complaint  wfts 
not  supported.     The  jury  returned  a  verdict  for  the  defendant. 

The  plaintiff*  excepted  to  the  charge  of  the  court  and  removed 
the  case  to  the  Supreme  Court  on  a  motion  for  a  new  trial. 

Cushman  and  Shaw,  for  the  plaintiff. — 1.  The  jury  found  a 
fact  not  in  issue,  and  it  is  insisted  that  the  verdict  would  not  war- 
rant the  court  in  rendering  judgement  upon  it.  In  the  county 
court,  where  the  pleadings  and  verdict  are  required  to  be  in  writ- 
ing, there  is  no  doubt  but  that  a  verdict  of  non  assump- 
sit in  an  action  on  a  bond,  or  in  trespass  or  trover,  would  not 
authorize  the  court  to  render  a  judgement.  The  jury  would  be 
directed  to  correct  their  verdict.  The  same  reason  exists  in  re- 
lation to  a  verdict  of  a  jury  in  a  justice's  court,  if  the  verdict  be  m 
writing.  The  justice  is  required  to  keep  a  full  record  of  the  proceed* 
ings  in  his  court,  and  all  verdicts,  as  well  as  judgements,  in  the 
course  of  those  proceedings,are  spread  upon  the  record.  If  such 
a  verdict,  therefore,  would  not  warrant  a  judgement  in  the  county 
court,it  is  believed  there  was  the  same  difficulty  in  the  present  case. 

2.  The  justice  had  expressed  an  opinion  th{tt  the  cause  would 
be  continued,  and  the  plaintiff  had  left  the  court.  The  "  opin- 
ion of  the  court,"  the  "judgement  of  the  court,4'  the  "  determin- 
ation of  the  court,"  are  synonymous  expressions.  It  was  deter- 
mined that  the  cause  should  be  continued,  and  if  the  determina- 
tion of  the  court  has  any  validity  or  effect,  the  cause  was  continu- 
ed, and,  without  the  consent  of  both  parties,  the  justice's  controul 
over  the  cause  or  the  parties  to  it,  was  ipso  facto  suspended.  He 
had,  then,  no  right  to  recall  his  determination,  for  it  had  beer, 
not  only  made,  but  published,  and  in  contemplation  of  law,  en* 
tered  of  record.  There  was,  therefore,  a  record  to  be  altered,  as 
Well  as  a  determination  to  be  changed. 

3.  The  plaintiff  was  sick  and  unable  to  return  to  the  place  of 
trial,  or,  at  least,  the  testimony  tended  to  prove  that  fact,  and  if  it 
really  existed,  the  notice  to  hirn  that  the  court  would  proceed  to 
render  judgement,  would  not  affect  his  rights.  If  we  are  correct 
in  this  position,  it  was  the  duty  of  the  county  court  to  instruct  the 
jury  upon  this  point.  It  would  be  manifestly  unjust  for  a  court 
to  determine  upon  the  continuance  of  a  cause,  and  dismiss  one  of 
the  parties,  and  then,  without  notice  to  that  party,  or  with  a  no- 
tice that,  from  the  circumstances  of  the  case,  could  not  be  of  any 
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Cawoma,  benefit  to  him,  proceed  and  render  a  judgement  against  Lim.— 
*im '  Nor  is  it  material  that  the  judgement  was  supported  by  the  merits 
Mwon      of  the  case,  for  even  then,  the  party  would  have  had  a  "right  to 

Lawrenct.    ^e  Prcsenl  a*  l^c  l*x'ng  of  the  COSt. 

Paddock,  for  the  defendant. — The  oath  of  the  jurors  fo,  "  that 
they  will  not  converse,  &c.  until  after  they  have  surrendered  up 
their  verdict  in  court/'  In  this  case  the  jurors  had  returned  their 
verdict  into  court  before  conversing,  and  if  tbey  bad  not,  the  par- 
ty is  not  to  be  punished  for  the  fault  of  the  jury. 

As  to  the  verdict,  there  is  no  general  issue  in  an  action  on  book, 
and  substantially  an  action  on  book  is  an  action  of  assumpsit,  and 
the  verdict  was  well  enough. 

There  was  a  conversation  about  a  continuance,  but  the  justice 
made  no  special  bargain  in  the  case  ;  on  the  contrary,  to  accept, 
or  return  the  jury  to  a  second  consideration,  was  all  he  could 
do;  it  was  exercising  his  judgement   in  a  matter  of  discretion. 

Notice  to  the  plaintiff  was  given  by  the  justice  of  his  intention  to 
accept  the  verdict,  and  if  the  plaintiff  had  been  too  indisposed  to 
have  come  out  of  an  adjoining  room,  yet  he  was  there,  and  made 
all  his  objections  on  the  coming  in  of  the  verdict.  Defendant 
had  a  right  to  a  judgement  on  the  verdict,  if  there  was  not  any 
better  reason  against  it  than  that  the  plaintiff  was  too  unwell  to  at- 
tend to  hearing  it.  It  would  be  a  very  easy  way  of  getting  rid  of 
a  verdict  if  such  reasons  were  sufficient. 

Prentiss,  J.  delivered  the  opinion  of  the  Court. — The  infor- 
mality of  the  verdict  in  the  original  action,  can  form  no  ground  for 
an  avdita  querela.  It  is  declared  by  statute,  that  no  judgment, 
rendered  by  a  justice  of  the  peace  on  the  merits  of  any  civil  action, 
shall  be  removed,  by  a  writ  of  error,  certiorari,  or  any  other  pro- 
cess whatever  ;  or  shall  be  re-exajnined  or  reversed  by  the  Su- 
preme Court.  If  we  were  to  regard  such  informalities  as  the  One 
complained  of  in  this  case,  as  a  ground  for  an  audita  querela,  we 
should  not  only  extend  this  remedy  beyond  the  limits  assigned  it  by 
the  common  law,  but  allow  it  to  have  an  effect  and  operation  in 
violation  of  the  intention  of  the  statute  referred  to.  Proceedings 
in  suits  before  justices  of  the  peace  are  not  conducted  with  touch 
regard  to  formality ';  and  the' consequence  would  be,  that  there 
would  be  few  judgements,  rendered  by  them,  that  would  not  be 
set  aside  by  this  process.  In  practice,  the  pleadings' and  proceed- 
ings, except  the  writ,  are  *\\ore  tenbs,  and  the  substance  of  then* 
only  is  stated  in  the  record  of  the  judgement.  'But  tins  verdict  in 
the  original  action,  though  Informal,  might  be  considered  by  At 
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justice  a*  tantamount  to  a  finding  that  the  defendant  was  not  in-  °A^^J!lAt 
debted,  or  that  there  was  nothing  due  from  him  to  the  plaintiff,       1839/ 
and  sufficient  to  authorize  a  judgement  in  favor  of  the  defendant      Mason 
for  his  costs.    If  necessary,  the  justice  might  have  corrected  the  i+J^^ 
verdict  and  recorded  it  in  proper  form ;  but  it  would  have  been 
improper  for  him,  after  a  trial  of  the  merits,  to  have  treated  it  as  t 
void  proceeding,  and  ordered  a  new  trial  by  another  jury. 

It  must  be  considered  that  the  jury  in  the  court  below,  under 
the  instruction  given  them,  found  that  although  the  justice  express- 
.  ed  an  opinion  in  favor  of  a  continuance  of  the  original  action,  no 
day  was  fixed  upon,  and  after  further  deliberation  upon  the  mil- 
ter, and  while  the  parties  still  remained  at  the  place  where  the 
court  was  holden,  he  concluded  to  accept  the  verdict,  and  render' 
judgement  for  the  defendant,  and  gave  notice  of  his  determinatiou 
to  the  plaintiff.  On  these  facts  it  is  manifest,  that  there  was  no 
adjournment  of  the  cause.  Neither  was  there  any  irregularity  in 
the  proceeding  of  the  justice,  or  any  injustice  done  to  the  plaintiff; 
and  having  been  deprived  of  no  right,  the  plaintiff  has  no  ground 
of  complaint. 

.   Judgement  affirmed. 

Cuskman  and  Shatf,  lor  the  plaintiff. 

Paddock,  for  the  defendant. 

Otis  Robinson  vs.  Reuben  Whitcher  and  wife.  Caixdohu. 

Match, 
Where  an  appeal  or  renew  is  taken  from  a  judgement  exceeding  seven  dollars,  in 
an  action  of  slander,  the  case  is  not  within  the  proviso  of  the  97th  section  of  the 
judiciary  act ;  andif  the  plaintiff  finally  recover  no  greater  sum  than  seven  dottass, 
he  is  restricted  by  the  enacting  clause  to  no  more  costs  than  damages. 

This  was  an  action  for  slanderous  words  spoken  by  the  wife. 
On.  the  issue  joined  between  the  parties,  the  jury  returned  a  ver- 
dict for  the  plaintifffor  the  sum  of  #84  damages.  The  defend- 
ant reviewed  the  cause,  and  at  the  next  term  the  plaintiff  recov- 
ered one  cent  damages  only.  The  plaintiff  claimed  full  costs, 
but  the  court  decided  he  was  entitled  to  no  more  costs  than  dam- 
ages, and  rendered  judgement  for  the  plaintiff  for  one  cent  dama- 
ges and  one  cent  cost.  The  plaintiff  reserved  the  case  for  the 
opinion  of  the  Supreme  Court. 

The  case  was  argued  by  W.  Mattocks  for  the  plaintiff,  and  by 
•J.  Mattocks  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 
Pbjntiss,  J.— The  act  of  1821  does  not  interna  repeal  the 
07th  section  of  the  judiciary  act,  nor  does  it  contain  any  provisions 
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CliE3?*  at  aH  inconsi^ent  with  that  section.  To  give  it  the  effect  imputed 
is^-  to  it  by  the  counsel  for  the  plaintiff,  we  must  necessarily  hold  that 
Robinwm  it  repeals  the  clause  in  the  judiciary  act,  which  provides,  that  when 
Wlutctoret  ux.any  Persoa  recovering  in  any  action  shall  appeal,  or  review,  and 
ob  such  appeal  or  review  shall  recover  no  larger  sum  in  debt  or 
damages  than  on  the  former  trial,  he  shall  recover  no  additional 
costs  ;  and  also  the  provisions,  which  prohibit  the  allowance  of 
costs  in  actions  upon  receipts  for  property  taken  on  execution,  and 
in  suits  unnecessarily  brought  on  judgments,  when  execution 
might  have  been  had  without  suit.  These,  and  various  other  pro- 
visions respecting  costs,  which  might  be  mentioned,  are  not  at  all 
inconsistent  with,  or  affected  by,  the  act  of  iS2i,  which  is  a  mere 
revision  of  the  fee-bill  of  1798,  and  was  designed  to  substitute,  in 
lieu  of  that,  a  new  regulation  as  to  the  taxation  of  costs  in  general* 
but  not  to  repeal  any  former  laws,  containing  special  provisions 
with  respect  to  the  allowance  of  costs  in  particular  cases,  and  not 
expressly  altered  or  necessarily  superseded  by  it. 

Whether  or  not  the  plaintiff  is  entitled  to  full  costs  in  the  case 
before  us,  must  depend,  then,  upon  the  true  construction  of  the 
07th  section  of  the  judiciary  act,  connected  with  the  proviso  at- 
tached to  it.  That  section  provides,  that  in  all  actions  for  slan- 
derous wfcrds,  and  in  the  several  other  actions  therein  specified,  if 
the  damages  found  or  assessed  by  the  jury  do  not  surmount  the 
sum  of  seven  dollars,  the  court  shall  allow  no  greater  costs  than 
damages.  By  this  section,  taken  without  the  proviso  annexed  to 
it,  it  is  obvious,  that  the  plaintiff*  in  this  case,  ashe  finally  recover- 
ed a  sum  in  damages  not  exceeding  seven  dollars,  would  be  en- 
titled to  no  more  costs  than  damages.  But  it  is  contended  on  the 
part  of  the  plaintiff,  that  when  the  defendant  appeals  or  reviews, 
the  case,  by  the  pioviso,  is  taken  out  of  the  operation  of  the  enac- 
ting clause,  and  the  plaintiff,  if  he  finally  recovers,  is  entitled  to  full 
costs,  whatever  may  be  the  amount  of  the  recovery.  The  words 
of  the  proviso  are,  "  If  the  defendant  appeal  from  suck  judgment  9 
or  review  the  cause,  and  final  judgment  shall  be  rendered  for  the 
appellee  or  reviewee,  he  shall  recover  full  costs."  The  words, 
such  judgment,  refer  to  the  recovery  mentioned  in  the  enacting 
clause,  and  must  be  taken  to  mean  a  judgment  where  the  dama- 
ges found  or  assessed  by  the  jury  do  not  surmount  the  sum  of  sev- 
en dollars.  When  the  defendant  appeals  or  reviews  from  such  a 
judgment,  the  proviso  gives  the  plaintiff,  if  he  finally  recovers,  full 
costs.  It  is  true,  that  the  words,  such  judgment,  in  the  proviso, 
are  contained  only  in  the  clause  which  speaks  of  an  appeal,  and 
are  not  used  in  the  clause  which  speaks  of  a  review.  But  it  would 
be  manifestly  inconsistent  to  give  the  proviso  one  construction  in 
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ease  of  an  appeal,  and  a  different  one  in  ease  of  a  review.    The  Ca£££,a* 
effect  of  each  is  to  vacate  the  judgment,  and  give  the  party  anoth-       1829- 
er  trial  upon  the  merits  ;  and  the  only  difference  is,  that  the  one    Robinson 
removes  the  cause  to  a  higher  court,  and  the  other  gives  a  new^^^^ 
trial  in  the  same  court.     The  circumstance    that  the  appeal  is 
now  taken  away,  except  upon  a  matter  of  law,  can  have  no  influ- 
ence or  effect  upon  the  question.  The  true  reading  of  the  proviso 
is,  that  if  the  defendant  appeals  from  a  judgment,  or  reviews  the 
cause,  wta)  the  damages  found  or  assessed  by   the  jury  do  not 
exceed  seven  dollars,  the  plaintiff  shall   have  full  costs,  although 
be  finally  recovers  less  than  that  sum.   It  follows  from  this,  that  when 
the  appeal  or  review  is  taken  from  a  judgment  exceeding  seven  dol- 
lars, the  case  is  not  within  the  proviso,  and  if  the  plaintiff  finally 
recovers  no  greater  sum  that  seven  dollars,  he  is  restricted  by  the 
enacting  clause  to  no  more  costs  than  damages. 

Judgment  affirmed. 

W.  Mattocks,  for  the  plaintiff. 

J.  Mattocks,  for  the  defendant. 


The  town  or  Strafford,  appellees  vs.  The  town  or  Habt-    0«A»«r, 
land,  appellants.  iSq. 

That  an  appeal  from  an  order  of  removal  must  be  taken  to  the  next  term  of  the  Court 
in  the  same  county  after  service  of  the  order,  if  there  be  sufficient  tame. 

This  was  an  appeal  from  an  order  of  removal  made  by  two  jus- 
tices for  the  county  of  Orange,  on  the  16th  November,  1828, 
lor  the  removal  of  the  paupers,  Richard  Skinner,  Rachana,  his 
wife,  and  Electa,  their  infant  daughter,  from  Strafford  to  Hart- 
land.  Hartland  was  served  with  a  copy  of  the  record  of  the  or- 
der, some  short  time  before  the  setting  of  the  county  court,  for 
the  county  of  Orange,  December  term,  1828.  But  the  warrant 
of  removal  was  executed,  and  the  paupers  actually  delivered  to 
tbe  overseer  of  Hartland,  on  the  27ih  of  March,  1829,  and  not 
before  that  time.  Hartland,  soon  after  appealed  to  the  June  term 
of  said  court,  1829.  At  that  term,  Strafford  moved  to  dismiss 
the  appearand  the  county  court  ordered  it  dismissed  accordingly* 
Exceptions  were  filed,  and  the  case  removed  to  this  Court ;  and 
the  question  was,  whether  the  appeal  was  taken  in  due  season. 

Marsh  and  Collamer,for  the  appellants. — The  6th  section  of 
the  statute,  relating  to  the  legal  settlement  and  support  of  the 
poor,  provides,  "  That  if  any  overseer  or  overseers  of  any  town 
"  or  place,  shall  think  himself  or  themselves  aggrieved  by  any  or- 
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11  der  or  warrant  of  removal  as  aforesaid,  lie  or  they  may  appeal 
44  therefrom  to  the  county  court  next  to  be  holden  within  and  for 
Strafford  "  the  county  in  which  such  order  was  made,  or  from  which  such 
"  stranger  shall  be  removed" — Stat.  371 . — The  very  expression* 
of  this  clause  seem  to  show,  that  the  legislature  intended  that  the 
appeaf  should  be  taken  tp  the  next  term  of  the  county  court  after 
the  order  or  warrant  of  removal  should  be  executed.  The  words 
"  warrant  oj  removal"  give  an  appeal  from  the  warrant,  that  is,, 
the  execution  of  the  warrant  by  the  actual  removal  of  the  paupers.- 
Again,  the  expression,  "  or  from  which  such  stranger  &14P  be  re* 
moved,"  very  strongly  indicates  the  same  intention.  The  legis- 
lature by  this  expression  could  have  intended  nothing  less  than 
that  the  appeal  should  be  taken  to  the  court  holden  next  after  the 
actual  romoval  of  the  paupers.  The  appeal  is  given  to  the  over- 
seer or  overseers,  who  should  think  himself  or  themselves  ag- 
grieved by  any  order  or  warrant  of  removal,  as  aforesaid,  that  is 
made  and  executed  in  the  manner  before  pointed  out  in  the  stat- 
ute. Aggrieved  means  injured  ;  but  the  party  is  not  injured  till 
put  to  actual  expense. 

But  we  are  not  without  authorities  on  this  point.  By  the 
statute  3  and  4  Wm.  fy  Mary,  Ch.  2,  it  is  enacted,  "  That  alt 
"  such  persons,  who  think  themselves  aggrieved  with  any  such 
"judgement  of  the  said  two  justices,  may  appeal  to  the  next  gen- 
"  eral  quarter  sessions  of  the  peace,  to  be  held  in  the  county r 
"  riding,  city  or  town  corporate,  or  liberty,  from  which  the  said 
"person  was  so  removed." — 2  BotVs  Poor  Laws,  819. 

In  the  construction  of  this  statute  it  has  been  repeatedly  decid- 
ed, that  the  appeal  lies  to  the  next  sessions  of  the  peace  after  the 
pauper  was  removed. — See  the  case  of  MUlbrook  vs.  Su 
Johns,  Southampton,  2  Bott's  Poor  Laws,  834  ;  also  King  vs. 
NortonflBotVs  835.-2  Stra.  83  l.-Rex  vs.  The  justices  of  East 
Riding ,  2  BotCs  840. — Doug.  193.— Rex  vs.  Justices  of  Bert- 
fordshire,  2  Botts,  840.— 3  T.  R.  504. 

It  is  believed,  that  independent  of  the  statute  of  1817,  our  stat- 
ute must  have  received  the  same  construction.  It  may,  then,  be 
enquired  how  this  last  mentioned  statute  can  alter  the  construc- 
tion of  the  former  act.  The  statute  of  1817,  (p.  383  J  in  the  3d 
section,  transfers  the  jurisdiction  of  pauper  causes,  and  directs  ap^ 
peals  in  them  to  be  taken  to  the  Supreme,  instead  of  the  county 
court ;  and,  in  the  same  section,  directs  that  the  appeal  shall  he 
taken  to  the  Supreme  Court  to  be  holden  in  the  county  where 
such  order  shall  be  made,  next  after  notice  of  said  order  shall  be 
given  to  the  adverse  party.  The  5th  section  of  the  same  act  di- 
rects, "  that  when  any  order  of  removal  shall  be  made,'9  &c.  "  an 
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"attested  copy  of  such  order  shall  bd  left  *ith  some  one  of  the  °J5J™£» 
11  overseers  of  the  poor  of  the  town,  to  which  said  pauper  shall  be  183U. ' 
11  ordered  to  remove,  within  thirty  days  after  the  making  of  such  strmfibrd 
"  order."  It  is  believed,  that,  independent  of  the  5th  section,  the  g^^ 
whole  subject,  as  to  the  time  of  appealing,  would  have  been  left 
precisely  where  it  was  under  the  act  of  1797;  and  the  ex- 
pression "  next  after  notice  of  said  order  shall  be  given  to  the  ad- 
verse party,"  in  the  3d  section  would  be  construed  to  intend  such 
notice  as  the  act  of  1797  required  :  and  this  view  of  the  subject 
seems  to  be  confirmed  by  the  last  clause  in  the  third  section,  "sub- 
ject to  the  provisions  and  regulations  contained  in  the  sixth  and 
seventh  sections  of  said  act".  This  being  correct,  the  mere  posi- 
tive enactment  in  the  6fth  section  directing  a  copy  of  the  records 
of  the  order  of  removal  to  be  furnished  to  the  adverse  party,  'with- 
in thirty  days  of  its  being  made,  ought  to  have  no  effect  on  the 
proceedings.  The  fifth  section  does  not  appear  to  have  been  in- 
serted with  any  view  to  any  bearing  on  the  third.  But  it  is  obvi- 
ous to  remark,  that  the  third  section  of  the  act  of  1817  is,  at  least, 
virtually,  repealed  by  the  act  of  1824,  transferring  the  jurisdic- 
tion in  pauper  cases  from  the  supreme,  to  the  county  court.— 
Stat.  120.  The  3rd  section  of  the  act  of  1817  certainly  regu- 
lates only  appeals  in  pauper  causes  to  the  Supreme  Court ;  and 
does  not,  in  terms,  embrace  appeals  in  the  same  class  of  causes  to 
the  county  court.  The  act  of  1 797  gave  appellate  jurisdiction  in 
pauper  causes  to  the  county  court;  and  this  is  the  general  law  on 
the  subject  of  pauperism,  to  which  all  the  subsequent  acts  refer.  In 
1817,  the  legislature  passed  an  act  transferring  the  same 
appellate  jurisdiction  to  the  Supreme  Court,  and  regulating 
the  mode,  and  fixing  the  term  of  the  Supreme  Court,  at  which 
the  appeal  shall  be  entered.  In  1824,  the  legislature,  by  general 
expression,  transfered  again  the  jurisdiction  to  the  county  court, 
without  saying  to  what  term  of  the  county  court  the  appeal  shall 
be  taken.  Now,  how  can  it  be  said,  that,  because  appeals  to  the 
Supreme  Court  are  to  be  entered  at  the  next  term,  therefore,  they 
are  to  be  entered  at  the  corresponding  term  of  the  county  court  ? 

Mr.  Buck,  for  the  appellees,  submitted  the  case  without  brief 
or  argument. 

Hutchinson,  J.  after  stating  the  case,  pronounced  the  opinion 
of  the  Court. — The  question  to  be  decided  is,  whether  the  town,, 
appealing  from  an  order  of  removal,  must  take  their  appeal  to  the 
next  court  after  tbey  are  served  with  the  order  required  by  the 
statute  of  1817,  or  whether  they  may  take  the  same  to  the  next 
term  after  actual  removal,  according  to  the  statute  of  1797. 


468 


CASES  IN  THE  SUPREME  COURT 


Oiu*or, 

Mttrek, 
1830. 

Strafford 
vs. 

Iltftland. 


The  object  of  the  statute  of  1817  is,  to  create  a  change  is  man/ 
particulars  of  the  pauper  system,  yet  leaves  the  original  statute 
unrepealed  except  by  contrary  provisions.  The  principal  chan- 
ges are,  1st,  in  the  mode  of  gaining  a  settlement ;  2d.  the  giving 
notice  of  the  order  of  removal,  and  requiring  this  within  thirty 
days,  whether  there  has  or  has  not  been  a  warrant  issued  and  re- 
moval made ;  and  3d.  the  allowing  the  appeal  to  the  Supreme 
Court.  In  this  the  same  expression  is  used  as  was  used  in  die 
former  statute,  with  regard  to  the  time ;  "  to  the  next  term,"  U 
the  expression.  The  next  term  in  the  act  of  1?97,  meant  the 
next  term  after  the  actual  removal,  and  the  copy  of  the  warrant 
left  as  notice.  Such  copy  was  the  only  notice  provided  in  the 
act.  The  same  expression  in  the  net  of  18 It  means  as  it  sajs, 
"  the  next  term  after  notice  ;"  and  notice  in  this  expression  means 
such  notice  as  this  statute  has  directed  ;  to  wit,  an  attested  copy 
of  the  order  made  by  the  justices.  The  Court  decided  this  on 
the  present  circuit  in  a  suit  between  the  town  of  Essex  and  the 
town  of  Milton.  We  there  decided,  that  the  order  of  removal, 
from  which  Milton  did  not  appeal  after  such  notice  of  the  order, 
had  fixed  the  pauper  upon  Milton,  though  Essex  could  not  recov- 
er for  the  support  of  the  pauper,  after  recovery  from  sickness, 
till  actual  removal ;  especially  as  the  pauper  might  have  been  re- 
moved had  his  removal  been  attempted. 

The  fair  construction  ol  the  statute  of  1824,  cited  by  the  appel- 
lants, is,  to  make  the  whole  system  as  it  would  be,  if  the  word 
county  were  inserted  in  the  place*  of  the  word  supreme,  in  the  stat- 
ute of  1817;  thereby  allowing  the  appeal  to  the  county  court. 

The  English  statute  cited  is  as  definite  as  possible,  giving  the 
appeal  to  the  court  next  after  removal.  Our  statute  of  1797  is  not 
so  definite  ;  yet  it  must  necessarily  bear  the  same  construction, 
for  the  reasons  before  given. 

The  appellants  contend,  that  they  were  not  aggrieved  till 
the  actual  removal,  and  cite  a  case  in  point.  This  is  truly  so  ttn- 
derthe  English  statute,  and  our  statute  of  179?;  but  not  so  under 
the  statute  of  1817.  The  fixing  the  pauper  upon  them  by  an  Or- 
der of  removal  and  notice,  is  sufficient  aggrievance  to  entitle  them 
to  an  appeal. 

The  other  authorities  cited  are  in  point  to  show,  that  the  party 
must  not  be  deprived  of  an  appeal  by  a  removal,  or,  under  the 
act  of  1817,  by  an  order  and  copy  served,  before  a  term,  and  yet 
folate,  that  no  appeal  could  have  been  taken  to  the  first  terra  by 
any  reasonable  diligence.  That  seems  reasonable,  for  such  a  case- 
But,  the  papers  in  this  case  show,  that  there  was  sufficient  time  in 
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which  to  appeal,  after  the  notice  served,  and  before  December  .^JEJJJJJ- 
term  of  the  county  court.  188°- 

Ibe  judgment  of  the  county  court 
is  affirmed  with  additional  cost. 
Marsh  and  Caflamer,  for  the  appellants. 
'  Buck,  for  the  appellees. 


Strafford 
HtrtltML 


Stephen  Meadsb,  surviving  partner  of  Meader  k  Eames,  vs. 
John  W.  Leslie. 

That  an  account  against  a  plaintiff  may  be  filed  in  offset  against  an  account  in  his  favor 
a*  surviving  partner,  when  it  does  not  appear  that  the  partnership  creditors  have 
any  lien  upon  the  balance  of  die  plaintiff's  account. 

The  plaintiff,  as  surviving  partner  of  Meader  fy  Eames,  brought 
his  action  on  book  account  against  the  defendant,  before  a  justice 
of  the  peace.  The  defendant  appeared  before  the  justice  and  fil- 
ed in  offset  an  account  in  his  favor  against  said  Meader  atone,  and 
not  against  the  partnership*  Judgment  was  rendered  by  the  jus- 
lice,  and  the  action  appealed  to  the  county  court ;  and  there  was 
submitted  to  an  auditor,  who  heard  the  parties,  and  made  report, 
that  there  was  due  to  the  plaintiff,  as  surviving  partner,  from  the  de- 
fendant the  sum  of  $5,91 ;  and,  also,  that,  if  the  court  should 
be  of  opinion,  that  the  defendant's  account  could  legally  be  filed  in 
offset  against  that  of  the  plaintiff,  there  was  due  from  the  plaintiff 
to  the  defendant,  on  said  account  so  filed  in  offset,  $11,68.  The 
county  court  rendered  judgment  on  this  report  for  the  plaintiff  to 
recover  his  account,  $5,91,  and  rejected  the  said  demand  of  the 
defendant.  Exceptions  were  taken  to  the  decision,  and  the  whole 
was  brought  up  to  the  Supreme  Court,  and  argued  this  term. 

Mr.  Burbank,for  the  defendant. — In  the  life  time  of  Eames, 
the  action  could  have  been  supported  only  in  the  name  of  the  two. 
partners,  and  nothing  would  have  been  pleaded  in  offset  but  that 
which  was  a  demand  against  said  partners  jointly ;  but,  on  the  death 
of  Eames\  the  defendant  is  legally  in  the  right  of  Meader,  and  he 
alone  can  sue,  plead  and  be  impleaded,  to  any  purposes  of  offsets, 
as  though  the  action  was  originally  his. — 1  Barn,  fy  Aid.  29.—* 
1  Chitty,  12,  13,  37.— Montague  on  set  off,  24,  25,  26.-5 
Term  Rep.  4,  93.-3  do.  4, 33. — 6  do.  582. 

In  settling  accounts,  the  auditors  must  audit  all  accounts  be- 
tween the  parties  in  the  same  right,  and  in  a  settlement  of  all  ac- 
counts upon  the  report  of  auditors,  all  accounts  are  to  be  by  law 
settled,  there  having  been  an  issue  between  the  parties.  When, 
therefore,  auditors  once  report  upon  accounts,  and  judgment  is 
www 


Orawoi, 

JUnrcAp 
1830. 
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°jjgSt    rta<#r#*  UP°*  *»h  *****  that  judgment  ibay  he  Reeled  in  btf» 
18*      to  any  mit  afterwards  brought  for  the  recovery  of  any  tfeoouat*. 
whicil  wroe  legally  duo  aft  the  timetf  auditing  auch  accounts.— 
^L      Stat.  143.—$  IIW  Bop.  007- 

Jlfr.  Underwood,  for  the  plaintiff. — The  plaintiff  objects  to 
the  offset  on  two  grounds. 

1.  The  debts  are  not  mutual,  and  due  in  the  same  right ;  and 
are  of  a  dissimilar  character,  2.  The  estate  of  Earn**,  or  rather, 
the  heirs  and  creditors  of  Eatnes,  have  an  equitable  interest  in 
plaintiff's  claim,  which  the  court  will  protect. 

L  Auditors  in  any  suit  are  10  hear,  examine  and  adjust  all  ac- 
counts existing  between  the  parties,  or  a  similar  nature,  and  due 
in  the  same  right. — Stat.  143,  s.  8.  The  nature  and  character 
of  the  respective  claims  of  the  parties  determine  the  tight  of  set 
off,  and  not  the  parties  on  the  record.  The  debts  sought  lo  be 
set  off  must  be  due  from  the  plaintiff,  in  the  character  in  which  ho 
sues,  to  the  defendant,  in  the  character  in  which  he  is  sued. .  The 
debt  sought  to  be  recovered,  and  that  sought  to  be  seto$  must 
bo  mutual  and  due  in  the  same  right. — Winch  *s%  Keeley,  1  Term 
Asp.  p.  621.— P«fler  etaLr*.  Rose,  2  Esp.cas.  46fr.—Brm- 
dridge  vs.  Wkbtcomb,  1  Chip,  Rep.  180,-3  Bt.  Com.  Chit. 
Ed.  p.  244,  in  note.  Hence  a  joint  debt  cannot  be  set  off 
against  a  separate  demand,  nor  a  separate  debt  against  t  joint  ooe, 
unless  expressly  understood  and  agreed  by  all  the  parti** — A  debt 
due  to  a  man  in  right  of  his  wife,  cannot  be  set  off  in  an  action 
against  htm  on  his  own  bond,  A  debt  due  from  a  wife,  dum  sola, 
cannot  be  set  off  in  an  action  by  the  husband  alone,  unless  he  has 
made  himself  individually  liable.  A  debt  from  an  executor  in  bis 
own  right  cannot  be  set  off  against  a  debt  to  the  testator* — Bull. 
JV.  P.p.  lSO.—JVtll.  103,  106.  So  a  debt,  which,  accrued  to 
the  defendant,  in  the  life  time  of  the  testator,  cannot  be  set  off 
against  a  debt  that  accrued  to  the  executor,  even  in  that  character, 
after  testator's  death.  Where  a  person  sues  as  trustee,  defendant 
may  set  oft  a  demand  against  the  cestui  que  trust,  but  not  against 
such  trustee,  in  his  private  capacity.  The  law  will  always  take 
notice  of  the  parties,  beneficially  interested,  in  determining  maw 
ters  of  set  off.. — JUsntague,  p.  27.  Had  Eames  been  alive,  and 
joined  (as  he  must  have  been)  in  the  suit,  with  Meader,  it  would 
not  be  pretended,  that  the  offset  could  be  allowed  ;  for  this  would 
be  setting  off  a  separate  debt  of  one  partner  against  their  joint  claim, 
(debts  due  a  firm  being  demands  to  all  the  partners  jointly.) — 1 
Chit.  PI.  12. — Watson,  112.  It  is  contended,  that  the  nature 
and  character  of  plaintiff's  demand  is  the  same  after  as  before 
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the  death  of  £0*1*4  and  tfftUfaft  death  *f  JEettmfau  no  effect  <£££» 
upoo  dfjimrig  duo  the  partnership,  as  tovaryiagjbe  right*— As  i«30, 
to  the  turo*d  principle  laid  down  id  Montague,  p.  24,  it  is  coat  en-  " 
ded,  that  the  authorities  from  which  the  author  extracts  the  prin- 
ciple, do  not  support  it  to  the  extent  there  laid  down.-3  Kentfil-Q, 
la  partnerships,  the  right  of  action,  only*  eurvives,  and  pot  the 
right  of  property*  The  remedy  survives  and  not  the  duty.— 
Watson,  65,  464,  449.~SaUc.  444.— Kent's  Com.  14.  If  the 
right  of  survivorship  existed  as  io  joint  tenancy,  then  debts  due  a 
firm  would,  on  the  death  of  one  partner,  become,  to  ell  intents, 
debts  due  the  survivor  in  his  own  right ;  but,  the  survivor  is  in  the 
nature  of  trustee  for  partnership  creditors,  and  is  accountable  to 
the  representative  of  the  deceased  partner  for  a  share  of  the  sur- 
plus, aftet  paying  Company  debts*  If  thie  were  a  debt  due  to 
Meader  in  bis  owe  right,  why  name  him  surviving  partner  $  Why 
not  declare  by  the  name  of  Stephen  Meader,  without  any  qualifi- 
cation, (as  may  be  done  against  a  surviving  partner.)  But  in  such 
*  case,  evidence  of  a  partnership  claim  would  be*  fatal  variance. 
—2  Term  Rep.  p.  479^—3  Starkie,  101 6.  If  this  offset  is  to  be 
allowed,  why  could  not  Leslie  set  off  a  separate  demand  which  be 
may  bold  against  Eames  ¥  The  estate  of  Eames  has  the  same  in- 
terest in  the  demand  now  sued,  as  has  Meader ;  and  there  would 
he  exactly  the  same  mutuality  of  interest  as  in  this  case.  And  that 
Meader  is  the  party  on  the  record  makes  no  difference,  in  as- 
much  the  law  regards  the  beneficed  interest.  But  this  will  not  be 
pretended. — Watson,  866. 

II.  But  the  court  wUl  protect  equitable  interests.  The  bet* 
and  creditors  of  Eames  have  the  same  interest  in  the  demand  sued 
as  Eames,  alive,  would  have  ;  which  interest,  if  he  were  alive, 
could  not  be  defeated  by  this  oflfeet.  But  new,  the  equitable  in* 
terests  in  this  demand  multiply,  (in  principle  at  least,)  as  the  cred- 
itors of  Eames  are  numerous,  and  if  the  court  will  protect  an  equi- 
table interest,  we  see  no  rule  to  mete  out  die  quantity  of  interest. 
And  what  is  the  hardship  on  the  part  of  Leslie  ?  He  contracted 
the  debt  sued  with  Meader  fy  Eames,  and  consequently  must 
have  expected  to  pay  them.  The  debt  sought  to  be  set  off  was 
contracted  solely  by  Meader;  the  credit  was  given  solely  to  him ; 
end  what  injustice  if  Leslie  is  driven  for  his  pay  precisely  where 
lie  gave  the  credit,  and  where  only,  at  the  time,  he  expected  to 
be  remunerated?  If  Leslie  could  prove,  that  this  demand  was 
-transferred  to  Meader,  and  that  he  was  the  only  person  benefi- 
cially, as  well  as  legally  interested,  no  doubt  the  offset  would  be 
allowed.  If  this  demand  of  Leslie  had  been  «  partnership  de- 
mand, then,  there  would  be  a  complete  mutuality  of  interest.    If 
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°mmF'    **  *ere  suc^  *  ^e">t  as  wou'^  **ave  j°*Be<i  Eamet  with  MeaaW 

1830.'     (Eamet  being  all ve^)  in  a  suit  forhs  rccorcry,  then  tbeoffiet 

Header     tvould  be  just.    But  it  is  not  pretended  that  Leslie  could  have 

Uriie.     joined  Eames,  }f  he  were' alive,  with  Mender ■,  fbr  the  recovery  of 

this  debt,  (and  this  is  the  sure  test  of  the  right  of  set  off.)    And  if 

the  law  would  protect  the  interest  of  Eatnes,  in  his  life  time,  with 

respect  to  these  same  demands,  we  can  see  no  reason  why  the  law 

should  turn  stepmother  to  his  estate,  after  his  decease. — Chip. 

Rep.  180,  and  eases  cited. — Vt.  Rep.  244,  Haven  vs.  Hobbs*— 

Do.  p.  176,  Lampson  vs.  Fletcher* 

Hutchisnon,  J.  pronounced  the  opinion  of  the  Court. — The 
only  question  presented  is,  whether  this  offset,  and  the  demand 
sued,  are  so  legally  and  equitably  mutual,  that  the  offset  ought  to 
be  allowed.  There  is  no  doubt  but  they  are  mutual  as  respects 
the  form  of  action.  That  is,  no  person  but  the  plaintiff  could  main- 
tain an  action  on  this  demand  against  the  defendant.  And  this 
defendant  could  maintain  no  action  upon  his  demand  against  any 
person  but  the  plaintiff*  In  this  respect  there  is  perfect  mutuality. 
And,  in  all  such  cases*  the  legal  right  of  action,  and  the  legal  lia- 
bility to  action,  are  so  attached  to  the  surviving  partner,  that  the 
only  reason  for  naming  him  surviving  partner  is,  to  give  a  true  des- 
scription  of  the  cause  of  action.  In  the  general  money  counts, 
even  this  is  not  necessary. 

But  the  plaintiffcontends,  that  there  is  no  equitable  mutuality 
in  this  case — That  the  authorities  go  no  farther  than  to  show, that 
the  surviving  partner  may  file  his  partnership  debt  against  his  pri- 
vate debt — 'That  this  is  an  attempt  to  compel  him  to  do  it  against 
his  will,  and  that  to  the  fraud  and  injury  of  the  creditors  of  the 
partnership.  This  argument  is  ingenious,  and  would  be  conclu- 
sive, if  the  facts  in  the  case  showed  what  this  argument  assumes— 
If  the  facts  showed  that  there  were  creditors  of  the  partnership 
of  Meader  and  Eames  that  would  be  thus  injured— that  there 
was  no  property  with  which  they  could  be  paid.  It  appears  to 
me  we  supposed  the  fact  to  be  so  in  the  county  court*  Possibly 
it  was  often  alluded  to  in  argument,  as  a  fact,  and  not  so  denied, 
but  what  we  supposed  it  to  be  fact.  But  the  case  presents  no 
fact  of  the  kind.  Nothing  appears,  that  the  partnership  owe  any 
debts,  nor  that  there  is  any  person  who  could  call  the  partnership 
fund  out  of  the  plaintiff's  possession,  should  he  receive  it.  This 
circumstance  unites  the  legal  and  equitable  mutuality.  The  judg- 
ment of  the  county  court  must  be  reversed,  the  defendant's  offset 
allowed,  and  he  recover  the  balance. 

Judgement  reversed. 
Burbank,  for  defendant. 
Underwood,  for  plaintiff. 
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Gebshom  Starkweather  vs.  Lewis  Loom*.  ££££' 

1830. 

Motion  for  a  new  trial. 

That  the  Court  win  grant  a  new  trial,  as  for  surprise,  when  the  evidence  lias  been  el- 
cJuded,  which  was  offered  in  reliance  upon  a  reported  case. 

That  the  merits  must  not  be  sacrificed  in  such  a  case,  but  justice  be  done  in  the  terms 
of  a  new  trial. 

HutchiKson,  J. — Said  Loomis  heretofore  commenced  his  ac* 
lion  of  debt  on  judgement  against  Starkweather,  before  a  justice 
of  the  peace,  and  the  action  was  appealed  to,  and  tried  in,  the 
county  court,  and  exceptions  were  taken  to  the  decisions  there, 
and  carried  up  to  the  Supreme  Court ;  and,  after  a  hearing  upon 
the  exceptions,  the  Court  came  to  a  conclusion  to  affirm  the  judge- 
ment ;  yet  did  not  suffer  the  affirmance  to  be  then  entered,  but 
permitted  the  defendant  to  move  for  a  new  trial  on  the  ground  of 
surprise.  That  motion  was  filed,  and  lay  till  this  term  lor  a  hear- 
ing and  for  the  preparation  of  affidavits.  These  have  been  pro- 
cured, and  the  motion  concisely  argued  without  any  written  briefs. 
The  ground  of  surprise  was  this.  The  action  was  debt,  predica- 
ted upon  a  judgement  recovered  by  default  before  a  justice  of  the 
peace  in  New-Hampshire.  The  counsel  for  Starkweather  plead- 
ed nil  debet,  relying  upon  impeaching  the  judgement  as  a  foreign 
judgement,  and,  also,  relying  upon  a  case  reported  by  Daniel 
Chipman,  Esq.  (see  page  59,  King,  A&riCr  of  Ingersol  vs.  Van 
Oilder,)  to  shew  that  justice's  judgements  do  not  come  within  the 
act  of  Congress  ;  and  that  this  judgement  of  the  justice  in  New- 
Hampshire,  must  be  treated  as  a  foreign  judgement.  But,  upon 
the  jury  trial,  the  record  of  the  judgement  was  produced,  certified 
by  the  justice  ;  and  the  same  contained  the  copy  of  the  return  of 
the  officer  on  the  original  writ,  which  return  was  of  a  service  in 
Coos  county,  in  New-Hampshire,  by  a!  deputy  sheriff  of  that  coun- 
ty, stating,  as  to  notice,  that  he  handed  a  summons  to  the  said 
Starkweather,  &c.  and  when  said  Starkweather,  in  defending 
this  action,  offered  to  impeach  the  original  judgement,  by  show- 
ing that  Loomis  had  no  cause  of  action,  this  was  objected  to  and 
rejected  ;  because  he  appeared  by  the  record  to  have  had  regu- 
lar notice  of  the  suit  in  New-Hampshire,  and  ought  to  have  made 
his  defence  there.  This  is  the  decision  that  was  carried  up  on 
exceptions,  and  affirmed  by  the  Supreme  Court ;  yet  the  judge- 
ment of  affirmance  not  entered,  as  before  mentioned.  Now,  at 
this  term,  the  affidavits  of  several  of  Starkweather's  family,  and 
of  the  officer  who  served  the  original  writ  in  New-Hampshire,  a- 
bundantly  show,  that  the  only  copy  of  the  writ  handed  to  said 
Starkweather,  was  handed  to  him  in  Canaan,  in  Vermont, where 
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Eg*  be  tbenbved;  tnd  Mthing was  sbovro  ef  bissubasfttingiotbe  j»- 
i«o.'  risdiction  in  New-Hampshire,  so  a*  to  prevent  bis  going  into  tfaer 
Stwkweaiher  merits  of  the  origins!  judgement.  ITw  Court  consider  that  Sfcmt- 
1^^  weather,  who  oow  moves  for  a  new  trial,  has  never  bad  -any  trie* 
upon  the  merit*  of  the  original  action  brought  in  Mw-Hkmpikire~ 
He  could  bare  bad  ne  trial  in  New-Hamp&irt,  without  submit- 
ting to  the  jurisdiction  of  a  court  out  of  bis  own  state.  This  he- 
ought  not  to  be  compelled  to  do,  unless  he  first  submits,  by  giving 
bis  creditor  an  opportunity  to  make  service  on  him  there.  He 
has  had  no  trial  of  those  merits  here  ;  and  yetr  neither  be  nor  bis- 
counsel  are.  greatly  in  lauh  in  the  matter.  It  was  creditable  to  hie- 
counsel,  rather  than  the  reverse,  to  treat  as  lew,  a  reported  deci- 
sion of  the  Supreme  Court  of  this  state,  that  went  tfae  whole  length 
of  this  case  upon  the  point  in  question  ;  that  is,  that  the  judgement 
of  a  justice  of  a  neighboring  state,  is  to  be  treated  as  a  foreign  judg- 
ment. It  is  uue,  that  decision  was  made  before  the  same  sub- 
ject had  undergone  so  much  investigation  in  the  several  states,  m 
has  occurred  since  that  time.  But  the  counsel  cannot  be  blamed 
by  this  Court  nor  by  their  client,  for  not  anticipating  that  this  deci- 
sion would  be  overruled.  Yet  such  is  the  case,  and  it  is  a  soil- 
fortune  to  this  petitioner,  and  bis  antagonist,  that  it  could  not  have 
been  known  before  so  much  money  was  expended  in  the  suit.—' 
But  when  the  subject  came  to  be  examined  upon  principle,  ancl 
in  connexion  with  the  statutes,  that  give  large  jurisdictions  to  jus* 
tices  of  the  peace,  this  Court  have  felt  constrained  to  decide,  that, 
though  a  justice  of  the  peace  has  no  clerk,  yet,  where  the  law  re- 
quires him  to  keep  records,  be  must  be  considered  as  bis  own 
clerk ;  and,  if  be  has  no  appropriate  seal,  be  may  use  a  common 
seal,  or  possibly  certify,  that  be  has  no  seal  attached  to  his  office, 
as  an  excuse  for  his  omitting  to  attach  one  to  bis  copies  of  his  re- 
cord. 

The  testimony  now  adduced  is  not  in  a  technical  sense  newly  dis- 
covered evidence,  because  the  petitioner  himself  knew  the  fact, 
and  knew  who  else  would  most  probably  remember  it,  also.  On 
this  ground  a  new  trial  could  not  be  granted.  But  the  fact  is,  so 
long  as  he  and  his  counsel  expected  to  be  let  into  the  merits  of 
the  original  judgment  without  evidence  to  this  point,  upon  the  au- 
thority of  the  case  cited,  there  was  no  reason  why  they  should 
think  of  procuring  testimony  to  this  fact,  of  the  copy's  being  de- 
livered in  Vermont.  It  is  the  surprise  occasioned  in  this  way, 
that  claims  the  attention  of  the  Court. 

Whether  this  testimony  should  come  in  under  the  plea  of 
nil  debet,  or  whether  there  should  be  a  special  plea,  is  not  a  que*- 
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tion  before  us»  and  the  counsel  may  otasider  that,  and  prepare  aa     gjj£ 
they  judge  moat  safe.  im 

A  new  trial  is  granted,  on  the  terms,  that  Starkweather  pay  all  staAweather 
taxable  cost,  so  Car  back  a*  to  include  the  cost  of  the  last  jury  trial ; 
and  that  he  take  no  coat  so  far  back  aa  to  include  that  trial,  should 
he  eventually  recover  in  the  suit. 

New  trial  granted. 

Wnu  Matiocki,  for  Starkweather. 

Young,  of  Colebrook,  for  Lotmis* 


Loamis, 


JesiAB  Bbllows,  3d.  et  al.  v*.  Outer  Ingham,  at  law.    Also,     J»«j 
Ingham  t$ .  said  Punnum,  in  Chancery.  t83o/ 

That  adefendant,appearing  and  answering  to  an  action'out  of  his  etate,and  judgement 
against  biro,  cannot,  when sued  upon  that  judgement  m  his  own  state,  defend  upon 
the  original  merit*. 

Yet  a  case  may  exist,  in  which  equity  might  relieve,  bat  it  must  ba  where  the  merits 
hare  not  been  tried  at  aU. 

That  the  report  of  referees  will  be  rejected,  where  they  bare  refused  to  hear  the  ev- 
idence of  an  agreement  between  the  parties,  the*  they  should  exercise  chancery 
powers,  if  proper  evidence  for  such  powers  was  presented. 

The  heating  this  term  was  upon  the  prayer  for  an  injunction 
upon  the  soil  at  law  j  also  upon  exceptions  to  the  report  of  refer- 
ees, mad*  in  said  suit  at  law*  This  action  wasdeof  upon  a  judge- 
ment of  the  superior  court  of  JYevhRampshire.  It  was  referred 
by  the  agreement  of  parties  at  the  last  term,  and  their  report  was 
now  returned  into  court.  They  have  reported  in  favor  of  the 
plaintifft,far  the  amount  of  the  judgement  declared  upon,  and  inter- 
est on  the  same.  And  it  appeared,by  their  report  of  the  procee- 
dings before  them,  that,  after  the  plaintiffs  had  produced  the  cop- 
ies of  the  record  of  said  judgement,  the  defendant  offered  evidence 
tending  to  impeach  said  judgement,  and  show  that  there  was  no 
cause  of  action  for  which  the  judgement  was  rendered — That  the 
piaintifb  objected  to  this  testimony — That  the  defendant  insisted, 
that,  at  die  time  of  the  reference,  it  was  expressly  agreed  by  the 
parties,  by  parol,  that  the  defendant  should  be  permitted  to  go  in- 
to evidence,  before  said  referees,  relating  to  the  merits  of  said 
judgement,  and  offered  evidence  of  such  agreement— That  this 
was  objected  to  and  excluded — That  the  defendant  then  moved 
for  a  continuance  of  the  cause  to  a  time  beyond  the  present  term 
of  this  Court,  which  was  granted  on  terms  with  which  the  defend- 
ant did  not  comply. 

Upon  the  coming  in  of  die  report,  Ingham  filed  hrs  bill  m 
chancery,  praying  for  relief  in  the  premises,  and  praying  for  an 


5?«  CASES  IN  THE  SUPREME  COURT 

JJUJ  injunction  upon  the  suit  at  law.  The  gravamen  of  the  bill  was' 
1830.  that  the  note  was  given  on  a  condition  of  the  plaintiff's  procuring 
BrUoroetti.  one  Asa  Waters,  to  discontinue  a  suit  then  pending  in  their  favor 
Iflcham.  against  said  Ingham  in  Essex  county  ; 'which  he  said  they  never 
performed ;  and  yet,  contrary  to  equity,  had  sued  the  note,  obtain- 
ed judgment,  and  were  now  pursuing  the  judgment  in  this  Court ; 
and  charged  Samuel  A.  Pearson,  Esq.  with  making  as  plaintiffs' 
attorney,  said  agreement  of  reference,  and  departing  from  the 
same  ;  and  made  him  defendant  in  the  bill.  Said  Pearson  vol- 
unteered his  answer  this  term  :  he  denied  such  an  agreement 
for  the  referrees  to  go  into  the  merits  of  the  original  judgment : 
but  admitted  they  were  to  exercise  chancery  powers,  if  proper. 
The  counsel  argued  both  causes  together  :  and  the  further  partic- 
ulars of  the  exceptions  and  bill  and  answer,  and  the  agreement 
about  going  into  the  merits,  are  sufficiently  alluded  to  in  the  opin- 
ion of  the  court ;  which  was  pronounced  by 

Hutchinson,  J. — The  answer  of  Mr.  Pearson  spreads  itself 
over  the  whole  bill  except  what  relates  to  the  original  giving  of  the 
note  sued  in  New-Hampshire,  of  which  he  has  no  knowledge. — 
This  answer  denies  the  particular  agreement  about  the  referees' 
going  into  the  merits  of  the  original  judgement  :  it  refers  to,  and 
virtually  comprises,  an  affidavit  of  the  orator,  by  which  he  procur- 
ed a  continuance  of  the  suit  in  New-Hampshire  :  it  states  that 
Esq.  Cushman  appeared  as  counsel  for  the  orator,  to  defend  that 
suit ;  and  that  a  second  continuance  was  obtained  on  said  Ing- 
ham's waiving  his  right  of  review.  This  pretty  much  disposes  of 
the  equity  of  the  bill.  Especially  so,  as  to  its  bearing  upon  this 
suit  at  law.  If  Ingham  thus  had  notice  of  the  suit  in  New-Hamp~ 
shire,  and  appeared  and  answered,  and  thus  submitted  himself  to 
the  jurisdiction  of  that  court,  he  cannot  be  permitted  to  go  into  the 
merits  of  that  judgement  now.  The  orator's  bill  avers  the  grounds 
and  conditions  on  which  this  note  was  given,  and  avers  a  non-iul* 
filment  on  the  part  of  the  payees  of  the  note.  But  he  does  not 
allege,  as  grounds  of  equity,  any  injury  from  the  non-fulfilment.— 
He  does  not  allege  that  Waters,  instead  of  discontinuing  said  suit, 
and  commencing  one  in  the  Circuit  Court,  if  any  where,  continued 
to  prosecute  the  same,  so  that  he,  Ingham,  obtained  no  benefit 
from  giving  the  note.  I  think  it  probable,  from  what  I  recollect 
of  Waters9  suit  against  Ingham,  in  the  Circuit  Court,  that  he  could 
not  make  and  support  such  an  averment.  But  we  cannot  antici- 
pate what  will  appear  in  testimony  on  the  hearing  of  the  bill,  nor 
bow  much  the  other  answers  will  aid  the  orator,  when  they  come 
in.    It  is  sufficient  for  the  present,  for  us  to  find,  that  all  the  aver- 
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raents  about  the  reference  are  alleged  as  made  by  Pearson,  and  Emm, 
his  denial  of  them  renders  it  unnecessary  to  grant  an  injunction  to  1830.' 
await  the  other  answers.    The  injunction  is  refused.  Bellows  etai. 

The  exceptions  to  the  report  of  referees  are  three  :    1st.  That    IngtJLn. 
the  referees  ought  to  have  admitted  the  defendant  to  impeach  the     # 
original  judgement,  upon  general  principles,  treating  it  as  a  foreign 
judgement.    This  would  have  been  correct,  if  he,  the  defendant, 
had  never  submitted  to  the  jurisdiction  of  the  court  in  Netio-IIamp- 
shire.     But  the  record  shows  an  appearance,  and  the  bill  alleges 
that  Ingham  took  advice  of  eminent  counsel,  and  followed  that  ad- 
vice in  relinquishing  his  defence  there,  with  a  view  to  make  the 
same  defence  here.      This  may  prove  a  misfortune  to  Ingham, 
but  it  is  not  according  to  the  current  of  decisions.     The.  subject 
has  been  once  or  twice  raised  in  the  circuit  court,  and  in  the  state 
courts.     If  the  defendant  stand  aloof,  and  the  plaintiff  take  judge- 
ment, it  binds  what  they  can  catch  in  that  state  to  satisfy  it.     But 
if  the  defendant  stand  aloof,  and  never  appears  in  the  action,  and 
the  judgement  is  sued  in  the  state  where  die  plaintiff  resides,  he 
may  contest  the  merits.    But  if  he  appears  and  answers,  he  must 
make  his  defence  there  or  nowhere.    This  exception  to  the  re- 
port is  overruled.     So  is  that,  taken  to  their  not  allowing  a  con- 
tinuance beyond  this  term  of  the  Court.    It  was  improper  to  ask 
for  a  continuance  in  this  form.    If  any  thing  of  this  sort,  the  ap- 
plication should  have  been  for  the  referees  to  return  their  commis- 
sion without  any  other  report  than  that  they  had  had  no  such  hear- 
ing as  to  come  to  a  decision.    The  reasons  offered  did  not  urge  to 
this  course,  especially  as  the  same  question  might  be  urged  here. 
Another  exception  to  the  report  is,  the  referees  ought  to  have 
heard  the  evidence  of  the  agreement  of  the  parties,  that  they  should 
go  into  the  merits  of  the  original  judgement,  and,  if  the  same  was 
proved,  go  into  said  merits  accordingly.    There  seems  to  have 
been  a  misunderstanding  or  misrecollection  about  this  agreement. 
The  affidavit  of  Esq.  Young  is  full  that  thelre  was  such  an  agree- 
ment.   Mr.  Pearson  understood  it  only  to  give  chancery  powers. 
It  does  not  appear  what  evidence  was  offered  to  the  referees  j 
whether  it  was  parol,  technically,  or  in  writing,  and  called  parol  to 
distinguish  it  from  the  record,  the  commission,  &c.      If  the  for- 
mer, perhaps  tbey  decided  correctly  in  rejecting  it ;  if  the  latter, 
it  ought  to  have  been  received.    The  evidence  and  concessions 
now  beiore  us  show,  that  the  plaintiffs'  counsel  objected  to  the 
writing's  coming  in  before  the  referees :  hence  a  writing  was  pro- 
bably offered.    If  they  had  received  the  evidence,  tbey  could 
have  made  their  report  of  what  facts  were  proved,  and   placed 
the  questions  of  law  j>efore  the  Court  if  they  chose. 

XXX 
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SSIS?  <^'ie  P*11'**  W0U^  h*T*  done  better  to  have  incorporated  their 
1830. '  agreement,  whatever  it  was,  into  the  commission,  and  closed  all 
Bellows  ct  aL  dispute  •bout  it-  There  seems  to  have  been  a  misunderstanding 
"V  about  this  agreement ;  and  it  is  very  doubtful  whether  the  defen- 
dant can  avail  himself  of  his  defence  in  any  way.  Yet  a  case 
may  be  supposed  in  which  he  would  be  entitled  to  relief  in  some 
way.  Suppose  the  note  given  by  him  to  the  plaintiffs,  as  ho  alleg- 
es in  his  bill,  to  have  been  given  on  condition,  that  the  plaintiffs 
should  procure  Waters  to  discontinue  his  suit  in  this  county,  and 
commence  in  the  circuit  court,  if  at  all ;  and  add,  what  is  not  al- 
leged in  the  bill,  that  the  plaintiffs  took  no  measures  with  Waters 
to  effect  this  ;  and  that  Waters  pursued  his  action  in  this  county 
to  final  judgement,  so  that  there  has  been  no  consideration  for  this 
note  but* what  has  failed  to  have  the  beneficial  effect,  for  which 
Ingham  contracted  : — In  such  a  case,  it  would  be  so  inequitable 
for  the  plaintiffs  to  collect  this  judgement,  that  probably  equity 
would  grant  some  relief.  Now  if  the  agreement  was  as  Esq. 
Pearson  understood  it,  that  the  referees  were  to  exercise  chance- 
ry powers,  if  proper,  it  was  not  exactly  correct  for  the  plaintiffs  to 
object  to  the  referees  hearing  the  evidence  of  this  agreement,  so 
as  to  be  able  to  judge  whether  the  evidence  offered  upon  the  mer- 
its would  warrant  relief  in  the  exercise  of  chancery  powers.  As 
the  defendant  has  had  no  hearing  upon  either  of  these  matters,but 
his  evidence  upon  both  having  been  excluded,  we  have  come  to  the 
conclusion  to  set  aside  the  report,  and  let  the  action  stand  for  trial. 

S.  A.  Pearson,  for  the  plaintiffs. 

Young  and  Wm.  Mattocks,  for  the  defendant. 


&****     Hannah  Cummings,  Adm'x,  ap'lee,  vs.  Jesse  Hugh,  ap'lant. 


1830, 


That  a  person,  wishing  to  appeal  from  a  decree  of  a  court  of  probate,  has  twenty 
days  for  the  purpose,  after  the  decree  is  complete. 

That,  if  the  appeal  is  prayed  for,  and  a  bond  deposited  within  the  twenty  days,  the  ap- 
plicant does  not  lose  his  right  by  the  Court*  staking  time  for  advice,or  otherwise  neg* 
ingto  allow  the  appeal  till  the  twenty  days  expire. 

This  was  an  appeal,  taken  by  Jesse  Hugh,  a  creditor  of  the 
deceased,  from  the  decree  of  the  probate  court,  allowing  the  ac- 
count of  said  administratrix.  The  appellee  filed  her  regular  mo- 
tion to  dismiss  the  appeal,  as  being  irregularly  taken.  A  number 
of  reasons  were  stated  in  the  motion,  'why  the  appeal  should  be 
dismissed.  These  were  all  predicated  upon  supposed  defects  in 
the  probate  copies,  produced  by  the  appellant,  by  reason  of  which 
they  failed  to  show  the  appeal  to  be  regular.  Some  of  these  ob- 
jections have  been  removed  by  the  production  of  additional  copies 
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fyn  the  probate  records.     Such  as  were  not  thus  removed  were  E»*£ 

fd  following :  183°- 

1.  That  the  appeal  was  taken  from  an  order  and  decree  made  cumming* 
ne  first  day  of  July,  1829,  when  no  such  order  was  made  at  that  H^ 
.ime :  and  connected  with  this,  that  the  appeal  was  not  applied  for, 

nor  taken,  within  twenty  days  from  the  making  of  the  decree. — 
With  regard  to  these,  the  record  shows  that  the  probate  court  was 
tolden  on  the  first  day  of  July,  and  continued  to  the  second  day, 
md  the  business  and  decree  closed  the  second  day  :  also,  that  the 
appeal  was  in  fact  taken  on  the  twentieth  day  of  said  July.  That 
so  appears  by  the  bond  and  the  certificate  of  the  register  upon  the 
bond  :  but  the  record  at  large  of  the  appeal  avers,  that  it  was  ap- 
plied for  and  taken  within  twenty  days  from  the  time  of  [making 
the  decree,  without  stating  the  exact  day. 

2.  That  there  is  no  date  to  the  allowance  of  the  appeal,  nor  to 
the  order  of  notice. 

3.  That  uo  person  appeared  to  object  to  the  administratrix's  ac- 
count before  the  court  of  probate. 

These  points  were  argued  by  counsel,  and  the  opinion  of  the 
Court  was  pronounced  by  4 

Hutchinson,  J. — There  is  no  difficulty  under  the  first  excep- 
tion, but  what-r  esults  from  suiting  the  probate  court  to  be  holden 
the  first  day  of  July,  without  stating  the  continuance  of  the  busi- 
ness, settling  the  administratrix's  account,  be.  to  the  second.  The 
first  is  truly  stated  ;  the  court  was  then  holden  ;  and  the  record 
shows  the  continuance  to  the  second,  before  the  decree  was  com- 
plete. As  a  matter  of  description  it  was  well  to  state  the  court  to 
have  been  holden  the  first,  as  is  done  in  this  case.  This  would 
not  be  altered  by  the  court's  continuing  several  days  before  the 
business  assiged  for  the  first  day  was  finished.  Then  arises  the 
question,  when  do  the  twenty  days  commence,  within  which  any 
person  must  appeal  ?  The  statute  gives  the  twenty  days  from  the 
making  of  such  order  or  decree.  Now  there  could  be  no  appeal 
until  the  decree  was  complete ;  and  then,  and  not  till  then,  do  the 
twenty  days  begin  to  run.  And  this  decree  being  completed  the 
second,  the  appeal,  claimed  the  twentieth  day  of  July,  was  in 
season. 

With  regard  to  the  second  objection,  the  record  says,  "within 
twenty  days ;"  but  does  not  give  the  exact  day.  The  necessary 
inference  from  this  record  is,  that  all  there  recorded  was  done" 
under  the  date  last  mentioned,  which,  in  this  case,  was  an  indefi- 
nite day  within  twenty  days  from  the  making  and  completing  the 
decree.  But  if  the  probate  court,  after  a  proper  application  for  an 
appeal,  took  time  to  consider  of  the  subject,  or  neglected  to  com- 
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^gg      plete  the  allowance  of  the  appeal,  and  make  the  order  of  iKfeC, 
1330-       till  the  twenty  days  had  expired,tbe  party  applying  must  not  tha»- 
Gumming*   by  lose  his  rights.     Indeed,  such  neglect  might  be  the  grounds 
H^k      a  mandamus  to  compel  the  completion  of  the  business,  and  tfc 
transmitting  the  appeal  to  the  proper  court.  And,  when  it  is  com. 
plete,  it  may  be  considered  as  done  at  the  day  when  the  applica* 
tion  was  made  and  the  bond  lodged.     This  exception  is  overrul- 
ed. 

With  regard  to  the  third  objection,  that  no  person  appeared  U 
object  to  the  administratrix's  account,  this  was  not  necessary  in 
order  to  entitle  to  an  appeal.  The  twenty  days  are  given  for  the 
very  purpose  of  entering  an  appeal  by  those  who  are  not  present, 
when  the  decree  is  made.  The  law  supposes  that  many  persons, 
at  least,  who  are  interested,  will  not  be  present,  and  saves  their' 
rights  by  giving  this  period. 

The  motion  to  dismiss  is  overruled* 
Joh*  Mattock*,  for  the  appellee. 
Cushman,  for  the  appellant. 


OatEiHi,    *  Joshua  Sawyer  fa  Benjamin  PnocTort. 

March 


March, 
1830. 


Thatf  in  an  action  on  book  account,  the  plaintiff  may  recover  for  articles,  which  ha** 
arisen  from  partnership  deal  between  plaintiff  and  defendant,  when  the  suit  does  not 
draw  into  the  controversy  the  partnership  balance. 

Benjamin  Prodor  brought  his  action  of  assumpsit  against  Joshua 
Sawyer,  and  Saivyer  filed  his  declaration  on  book  against  Prodor t 
pursuant  to  the  93d  section  of  the  statute*    Judgement  to  account 
was  rendered,  and  the  account  was  sent  to  an  auditor,  who  report- 
ed a  balance  due  to  Sawyer  of  $208,59  ;  and  made  a  special 
report,  «nd  transmitted. a  copy  of  the  account.    It  appeared  that 
the  two  parties  were  formerly  partners  in  the  blacksmith  business, 
and  had  made  a  partial  settlement,  and  Proctor  had  passed  over  to 
Saivyer  suudry  demands,  warranting  them  good,  which  Were  not 
collectable ;  and  Sawyer  had  been  obliged  to  pay  sundry  bills  and 
parts  of  bills,  that  had  been  treated  as  paid  by  Prodor*    Prodor 
bad  also  received  some  pay  on  the  demands  warranted  to  Sawyer* 
When  Sawyer,  in  any  of  these  ways,  paid  money,  or  failed  to  col- 
lect, be  made  a  charge  against  Proctor,  which  formed  a  principal 
part  of  the  account  now  in  controversy.     The  following  items 
form  a  s&mplar  for  the  others. 
Paid  Mayo  fy  Follett  mistake  in  bill  of  iron,  paid  by  Sawyer,  for 

the  benefit  of  Proctor,  -  -  $0  25 

Paid  balance  to  Foster  for  coal,  -  -  1  50 
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dei 


To  loss  oil  demand  vs.  Abel  Smaltcy,  warranted  by 

Proctor,  -  -  -  -  -      I  20 

To  amounttaken  by  Proctor  on  a  demand  by  him  war- 
ranted to  Sawyer,  as  by  Proctor's  minute,  -      2  70 
There  wis  no  controversy  but  that  the  testimony  before  the 
auditor  was  proper  to  prove  these  items.    The  only  exception  to 
the  report  was,  that  these  items  should  not  be  allowed  in  this  ac- 
tion on  book,  but  in  an  action  of  account  as  between  partners. 

Argument  for  Proctor. — The  authority,  under  which  the 
declaration  on  book  in  offset  is  allowed,  is  the  93d  section  of 
the  judiciary  act,  which  provides,  that,  when  any  "just  demand 
on  book,  &c."  a  declaration  may  be  filed,  bc«  5  which  words, 
w  just  demand  on  book,1'  roust  be  construed  to  mean  the  ordinary 
subjects  of  book  charge,  for  the  sale  and  delivery  of  articles,  ser- 
vices rendered,  be.  when  the  right  to  charge  on  book  existed  at 
the  time,  and  not  the  subject  matter  of  a  distinct  action,  or  another 
action,  as  recognized  by  the  statute.  It  is  enacted  (p.  142)  "  that 
actions,  of  account  may  be  sustained  on  book  account ;"  but  not 
e  converso  :  and  also,  in  accordance  with  the  English  law,  that 
one  joint  tenant,  tenant  in  common,  &c.  may  maintain  the  action 
of  account  against  the  other  as  bailiff  and  receiver*  Swift's  Dig. 
(p»  579  and  682,)  of  the  laws  of  Connecticut,  from  whence  our 
book  action  is  derived,  has  also  the  same  distinction  between  the 
two  actions,  which  is  seen  from  the  different  pleadings.  In  the 
action  on  book  the  general  issue  is,  that  the  defendant  owes  nothing 
to  balance  books  :  In  the  action  of  account,  that  defendant  is 
not  bailiff  and  receiver  : — from  which  we  infer,  that  the  action  of 
account  is  the  proper  remedy  in  this  case  ;  and  that  the  objection 
is  a  valid  one  j  that  an  account  of  stock  in  partnership  cannot  be 
audited  under  the  declaration  on  book  account. 

Another  argument  is,that,if  plaintiff  in  offset  had  the  right  to  plead 
assumpsit-wise,  and  that  was  a  proper  method,  it  would  save  the 
expense  of  a  distinct  action,  and  a  distinct  bill  of  cost :  so  that, 
if  the  right  to  file  on  book  in  this  case  is  only  doubtful,  the  decis- 
ion would  be  in  favor  of  the  common  law  method,  as  a  saving  of 
expense  to  the  parties,  and  that  a  multiplicity  of  suits  is  to  be 
avoided. 


Orlxakb, 
March, 
1830. 

Sawyer 

vs. 
Proctor, 


Argument  for  Sawyer.— One  objection  only  is  raised  to 
the  report ;  and  that  is,  that  a  part  of  the  charges  were  for  prop- 
erty delivered  on  a  partnership  concern,  and  that,  therefore,  book 
account  was  not  the  proper  action,  but  ought  to  have  been  the 
action  of  account.    The  subjects  that  particularly  appertain  to  the 
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Orlkan*, 

March, 
1830. 

Sawyer 

Proctor. 


action  of  account  have  undergone  many  changes,  and  would  sfeeitf 
to  be  at  the  present  day  of  but  little  use.  The  action  of  book  at* 
count  has  taken  its  place;  and,  of  all  nice  distinctions,  those  be* 
tween  book  account  and  account  are  the  last  that  ought  to  be 
raised.  What  says  the  legislature  i  Bring  your  action  of  account 
on  book  account.— Staf.  142,  sec.  2.  The  legislature  has  defin- 
ed what  are  the  peculiar  objects  of  this  action. — Stat.  142,  sec.  3, 
There  is  no  action  of  account  that  is  contemplated  by  the  statute 
to  be  filed  in  offset. 

Hutchinson,  J.  pronounced  the  opinion  of  the  Cotirt— The 
objection  to  this  report  of  the  auditor  supposes,  that  this  declara- 
tion on  book  was  filed  for  the  purpose  of  closing  the  unsettled 
partnership  deal  of  the  two  parties,  and  recovering  a  balance. 
This  seems  not  to  be  a  correct  statement  oi  the  case.  All  the 
items  of  the  account  as  charged,  and  as  the  auditor  reports  them 
proved,  are  of  another  character.  They  all  suppose  a  settlement 
of  the  partnership  as  such,  and  a  call  upon  Sawyer  to  pay  what, 
by  the  terms  of  the  settlement,  belonged  to  Proctor  to  pay ;  orr 
he  has  been  at  expense  in  collecting  demands  warranted  to  biro 
by  Proctor,  which  are  lost,  fee.  These  charges  stand  just  as  they 
would  if  the  two  bad  never  been  partners,  and  yet  in  some  deal. 
Sawyer  was  holden,  and  bad  to  pay  money-which  Proctor  owed} 
or  in  some  bargain,  received  warranted  demands,  which  failed, 
and  He  was  at  expence  in  endeavouring  to  collect,  &c«  >  or>  °* 
some  such  demands  Proctor  had  received  the  pay.  Neither 
party  has  made  any  exhibits  tending  to  show  the  profit  and  loss  of 
the  partnership.  This  case,  therefore,  does  not  come  within  the 
principle  relied  upon  by  the  defendant  in  support  of  his  exception. 
The  exception  is  overruled,  and  the  judgement  of  the  county 
court,  accepting  the  auditor's  report,  is 

Affirmed. 

Sawyer,  for  the  plaintiff. 

Meigs,  for  the  defendant. 


In  the  case  of  Hasting*  vs.  Webber,  (Vide  page  407)  it  appears  from  the  clerk's 
docket  that  a  mistake  occurred  in  entering  up  the  judgment  The  entry  on  the  docket 
is,  that  the  plaintiff's  complaint  k  insufficient,  thereby  making  the  Court  give  judgment 
lor  the  defendant!  when  the  opinion  pronounced  by  die  Court  was  in  favor  of  the  plain- 
tiff. The  mistake  happened  in  this  way.  The  Court  understanding  the  judgment  in 
the  county  court  to  have  been  for  the  defendant,  they ,of  course,  ordered  it  to  be  revere* 
ed;  and  the  clerk  thereupon,  as  the  judgment  in  the  county  court  was  that  the  plaintiff9* 
complaint  too*  sufficient,  made  the  entry,  as  he  supposed  he  should  do  in  case  of  a  rever- 
sal, that  the  plaintiff's  complaint  was  insi+fficUnt.  To  prevent  mistakes  of  this  descrip- 
tion, it  is  necessary  that  in  every  case  of  a  removal  of  a  cause  from  the  county  to  the 
Supreme  Court,  the  judgment  of  the  county  court  should  be  staled  in  the  exceptions, 
or  certified  in  the  case.  If  this  had  been  done  in  the  case  referred  to,  the  mistake  in 
the  entry  of  the  judgment  would  not  have  happened. 
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ABATEMENT. 

1.  The  court  can,  in  tome  ca*es,abate  a  ci- 
tation, and  retain  the  petition,  and  make  an 
order  of  notice.— Cavendish  vs.  Weather  sfietd 
Turnpike  Co.  531 

See  Sk&vick  or  Process,  no.  3. 

ABSCONDING   DEBTOR, 

1.  Ooe  cannot  be  considered  as  an  abscon- 
ded or  concealed  debtor  .within  the  meaning 
pf  the  acts  rt  directing  the  proceedings  against 
the  trustees  of  concealed  or  absconding  debt- 
ors/9 unless  he  have  been  an  inhabitant  of  this 
state,  or  has  secretly  absconded  from,  or  keeps 
concealed  within,  \u— Austin  vs.  Palmer*  4&9 

ACPIDENT, 

1.  B  brought  an  action  against  the  inhabi- 
tants of  E  to  recover  for  certain  services  ren- 
dered by  him.  The  defendants,  considering 
they  had  a  good  defence  to  said  action,  wrote 
to  an  attorney  residing  in, the  same  town  where 
the  trial  was  to  be  had,  directing  him  to  ap- 
pear and  defend  in  their  behalf.  The  letter 
was  put  into  the  post  office  in  season  ;  but,  by 
some  accident,  did  not  reach  the  attorney  till 
after  the  return  day  of  the  writ,  aqd  a  judg- 
ment was  rendered  by  default  against  said  det 
fondants.  In  a  bill  in  chancery  afterwards 
brought  against  B, praying  for  a  perpetual  in- 
junction on  said  judgment,  on  payment  of  suih 
turn  as  the  couit  should  believe  to  be  due,  it 
was  held  that  the  court  could  grant  no  relief. 
^Inhabitants  of  Essex  vs.  %errjf.  16  \ 

$.  When  a  defendant  is  prevented  from  ap- 
pearing and  making  his  defence  by  inevitable 
accident,  and  judgment  is  rendered  against 
him  by  default,  a  court  of  equity  will  not 
vacate  the  judgment,  or  stay  proceedings  there* 
on,if  it  do  not  clearly  appear  that  manifest  in- 
justice has  been  done.  ft. 

ADMINISTRATORS  &£  EXECUTORS. 

1.  When  an  administrator  conveys  a  farm 
subject  to  the  widow's  dower,  and  possession 
of  the  two  thirds  is  held  by  the  purchaser  more 
than  thirty  years ;  a  presumption  of  the  legal- 
ity of  the  administrator's  proceedings  prior  to 
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bis  dead,  will  arise  in  favor  of  the  reversion 
of  the  dower. — Hazard  vs.  Martin.  77 

2.  A  deed  of  an  administrator  need  not  re- 
cite the  authority  by  which  it  is  given.  It  is 
sufficient  if  it  refer  to  it,  and  the  administrator 
describe  himself  as  such.— Langdon  vs.  Strong 
etal  .  «34 

3.  The  executor  is  entifod  to  allowance  for 
what  the  estate  was  holden  to  pay  for  taxes  ; 
be  having  so  paid  as  to  procure  a  discharge  of 
the  same;  though  it  may  not  appear,  many 
years  after,  ho*  he  paid  the  same. — Hapgood 
vs.  Jennisen  et  at.  294 

4.  The  executor  may  be  allowed  a  reason- 
able per  centage  for  receiviug  payments  in  neat 
stock,  and  converting  the  same  into  money  } 
though  he  never  kept  any  exact  account  of 
the  expenditures  and  loss  in  the  same.  id. 

5.  Though  the  estate  might  have  been  set- 
tled much  sooner,  the  executor  does  not,  by  bis 
neglect,  forfeit  all  compensation  for  his  actual 
services  faithfully  performed,  and  bis  necessa- 
ry expenditures.  ib. 

6.  The  heirs,  if  they  elect  to  treat  the  exe- 
cutor as  trustee  of  the  estate  of  the  deceased* 
which  eame  to  him  by  purchase,  after  the 
same  was  bid  in  for  him,  must  be  content  to 
have  him  account  with  reference  to  the  value 
of  what  he  yet  holds,  as  well  as  the  avails  of 
what  he  has  re -sold.  Ib. 

7.  The  executor  must  not  he  made  liable  for 
the  amount  of  lands  of  the  testator,  bid  off  by 
him,  but  lost  through  want  of  title  in  the  testa- 
tor. He,  also,  must  be  allowed  the  cost  of  de- 
fending or  supporting  such  titles.  ib. 

8.  The  executor  must  not  he  allowed  for  an 
outstanding  claim,  in  suit,  and  not  paid 
by  him*  ib. 

9.  lq  this  case,  of  an  estate  in  wild  lands, 
the  executor  must  pay  six  per  cent,  interest, 
onTy",  upon  the  demands  for  which  he  accounts. 
Had  it  been  a  inonied  estate,  ami  he  used  the 
same  instead  of  paying  it  to  the  heirs,  he  must 
have  paid  compound  interest,  with  annual 
rests.  ib. 

10.  Commissioners  appointed  by  the  Su- 
preme Court  to  report  on  administrator's 
account,  on  appeal  from  the  decree  of  the 
court  of  probate,  must  in<]uir»  into,  and  report 
upon,  all  matters,  that  may  affect  the  balance 
of  the  account.— -Barker  vs.  Rogers.  440 

11.  They  also  must  report  the  items  of  the 
account,  and  the  facts  they  find  proved  as 
grounds  for  allowing  or  disallowing  any  of 
the  items.  Ibt 

See  CoiriTiTtTiovAL  Law,  no  3. 4. 5, 
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6m  EnDxwcE,  no.  9. 

AGENT. 

Est  Eyidebtcb,  no.  3, 4. 
Privcifal  ft  Agebt. 

AGREEMENT* 

1 .  A  promise  in  writing  to  par  the  amount  of 
•n  execution  to  the  attorney  of  the  creditor,  on, 
condition  of  an  assignment  of  the  execution  to 
the  promissor,  is  valid,  the  debtor  being  dis- 
charged forthwith  freyn  custody,  aud  the  as- 
signment made  when  payment  was  deman- 
ded.—Page  Tg.  Thrall.  448 

bee  Afprewticeshif,  no.  1, 2, 3* 

DISCHARGE,  HO.  1. 

Religious  Societies,  no.  2* 
Officer,  no.  4. 
Attachment,  no.  5. 
Consideration,  no.  2. 

AMENDMENT.  •  * 

1.  If  the  Court  on  a  writ  of  error  affirm  the 
judgment  of  the  court  below,  and  judgment  be 
entered  up  for  merely  the  damages  sustained 
by  the  delay  occasioned  by  the  writ  of  error, 
instead  of  the  whole  amount  of  the  judgment 
below,  together  with  such  damages,  the  judg- 
ment will  be  deemed  incorrect,  and  the  Court 
will,  on  motion  by  the  plaintiff,  permit  the  re* 
cords  of  such  Incorrect  judgment  to  be  amen- 
ded on  sufficient  cause  being  shown  by  the 
plaintiff,  provided  the  legal  rights  of  the  ad- 
verse party  are  not  theceby  impaired. — Lowry 
19.  Catlin.  365 

2.  An  amendment  of  a  declaration  will  not 
be  granted,  which  changes  the  form  of  action, 
or  introduces  a  new  count  for  a  new  cause  of 
action,  not  contained  in  the  original  declara- 
tion.— Carpenter  vs.  Gookin.  495 

APPEARANCE* 

See  Jodgmeht,  no.  2. 
Error,  no.  I, 

APPEAL, 

1.  When  an  appeal  is  granted  in  a  case  where 
90  appeal  is  given  by  law,  or  the  appeal  is  ir- 
regularly or  informally  taken,  and  is  dismiss- 
ed by  the  appellate  court,  the  dismissal  an- 
nuls the  appeal,  ab  tnt/io,  and  leaves  the  judg- 
ment in  force,  and  execution  may  issue  upon 
it  as  if  no  appeal  had  been  taken.— Lweland 
vs.  Burton.  521 

%,  The  adjudication  of  the  county  court  dis- 
missing an  appeal  to  it  from  a  judgment  ren- 
dered by  a  justice  of  the  peace,  is  conclusive 
uvtll  reversed  on  a  writ  of;  error,  or  on  remo- 


val of  the  cause  to  the  Supreme  Court.         JcV 

3.  A  person, wishing  to  appeal  from  a  decreet 
ofacourtof  probate,  has  twenty  days  for  theft 
purpose,  after  the  decree  is  complete.— Ossst- 
mingi  vs.  Hugh.  57<f 

4.  If  the  appeal  is  prayed  for,  and  Ss_nnnrt 
deposited  within  the  twenty  days,the  applicant 
doee  not  lose  his  right  by  the  Court's  taking: 
time  for  advice,  or  otherwise  neglecting  to  al- 
low the  appeal  till  the  twenty  dajrs  expire,  /ft. 

See  Gvarbian,  no.  1. 

Costs,  no.  3.  # 

Order  of  Removal,  no.  1. 

APPRENTICESHIP. 

1.  If  A  agree  to  bind  his  son  to  B  by  writ* 
ten  indentures  of  apprenticeship,  and  in  con- 
sequence of  such  agreement,  the  son  enter* 
upon  service  with  B,  and  Is  by  him  instructed 
in  the  art  of  his  trade,  and  furnished  with, 
clothing,  necessaries,  &c.  and  then  leaves  B%s 
employment,  B  may  recover  of  A  the  value 
of  such  services,  clothing,  &c.  so  furnished  for 
the  son,  though  the  agreement  has  not  been 
reduced  to  writrng. — Squi re* vs.  Whipple.  Ill 

2.  The  record  of  a  recovery  in  attumprit  is 
prima  facie  a  bar  to  another  suit  between  thai 
same  parties  for  what  \s  prima  facie  the  same 
cause  of  action.  lb% 

3.  The  plaintiff  In  such  a  can  must  sbaw 
that  the  subject  matter  has  not  been  adju- 
dicated. IK 

ARBITRATION* 

1.  When  a  general  submission  to  arbitra- 
tors is  by  parol  and  not  in  writiug,matters  then 
existing,  but  not  laid  before  the  arbitrators, 
nor  adjudicated  by  them,  are  not  barred  by 
their  award. — Buck  vs.  Buck.  41? 

ASSUMPSIT. 

See  A  frejtticesh  if,  no  1  *  2, 3. 

Corporation  assessments*     •         * 

ATTACHMENT. 

1.  A  creditor,  turning  out  property  to  an  of\ 
veer  for  him  to  attach  upon  his  writ,  and  nev- 
er having  had  the  out  tody  of  the  property,  is 
not  liable  in  trover  for  the  property,  after  a 
nonsuit  in  his  action. — A&wm  vs.  Abb*t.  383 

2.  The  attaching  officer,  having  the  custody 
of  the  property,  is  alone  liable  to  the  person 
to  whom  it  may  belong,  after  the  suit  is  deter, 
mined.  lb. 

%  There  being  a  count  in  cote,  makes  no 
difference,  when  the  judge  charges  as  in  tro- 
ver, and  when  there  is  no  proof  to  charge  tbe> 
creditor,  except  his  not  returning  the  goods 
on  demand.  lb. 

4.  An  attaching  creditor,  taking  judgment, 
by  agree  me  ut  with  his  debtor,  at  any  other 
day  than  that  set  in  hrs  writ,  thereby  relm-. 
quishes  his  lien  to  a  creditor  subsequently  at- 
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t  aefclnft  Ibe  uim  property. — Murray  vs.  £2- 
*rto£*.  388 

5.  If  several  creditors^  the  same  debtor  at- 
tach the  same  property  in  succession,and  all  per. 
feet  their  debts  by  judgment  and  exec ut ion s,and 
all  but  the  last  agree  to  a  sate  before  judgment 
and  the  avails  are  applied  to  satisfy  the  debt 
of  the  first  attaching  creditor,  but  insufficient 
for  that,  the  attaching  officej  is  not  liable  to 
the  last  attaching  creditor  for  any  of  such  pro- 
perty.— Munger  vs.  Fletcher,  524 

6.  In  any  event,  be  is  only  liable  to  the 
amount  of  the  property,  and  that  will  be  recov- 
ered by  the  creditors  according  to  the  priority 
<of  their  respective  liens,  lb. 

Sea  Partnership,  no.  4, 5,6,7. 
Sheriff,  no.  3, 4. 
Presumption,  no.  1. 

ATTORNEY. 

1.  The  lien  which  an  attorney  in  a  suit  has 
vm  a  judgment  for  his  costs,  does*  not  prevent 
the  parties  from  abandoning  the  suit,  tlmtigh 
they  have  notice  of  the  lien.— Foot  vs.  Tttcks. 
bury.  97 

2.  When  an  attorney,  who  has  been  legally 
admitted  to  practice,  enters  an  appearance  in 
a  suit,  bis  appearance  may  be  received  as  ev- 
idence of  his  aotbority  to  represent  a  suitor  in 
court,  whether  a  natural  or  an  artificial  per- 
son —Proprietors  it.  Bishop.  231 

AUDITA   QUERELA. 

See  Declaration,  no.  1. 
Verdict,  no.  & 

AUDITORS* 

1.  Auditors  are  the  proper  judges  of  the 
^weight  of  tettimonr  heard  by  fhem>  and  their 
opinion  upon  it  cannot  be  made  the  ground  of 
an  exception  to  their  report. — Wood  vs.  Bar* 
vtey.  369 

2.jAudi<or6  should  report  facts  in  the  mode 
t>f  aepecial  verdict,  and  not  report  the  evi- 
dence in  detail.— Skinner  et  at.  vs.  Conanl.  453 

See  Book  debt,  no.  3. 

AVERMENT. 

1.  The  went  of prout  patet  per  reeordum  of 
the  judgment,  \n  scire  facias*  against  bail,  is 
bad,  on  special  demurrer. — Wright  vs.  Brow- 
tUH.  117 

2.  The  writ  of  scire  facias  need  not  avet 
the  nature  of  the  liability  of  the  bail,  but  to 
aver  it  incorrectly  is  bad  on  demurrer.         lb. 


BASTARDY. 

I.  An  action  lies  upon  a  note  given  by-tha 
fcther  to  tbsmotbtT  of^a  bastaH  child,  an  a 


settlement  of  a  prosecution  iu  her   behalf.— 
Knight  vs.  Priest  ei  ux.  507 

2.  It  is  no  defence  to  such  note,  that  the 
father  has  since  been  compelled,  by  a  proaecu* 
tion  of  the  overseers,  to  give  bonds  to  the  town 
to  indemnifyagainstthe  support  of  such  child, 
the  mother  having  always  supported  such 
child  from  its  birth.  lb. 

BILL  OF  EXCHANGE* 

1.  Debt  lies  upon  a  judgment,  notwith- 
standing plaintiff  has  given  a  receipt  for  an 
order,  which,  when  paid,  i%to  be  in  full  of  said 
judgment. — Goodrich  et  al.  f  s.  Barney.     422 

2.  Nor  does  it  altei  the  case,  that  the  order 
tiad  not  been  presented  when  the  action  wai 
brought,  there  being  no  funds  of  drawer  in  tha 
ha iuU  of  drawee.  tb. 

3.  The  separating  from  such  order  a 
writing  from  a  third  person,  who  had  funds  in 
the  hands  of  such  drawee,  advising  to  the  ac- 
ceptance, but  not  binding  himself  nor  the  funds* 
does  not  destroy  the  order,  aor  make  it  a  satis- 
faction of  the  judgment.  lb. 

BOOK  DEBT. 

1.  A*  action  of  book  debt  will  lie  to  reeovae 
the  amount  due  for  the  freight  of  certain  com- 
modities shipped  on  board  the  plaintiff's  ves- 
sel by  the  defendant,  and  transposed  to  the 
p'nee  of  destination,  though  the  price  of  freight 
be  agreed  on. — Boardman  vs.  Keeler  et  al.  6*5 

2.  An  action  of  book  debt  against  two  defend- 
ants, and  one  of  them  dies  after  the  accounts 
nre  submitted  to  an  auditor,  ho  may  proceed 
to  adjust  the  accounts  notwithstanding  such 
death;  and  the  death  QjLtha  party  being  sug- 
gested on  the  recotd  incite',  court  where  the 
action  is  pending,  judgment  ttfey  be  rendered 
t>n  the  report. — Newton  vs.  UiggisU. .         36$ 

3.  Where  a  witness  in  a  book  action  had 
become  bail  for  one  of  the  parties,  it  was  heM 
not  to  be  a  valid  objection  to  the  auditor's  re- 
port, that  the  auditor  refused  to  grant  a  con* 
tinuance  for  the  purpose  of  enabling  the  party 
to  remove  the  interest  of  the  witness,  and  re* 
store  his  competency  by  release  or  otherwise. 

4.  When  the  services  are  such  as  are  usually 
charged  on  book  ;  and  when  the  articles  are 
in  themselves  proper  subjects  of  book  charge, 
a  special  agreement  as  to  the  mode  of  payment 
will  not  preclude  the  plaintiff  from  the  right 
to  charge  them  on  book,  and  sue  fur  them  in 
that  form  of  action.  j&, 

5.  Defendant's  saying,  "if  B  employs  you  I 
will  seejou  paid,"  is  a  collateral  undertaking 
and  warrants  no  charge  on  Look<  and  come* 
within  the  statute  of  frauds,  requiring  tha 
promise  to  be  in  writing.— Sfrinnfr  et  aU  vs. 
Conant.  453 

See  Limitation  or  actiom,  no.  1,2, 4. 
Ins-Keeps*, 
rARTraM  BIFi  no.  A. 
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BUTTER. 
St«  EXEMPTIONS  FROM  ATTACH  MS  1ft,  110.  1. 

c 

CARRIER. 

,  1.  A  captain  of  a  canal  boat,  sailing  on 
Lake  Champlain,  and  carrying  goods  for  hire, 
It  liable  as  a*  common  carrier. — Spencer  vs. 
Daggett.  92 

2.  Ifthe  loss  tj?  occasioned  by  the  act  of 
God,  the  carrier  is  excused  :  if  by  his  own  de- 
fault in  landing  or  navigating,  he  is  liable.  lb. 

CASE. 

1 .  An  action  on  the  case  is  the  proper  remedy 
for  the  interruption  of  an  easement.  Trespass 
will  lie  for  an  injury  to  the  soil,  though  the 
same  act  that  occasioned  such  injury,  operate 
aho  as  an  impediment  to  tile  easement.— 
Wilton  vs.  Wilson.  68 

See  Listers,  no.  1, 2* 

CERTIFICATE.  # 

See  Evidence,  no.  8.  i 

CHANCERY. 

1.  The  plaintiff  shall  not  be  driven  to  chan- 
cery, when  the  remedy  be  seeks  is  pecuniary 
damages  in  a  personal  action,  or  the  premises 
dcsciibed  in  a  real  action,  and  he  is  possessed 
of  proper  and  sufficient  testimony  to  support 
his  claim  in  a  suit  at  law. — Langdon  vs. 
Strong.  234 

2.  A  court  of  chancery  will  decree  an  in- 
junction upon  a  deed  from  orator  to  B,  fraud- 
ulent as  to  A,who  is  co-defendant  with  B,wben 
all  parties  are  before  the  court,  all  the  merits 
fully  discussed,  and  all  other  remedies  barred 
by  the  statute  of  limitations,  though  the  ora- 
tor is  not  so  free  from  blame  aa  to  be  entitled 
to  a  decree,  were  it  not  for  these  consideration. 
'—Itham  vs.  Higbee.  354 

See  Accident,  no.  1,2. 
Relief,  no.  1, 2, 3, 
Judgment,  no.  3. 

CHARGE  TO  JURY. 

1.  The  defendant  is  not  entitled  to  a  rever- 
sal of  the  judgment  for  the  neglect  of  the 
county  court  to  charge  the  jury  as  by  him  re- 
quested,  when  a  correct  charge  upon  the  point 
would  have  been  against  the  defendant. — 
Betbe  vs.  Steel.  314 

COLLECTORS  OF  TAXES. 

5«e  Yk.tdui  Silks,  no.  t. 


COMMON. 

• 

The  proprietors  of  a  town,  having  set  apart 
a  piece  of  land  as  a  common  for  public  uses, 
made  a  division  of  lands  consisting  of  one-acre 
lots,  lying  about  the  common,  which  were  dis- 
tributed among  the  proprietors,  one  to  each 
light.  It  was  held  that  an  after  purchaser  of  on* 
of  those  lots  had  no  right  to  xhefee  of  the  com- 
mon, and  could  not  maintain  tiespass  against 
one  who  had  erected  a  building  thereon,  in 
front  of,  and  near  to,  the  said  lot. — Ferre  vs. 
Doty.  378 

See  Highways,  no.  1,2,3. 

COMMISSIONERS* 

See  Administrators^  Executor*  ,no.10,l  i 

CONSIDERATION. 

1.  Information  given  in  good  faith  to  a  par- 
ty litigant,  and  disclosing  the  names  of  im- 
portant witnesses  in  his  suit,  may  be  a  good 
consideration  ibr  a  not*.— Coonetter  vs.  Ma- 
son. 1U3 

2.  A  parol  agteement  between  creditor  aud 
debtor,  not  founded  upbn  any  new  considera- 
tion, that  the  former  shall  suspend  a  debt  al- 
ready due  in  money,  and  receive  payment  of 
the  same  in  future  professional  or  official  ser- 
vices of  the  latter,  is  hot  bibding  on  the  credi- 
tor, although  the  debtor  may  have  extinguish- 
ed a  part  of  the  debt  by  services  under  the 
agreement,  and  is  willing  to  extinguish  the 
whole  in  the  same  manner ;  but  an  action  will 
lie  at  any  time  to  lecover  the  balance  of  the 
debt  which  remains  unpaid. — Bate*  vs.  Starr. 

538 
See  Subscription,  no  1. 
Mossy  paid,  no.  1. 
Officer,  uo.  4. 
Agreement,  no.  1. 

fcONSTITTJTIONAL   LAW; 

1.  A  special  statute,  exempting  the  body  of 
a  prisoner  from  arrest,  and  enacting  that   his 
escape  shall  be  no  breach  of  his  bond,  is  not  * 
valid  to  authorize   such   escape. — Keith  vs.  « 
Ware  ei  ah  174 

■     2.  In  such  case  the  plaintiff  must  recover 
the  whole  debt  of  the  creditor;  X5. 

3.  A  statute  authorizing  an  administrator,*!! 
a  certain  case,  to  convey  lands  to  the  creditors 
in  payment  of  their  debts,  the  lands  to  be  ap- 
praised, and  a  -deduction  made  from  the  ap- 
praised value,  not  exceeding  25  per  cent,  is 
constitutional  and  valid-Ztangtfon  vs.  Strong 
etal.  934 

4.  So  is  a  statute  that  authorizes  one  of  two 
administrators  to  do  the  same,  the  other  being 
in  tho  military  service  of  the  United  Statu.  lb. 

5.  Otherwise,  if  the  statute  compelled  to 
such  a  course.  Jo* 

6.  An  act  of  khe  legislature  exempting  tba 
body  of  a  judgment   debtor  from   arrest  for  a 
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limited  time*  and  discharging  him  from  impris- 
onment on  the  creditor's  execution,  is  void.— ■ 
Lyman  rt.  Mover  et  aj.  517 


CONSTRUCTION. 


See  Ghaut,  no.  1. 
Easbmest,  no.  2. 


CONTRIBUTION! 

e> 

See  Joint  and  tiTiux  ACTioss,  no.  1,2. 


COPT. 

See  Summons,  no,  1. 

CORPORATION  ASSESSMENTS. 

1.  Assumpsit  will  lie  fo  favor  of  a  corporation 
for  legal  assessment*,  when  no  statutes  or  by- 
laws provide  any  other  remedy,  though  there 
be  no  express  promise.— Essex  Bridge  Co.  vs. 
Tuttle.  394 

2.  There  most  be  notice  and  demand  before 
suit,  when  such  assessments  are  payable  In 
grain-,  unless  rendered  unnecessary  by  a  fixed 
tome  a iid  place  of  delivery.  /fr. 

COSTS. 

1.  No  cost  Is  allowed  for  not  entering  an 
action  when  written  notice  had  been  served  on 
the  defendant  that  the  action  would  not  be  en- 
tered, and  no  preparatory  cost  having  accrued 
before  such  notice.— Mead  vs.  Arms^         180 

2.  An  action  for  written  slander  is  an  action 
for  "  slanderous  words,"  within  the  meaning  of 
the  97th  sec.  of  the  general  judiciary  act  of 
March  2d,  1797,  which,  in  a  certain  event,  res- 
tricts the  amount  of  costs  to  be  recovered  in 
such  action.  The  first  proviso  to  that  section 
embraces  no  case  of  review  if  the  judgment 
reviewed  from,  aside  from  costs,  exceeds  the 
lum  of  seven  dollars. — Pevrsons  vs.  Young  .434 

3.  Where  an  appeal  or  review  is  taken  from 
a  judgment  exceeding  seven  dollars,  rn  an  ac- 
tion of  slander,  the  case  is  not  wtthm  the  pro- 
viso of  tht  97th  section  of  the  judiciary  act; 
and  if  the  plaintiff  finally  recover  no  greater 
sum  than  seven  dollars, bets  restricted  by  the 
enacting  clause  to  no  more  cost  than  damages. 
"—Robinson  vs.  Wkiteher  et  ear.  663 

COUNCIL,  POWERS  OF. 

1.  When  the  Governor  and  Council  suspend 
'the  passage  of  a  bill  until  the  next  session  of 
the  legislature,  the  same  becomes  a  law  on  be- 
ing re-enacted  by  the  General  Assembly,  at 
said  session,  without  being  again  sent  to  the 
^Governor  and  Council.— Easterbrook  vs.  Low. 

135 


COVENANT. 

1.  A,  claiming  to  be  the  ownei  of  land,  but 
having  no  legal  title  thereto,  executed  a  deed 
of  conveyance)  of  it  to  B,  thereby  covenanting 
he  was  seised  of  an  indefeasible  estate  in  fee 
simple.  B  entered  and  took  possession,  and 
be  and  his  assignee  held  and  occupied  thesame 
undisturbed  for  more  than  fit  teen  years.  In 
an  action  of  covenant  brought  by  B  against  A, 
allegiug  a  breach  of  the  covenant  of  seizin,  K 
Was  held  that,  A  was  liable  to  nominal  dama- 
ges only.— Garfield  vs.  Williams.  327 

2.  If  a  covenant  of  seizin  be  not  true,  there 
is  a  breach  of  it  as  soon  as  the  deed  is  execu- 
ted, and  it  becomes  a  chose  in  action  which  is 
not  assignable.  lb. 

See  DKCbAJUTtoE,  no.  1. 

D 

DEATH  OF  FARtt. 

See  Book  debt,  no.  2. 

DECLARATION* 

1.  A  declaration  in  covenant,  alleging  "that 
the  defendant,  by  his  deed  under  his  hand  and 
sea],  covenanted  with  the  plaintiff,  that  he  was 
VfeU  seized  of  certain  premise*  in  said  deed 
described — that  they  were  free  and  clear  from 
tUl  incumbrances :  and  that  he  would  warrant 
and  defend  said  premises*'  fee.  concluding 
with  ati  averment,  "that  the  defendant  was  not 
seined?  &t.  is  sufficient  to  show  that  the  ac- 
tion concerns  the  title  to  land,  and  that  a  jus- 
tice of  the  peace  has  bo  jurisdiction  therein, 
under  the  first  section  of  the  act  of  1821,  res- 
pecting  the  powers  of  justices  of  the  peace ;  & 
a  writ  of  audita  querela*  brought  to  set  aside 
a  judgment  rendered  by  a  justice  of  the  peace 
by  default  by  such  an  action,  fatting  fourth 
the  cause  of  action,  as  above  mentioned,  was. 
on  demurrer  held  to  be  sufficient. — Hastings 
vsw  Webber.  407 

DEDICATION. 

See  Highways,  no.  1, 9, 3. 

DEED. 

See  Administrator  &  exxcvtoe.  no.  9. 
Leas*,  no.  1,  2. 
Chancery,  2. 
Records,  no.  1. 
Presumption,  no.  1. 

DEMAND. 
See  SvBicRimo*,  no.  2. 
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DtJtfURHER* 

See  AverukbtT,  no.  1,2. 
Declaration,  no.  1. 

DISCHARGE, 

1.  An  agreement  by  the  phi? n tiff  not  to  pro* 
teed  against  the  body  or  pro)perty  of  one  of 
be  vera!  joint  contractors,  does  not  operate  to 
discharge  the  others,  and  cannot  be  given  inr 
evidence  by  the  defend  a  on  In  a  suit  brought  a- 
gainst  the  obligors. — Spencer  vs.  WiUiams  et 
ml.  209 

See  P&iyilboz,  no.  3. 

DOGS, 
See  Trespais,  no.  1. 

DOWER* 

1.  By  the  act  of  1799%  which  gave  to  the 
widow  of  a  testator,  on  waring  the  provision 
made  for  her  in  the  will,  the  right  to  hate  Iter 
dower  assigned*  in  the  same  manner  as  though 
her  husband  had  died  intestate*  she  if  entitled 
to  the  use*  and  nothing  more,  of  ont  third  of 
the  real  estate,  during  her  life. — Hendriek  et 
ux.  vt.  CUaveland.  329 

2.  And  she  is  entitled  to  no  more  tba*  &ne 
third  although  her  husband  die  without  is* 
sue.  ib. 

3.  Where  the  widow  waived  the  provision 
made  for  her  in  her  husband's  will,  and  the  court 
of  probate  decreed  her  one  half  of  all  the  real 
estate  of  which  the  testator  died  seised,  *uth 
decree  was  held  to  be  void.  ib\ 

See  ADMIJU8T&AT0R8  ft  Efcsctrf  OR8,  no. 
1. 

E 

*ASEtt£tt*i 

1.  Case  is  tbs  proper  action  for  the  inter* 
rupiion  of  an  easement.  Trespass  will  lie  for 
an  injury  to  the  soil,though  the  same  act  which 
occasioned  such  injury,  operate  also  as  an  Im- 
pediment  to  the  casement.— -Wilson  vs.  Wilson 

68 

2.  A  conveyance  of  land  by  metes  and 
bounds,  over  which  there  is  an  established  way, 
without  noticing  such  way,  cannot  be  constru- 
ed to  take  away  the  right  of  the  grantor  to  use 
the  way  in  common  with  other  citizens.      ib. 

EJECTMENT. 

1.  The  plaintiff  in  ejectment  >on  showing  him- 
self to  be  a  proprietor  in  town,  need  not  show 
a  division,  till  the  defendant,  also,  shows  ar.  in- 


tetest  which  makes  him  tenant  in  Comtttotf  witffc 
the  plaintiff.— Cot/  vs.  Wells.  319 

t*  If  the  plaintiff  iiyj,  declaration  in  eject* 
ment  describe  the  lana^kd  for  by  courses  am* 
distances,  without  nasZTg  any  monument  ex- 
cept the  point  begun  (R,  and  without  reference 
to  any  survey,  or  to  the  lines  of  the  lot,  he  caw 
only  recover  according  to  the  direction  of  the 
magnetic  needle  at  the  time  when  the  action 
was  brought  —Brooks  vs.  Tyler.  34&V 

See  Levy  of  Execution,  no.  5* 

pRBSffJtPTIQV,  no.  1-r 

ENDORSEMENT* 

1 .  I n  an  action  on  promisory  note,  on  whicaV 
a  small  payment  had  been  endorsed,  but  af- 
terwards erased,  it  was  held,  that  the  n#te 
might  be  read  in  evidence,  without  any  pre- 
vious explanation  of  the  reason  why  the  en- 
dorsement had  been  cancelled.— Kimball  v». 
Lamson.  138 

2*  K  held  a  note  against  L,  and  endorsed 
thereon  one  dollar  for  services  rendered  for 
him  by  L.— L  afterwards  sued  K  for  the  ser- 
vices so  endorsed  on  the  note,  and  recovered, 
L  having  testified  that  he  had  never  authorised 
K  to  make  the  endorsement. —In  aa  action 
against  L  on  said  note,  it  was  afterwards  held, 
that  K  might  erase  said  endorsement  without 
prejudice  td  the  note*  ib* 

ERROR. 

1.  A  material  defect  in  a  writ  is  cured  by 
the  defendant's  appearing,  and  pleading  to  the 
merits. — Stone  vs.  Van  Curler.  1  IS 

2.  When  the  general  issue  is  pleaded,  and 
the  plaintiff  neglects  to  add  the  simtlaler*  and 
there  be  a  verdict  and  judgment   in  the  case , 
such  defect  is  not  a  ground  for  refusing  the 
judgment  over  a  writ  of  erroa  ib* 

3.  Neither  is  the  omission  of  the  word  plain- 
tiff in  the  ad  damnum.  t£  • 

See  Ax*bbm£nt,  no.  1. 

EVIDENCE. 

1.  In  civil  actions  the  defendant  is  not  en- 
titled to  a  verdict  because  the  jury  have  doubts 
of  the  sufficiency  of  the  evidence.— Spencer  vs. 
Daggett.  92 

2.  Depositions  or  papers,  filed  in  a  cause  in 
the  court  below  as  evidence,  aie  no  part  of  the 
record,  and  cannot  be  regarded  as  such  on  a 
removal  of  the  cause  to  the  Supreme  Court. 
But  if  either  party  would  avail  himself  of  such 
evidence  on  the  trial  of  the  case  in  the  Su- 
preme Court,  it  must  he  incorporated  into  the 
record,  or  stated  in  a  bill  of  exceptions  filed  and 
allowed,  or  in  a  case  agreed  upon  by  the  par- 
ties.— Sargeant  vs.  Leland.  277 

3.  The  defendant  having  paid  fo  the  plain- 
tiff's agent,  may  prove  the  agency  by  the  con- 
fessions of  the  plaintiff,  that  he  bad  given  a 
power  of  attorney  to  such  agent,  without  no. 
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•gee  to  produce  such  powar.— Curtis  vs.  li»f- 
JW  287 

4* The  defendant  may  prove  the  declarations  of 
the  plaintiff's  wife  of  the  right  of  A  to  controul 
the  demand, she  being  such  agent  for  the  plain- 
tiff in  his  absence,  and  having  a  right  to  use  the 
avails  when  obtained.  lb, 

5.  If  A  possess  a  waggon  for  two  Or  three 
years,  using  it  ae  his  own  ;  evidence  of  this  is 
proper  to  be  left  to  the  jury,  on  the  question  of 
bis  ownership. — Bullard  vs.  Billings,        309 

6.  If  the  waggon  was  in  possession  of  A  as  a 
pledge,  be  might  convey  such  title  as  he  had  in 
the  waggon.  lb, 

7.  Any  statements  of  A,  made  after  he  has 
parted  with  bis  interest  in  the  property,  are 
pot  evidence  against  bis  vendee  or  any  after 
purchaser,  Jfe. 

8.  The  clerk's  certificate  of  the  allowance  of 
the  accounts  of  a  committee  appointed  to  su- 
perintend the  expenditure  of  a  tax,  is  not  evi- 
dence. The  copy  of  the  record  must  be  produ- 
ced.— Coil  vs.  Well*.  31$ 

9.  The  records  of  the  advertisement^^  road 
faxes  are  not  evidence,  unless  they  coBo  all 
the  particulars  required  by  the  statute,^    J(f, 

See  Records,  no.  1. 

EXCEPTIONS. 


1.  The  Supreme  Court  only  considers  the 
questions  that  appear  by  the  exceptions  to 
have  been  decided  by  the  county  court. — Bee- 
be  vs.  Steele.  314 

2.  It  is  not  error  for  the  county  court  to  per- 
mit plaintiff's  counsel,  in  his  closing  argument 
to  advert  to  a  copy  of  a  writ,  put  in  by  him  as 
evidence  after  the  original  had  been  read  to 
tbejury.  J0. 

3.  Where  a  proceeding  depends  on  the  dis- 
cretion of  the  court  below,  guided  by  the  par- 
ticular circumstances  of  the  case,  and  not  on 
any  certain  and  known  rule  of  law,  it  is  not 
subject  to  revision  in  the  Supreme  Court  on 
exceptions. — Carpenter  vs.  Oookin.  495 

4.  But  if  a  new  tiial,  or  an  amendment,  be 
grante4ip  a  esse,  when  the  court,  by  law, 
have  no  power  to  grant  it,  the  party  is  entitled 
to  relief,  agjt  the  error  mar  be  corrected  on  a 
removal  of  the  cause  to  the  Supreme 
Court.  fy. 

Sec  EviDKircx,  DOa  & 

Char  ok  to  jury,  no.  1. 

EXECUTION. 

(Bee  Officer,  no.  1,  2, 3. 
Agrkjcksst  no.  1. 

I*XVT  OF  JCXECUTIOir.' 
EXEMPTIONS  FROM  ATTACHMENT. 

\,  Butter,  made  fro.m.  the  milk  of  a  debtor's 
only  cow,  it  exempt  from  attachment  apd  exe- 
cution.— Ltavitt  vs.  Meteaif,  348 

2.  And  to  is  a  time  piece.  lb. 


3.  A  portable  machine  called  a  Billy  and 
'Jenny,  used  for  spinning,  and   manufacturing 
cloth,  is  not  exempt  from  attachment  and  ex- 
ecution.— Kilburn  vs.  Dcmmmg.  404 

EXEMPTIONS  FROM  TOLL. 

See  Turvfixs  Gatxi,  no.  1, 3, 


FEE, 

See  CoMMOir,  no.  1. 
LRAJX,  no.  1,  2. 


S. 


FOfM! 


1.  When  the  statute  preset  ibes  the  form  of  a 
piecept,  it  must  be  substantially  pursued.  But 
where  there  is  an  omission  to  insert  words, 
contemplated  by  a  blank  in  the  form  prescri- 
bed in  the  order  and  place  contemplated,  if  the 
matter  intended  by  them  appears  with  sufficient 
certainty  from  other  parts  of  the  instrument,the 
purpose  of  the  statute  is  answered,  and  the 
omitsion  may  be  treated  as  a  mere  formal  and 
unessential  detect. — Shrewsbury  vs,  Moxtxrf^ 
Belly,  22Q 

FRAUDULENT  SALES. 

A  signed,  a  note  as  surety  for  O,  payable  to 
H  ;  and  O,  in  order  to  secure  A  for  becoming 
his  surety, gave  him  an  absolute  bijl  of  sale  of 
a  chaise,  then  in  the  possession  of  a  third  per- 
aoti,  and  of  some  other  property  in  the  posses- 
sion of  O.  lj^  whole  was  left  in  the  same 
situation  asWfore,  no  actual  delivery  or 
change  of  poswbion  being  made,  except  that 
notice  of  the  trwisfer  of  the  property  to  A,  was 
given  to  the  person  holding  toe  chaise,  and  he 
agreed  to  keep  it  for  A.  After  wards  jthe 
chaise  was  seized  and  taken  away  on  an  Vte-  * 
cutiqn  in  favor  of  a  creditor  of  O,  and  A  took 
it  from  the  possession  of  the  officer.  In  an  ac- 
tion of  trespass  brought  by  the  officer  against 
A  for  the  chaise,  it  was  held, 

1.  That  although  the  note  in  which  A  had 
become  surety  might  be  usurious  and  void,  yet 
he  was  entitled  to  hold  the  property  assigned  to 
bjm  for  his  security,  until  he  was  indemnified, 
or  relieved  from  the  note. 

2.  That  there  had  been  a  sufficient  delivery 
and  change  of  possession  against  the  creditora 
ofO. 

3.  That  the  fact  of  a  past  of  the  property 
being  suffered  to  remain  in  the  possession  of 
the  vendor,  did  not  defeat  the  right  pf  the  ven- 
dee as  to  the  residue,  unless  the  transaction 
was  fraudulent  in  fact* 

4.  That  the  jury  were  the  proper  judges, 
whether,  from  all  the  circumstances  in  tlje 
rase,    the  sale  was  merely  colouemble,    and 
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made  to  defeat  the  rights  of  creditors,  or  was^ 
fair  and  bonaJidc.-SpaiUding  vs.  Justin.  555" 
See  Possessor,  no.  1,  % 

VjbffDOR  &  Vkxdeb,  no.  1. 

FRAUDS, STATUTE  OF* 

gee  Book  Debt,  i.o.  5. 

a 

OLEBE   LAND*, 

See  Towns,  fower  of,. 

GRANT, 

F  by  deed  granted  to  a  pother  a  certain  wa- 
ter privilege  for  the  purpose  of  sawing  and 
manufacturing  marble  in  a  mill  contemplated 
to  be  built  on  the  premises  ;  and  tealso  the 
right  of  procuring  marble  from  the  grantor's 
land  free  and  unmolested,  but  not  to  the  exclu- 
sion of  other  grantees1' — Held,  that  the  grant* 
or  had  no  right  to  the  small  pieces  of  marble 
necessarily  broken  off  by  the  grantee  in  blast? 
$ng,  and  in  i educing  the  blocks  to  a  shape  suit- 
able for  sawing. — Rice  vs.  Ferris.  62 

GUARDIAN. 

1.  An  appeal  is  allowed  from  a  decree  of 
the  court  of  probate  appointing  a  guardian  to 
an  idiot,  rum  compos  J  unatic,  or  distracted  per- 
son.— Shumway  vs.  Shumway.  339 

2.  If  a  guardian  be  appointed  to  an  idiot, 
non  compos,  lunatic,  or  distracted  person,  a- 
greeably  to  the  102d  section  toflta  act  relating 
to  "probate  courts  and  settle  njpt  of  estates,** 
without  any  notice  being  gtveyro  such  person 
by  the  authority  making  the  Inquisition,  or  hy 

the  court  o/  probate,  the  appointment  is  void. 

ft  Ih* 

^.  In  such  case,  the  persons  making  the  in- 

quision  must  give  notice  to  the  party  on  whom 
the  inquisition  is  to  be  had  ;  and  the  court  of 
probate  mqst  also  give  reasonable  notice  of 
the  intention  to  appoint  a  guardian.  lb. 

XThe  adjudication  of  the  authority  making 
the  inquisition  is  not  conclusive  ;  but  on  ap- 
peal, the  case  may  be  re -examined  and  tried  by 
*  jury.  lb. 

H 

HIGHWAT. 

1.  If  the  o*vner  of  the  soil  set  apart  a  piece 
of  land  for  the  public  use,  and  it  is  used  and 
enjoyed  by  the  public  for  fifteen  years  or  more, 
it  becomes  a  highway ,and  cannot  be  afterwards 
reclaimed  by  the   original  donor,  or    by  any 


claiming  through 'or  under  him ;  and  whoever 
obstructs  the  free  passage  of  the  public  thereon 
ncay  be  proceeded  against  by  indictment. — 
State  vs.  Wilkinson.  430 

2.  And  a  shorter  period  than  fifteen  years 
may,  under  circumstances,  afford  sufficient 
ground  on  which  to  found  a  presumption  of 
right  in  favor  of  the  public.  lb, 

3.  The  provision  ia  the  statute,  which  im- 
poses a  fine  for  placing  any  obstructions  hi  a 
highway,  to  be  recovered  by  complaint  made 
to  a  justice  of  the  peace,  is  merely  cumulative, 
and  does  not  take  away  the  remedy  by  indict- 
ment at  common  law.  lb. 

4.  That  an  indictment  for  not  making  and 
Opening  a  road,  laid  by  a  committee  appointed 
by  the  Court,need  not  describe  the  survey  by 
cpqrses  and  distances. — State  y%%  Brootyeld. 

54a 

5.  It  is  sufficient  if  it  describe  it  as  laid  from 
such  a  place  through  a  gulf  northward  to.  such 
a  place,  in  analogy  tothestatate  provision  re- 
lative^ indictments  for  not  repairing  higb- 
waysK  in. 

6.  Jnat  the  offer  to  prove  it  impossible  ta 
roakff  road  where  raid,  was  correctly  reject- 
ed. **, 


IMPOUNDING   CATTLE. 

1.  One  cannot  justify  the  seising  and  h*n 
pounding  a  stallion  by  virtue  of  the  10th  sec- 
tion of  the  uact  relating  to  pounds,  estrayt, 
and  lost  goods,"  without  showing  that  the 
horse  was  afterwards  legally  told.— -Stiffen  vs. 
Beach.  42 

2.  The  notice  of  the  tale  of  such  horse, 
required  by  said  act  to  be  given  by  the  per- 
son impounding  the  horse,  moM  mention  the 
place  where  the  same  is  to  be  sold:  other- 
wise the  sale  will  not  be  legal,  and  the  im- 
pounder will  be  a  trespasser  ab  initio.     Jfc. 

INDEMNIFYING    CONTRACT. 

1.  A  town  may  take  a  bond,vor™ariry  *$*• 
en  conditioned  to  save  such  tovn  harmless 
from  the  support  of  certain  persons,  named  in 
such  bond.  Nor  peed  the  bond  show,  that 
they  were  a  charge  to  the  lorn  at  the  time  of 
i  is  execution . — Pateltt  vs.  Strong.  449 

2.  It  is  sufficient,  that  the  declaration  shows 
expenditures  for  their  support,  forced  upon  the 
town  before  the  action  brought.  /*• 

3.  If  there  be  any  facts,  which  woold  forma 
defence  to  such  bond,  they  should  be  brought 
upon  the  record  by  plea.  /•• 

4.  A  as  surety  tor  B  executed  with  hiss  a 
note  to  C,  and  after  the  note  had  became  pay- 
able, B  executed  a  contract  of  indemnity  to  A 
thereby  engaging  to  pay  the  note  to  C,  uto  as 
wholly  to  indemnify  and  save  harmless  the 
taid  (A)  from  his  liability  on  said  note,  by  rea- 
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ton  of  bit  signing  tha  same  as  surety  at  afore- 
•aid."  Held,  that  this  was  but  a  common 
contract  of  indemnity,  aud  that  A  mutt  hava 
sustained  actual  damage  to  eotitle  him  to  sue 
topon  it  -  Pond  vs.  Warner.  532 

5.  SembUytUal  it  would  have  been  otherwise, 
had  the  Indemnity  been  given  to  A  in  the 
tame  terms,  before  the  note  to  C  became  pay- 
able, ft- 
6.  The  allowance  by  commissioners  of  a 
laige  demand  Against  the  estate  of  a  surety, 
when  duly  reported  to  the  probate  court  and 
registered  among  the  claims  against  the  estate 
is  a  damnification,  and  will  entitle  the  ad- 
ministrator to  sue  the  principal  upon  his  prom- 
ise of  indemnity.  & 
Sea  Bastardy,  no.  2. 

FftAUDVLSMT  8ALXI,  DO.  1. 
INDICTMENT. 

See  Highways,  uo.  3,  4. 
INFANCY.. 

1. Infancy  may  be  given  in  evidence  under 
the  general  issue  in  action  of  assumpsit. — 
Kimball  vs.  Lamson.  133 

See  Parbrt  &  Child,  no.  1, 2, 3* 

INFORMALITY. 

Sea  Verdict,  no.  1,  2. 

INJUNCTION. 

Bee  Chancery,  no.  2. 
Judomkjit,  no.  2,  3. 

INTEREST. 

1.  Interest  is  recoverable  on  the  balance  of 
an  unsettled  account,  to  be  computed  from  a 
reasonable  time  after  the  account  accrued, 
which  in  ordinary  cases  for  wark  and  labor  is 
one  year. — Bale*  vs.  Starr*  536 

Sea  Jail  Bond,  no.  3. 

INTOXICATION* 

1.  Intoxication,  to  avoid  a  contract,  must 
disable  a  man  to  know  the  consequences  of 
his  agreement— Foott  vs.  Tewksbury.         97 

INN-KEEPER. 

1.  Where  the  account  of  one  of  the  parties 
to  an  action  of  book  debt  consisted  in  part  of 
various  charges  for  liquors  sold  by  him,  as  an 
lnn-keeper,by  small  measure,  and  the  auditors 
allowed  the  whole  amount  of  such  charges  by 
setting  off,  or  applying  in  payment  thereof,  so 
much  of  the  adverse  party's  account,  as  was 
sufficient  to  balance  them,  the  adjudication 
was  held  to  be  erroneous,  and  the  report  was 
set  aside — the  statute  prohibiting  a  recovery 
of  a  greater  sum  than  one  dollar  and  fifty  cents 
for  liquors  sold  by  small  measure.— -Wood  vs. 
Barney.  369 


JAIL  BOND. 

1.  The  sheriff  has  a  right  of  action  on  a  jail 
bond,  on  the  escape  of  the  debtor,  and  may 
recover  upon  it,  whether  he  has  paid  any  thing 
to  the  creditor  or  not. -Lyman  vs.  Mower.  517 

2.  And  in  case  of  the  sheriff's  death,  this 
right  of  action  goes  to  bis  personal  represen- 
tative ;  and  the  creditor  may  prosecute  the 
bond,  in  the  name  of  the  representative,  for  his 
own  benefit,  and  no  defence  can  avail  the  ob- 
ligors, that  would  not  be  allowed  if  the  bond 
had  been  assigned  to  the  creditor,and  the  ac- 
tion drought  m  his  name.  tb. 

3.  Interest  is  allowed  on  a  jail  bond  from 
the  date  of  the  judgment.  lb. 

See  Sheriff,  1,2,3. 

JOINDER  OF  PARTIES. 

1.  If  the  owner  of  a  vessel  let  berto  anoth- 
er person,  who  is  to  have  the  sole  charge  and 
controul  of  her,  and  by  agreement,  is  topfty 
the  owner  one  half  of  the  bet  earnings,  after 
deducting  expenses  of  repairs,  the  owner  can* 
not  join  in  an  action  to  recover  for  the  freight 
afterwards  earned  by  the  vessel. — Baardman 
vs.  Keelv  ct  al.  65 

2.  A  dormant  partner  cannot  join  as  a  co- 
plaintiff  in  a  suit  brought  to  recover  a  debt  due 
to  the  company.  lb* 

JOINT  AND  SEVERAL  ACTIONS. 

1.  H  signed  a  note  as  surety  fort).  The 
payee  afterwards  becoming  dissatisfied  with 
the  security,  B,  the  principal,  procured  one  L 
to  put  bis  signature  to  the  note  as  additional 
security.  Afterwards  L  paid  the  note  to  the 
t>eyee,  by  executing  his  own  note  therefor,  and 
then  brought  an  action  against  Band  H joint- 
ly, for  money  paid,  laid  out  and  expended  :  it 
was  held  that  such  joint  action  could  not  be 
supported. — Lapliam  vs.  Barns  el  al*        213 

2.  In  such  case,  L  is  entitled  to  a  remedy  a- 
gainst  H.  to  recover  his  aliquot  proportion  on- 
ly ;  and  if  he  would  seek  a  contribution  from 
H,  be  must  sue  him  alone.  lb. 

JUDGMENT. 

1.  A  judgment  rendered  in  one  state,  by  a 
court  having  jurisdiction,  is  conclusive  evi- 
dence in  another,  if  it  appear  from  the  record 
that  the  defendant  was  served  with  process 
within  the  state,  or  appeared  and  submitted 
to  the  jurisdiction  of  the  court,  though  he  re- 
sided out  of  the  state  in  which  the  judgment 
was  rendered. — Hoxie  v*.Wrighl.  263 

2.  A  defendant,  appearing  and  answering 
to  an  action  out  of  his  state,  and  judgment  a- 
gainst  him,  cannot,  whan  »ued  upon  that  judg- 
ment in  his  own  state,  defend  upon  the  orig- 
inal merits. — BtUotcs  el  al.  vs.  Ingham.    575 

3.  Yet  a  ease  may  exist,  in  which  equity 
might  relieve,  but  it  must  be  where  the  merits 
have  not  been  tried  at  all;  14. 
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JUDICIAL  DISCRETION. 

See  Exceptions,  no.  3, 4. 


the  property  would  entrtJts  ft  party  ft)  go  Jus* 
•  uch  evidence  of  fraud,  /ft. 


JURISDICTION. 
See  Justices  of  the  peace,  no.  1. 
Probate  Court,  no.  1, 2. 
Declaration,  no.  1. 

JUSTICES  OF  THE  PEACE. 

1,  The  act  passed  Oct.  28, 1826,  repeating 
the  second  section  of  an  act  entitled  "An  act 
In  addition  to  -the  several  acts,  defining  the 
powers  of  justices  of  the  peace  within  this 
state,"  passed  Nov.  19, 1824,  is  a  valid  law. 
—Easterbrook  vs.  Low.  135 

2.  The  5th  section  of  the  act  of  1803,  re- 
quiring justices  of  the  peace  not  to  default  an 
action  until  two  hours  nfler  the  time  set 
for  trial,  is  intended  to  apply  exclusively  to 
the  return  day  of  the  writ,  and  cannot  be  ex- 
tended to  causes  which  have  been  once  called 
l>y  the  court  at  the  time  appointed,  and  con* 
liuued.— Steel  vs.  Batet.  330 

See  Declaration,  no.  1 . 

JUSTIFICATION, 
See  Impounding  Cattle,  no.  1. 


LIEN. 
See  Attorney,  no.  1. 
Attachment,  no;  4. 

LIMITATION  OF  ACTIONS. 

1.  If,  in  mutual  accounts  between  two  per- 
sons, there  are  items  of  both  debt  and  credit 
made  within  six  years  preceding  the  death  of 
one  of  them,  the  whole  will  be  exempted  from, 
the  operation  of  the  statute  of  limitations, 
though  the  accounts  may  have  commenced 
more  than  six  years  before. — Hutchinson  et 
al.  vs.  PratU  admr.  146 

2.  The  same  will  be  the  care,  though  the 
accounts  are  kept  by  one  of  the  parties  only. 

lb. 

3.  The  statute  of  (imitations  runs  only  from 
the  time  when  the  cause  of  action  was  com- 
plete.— Keith  vs.  Harrington.  17$ 

4.  Where  there  are  mutual,  curr?nt,and  un- 
settled dealings  and  accounts  between  par- 
ties, if  any  of  the  items  are  within  six  years, 
the  whole  accounts  are  taken  out  of  the  stat- 
ute of  limitations, — Wood  vs,  Barney.      369 

LISTERS, 


LEASE. 

1 .  A  lease  to  continue  as  long  at  wood  grows 
Of  water  runsy  conveys  a  fee  in  the  use. — Ste* 
vens  vs.  Dewing.  41 1 

2.  An  instrument  to  divest  lessee  of  such  an 
estate  must  be  executed  with  a  sea)  as  requir- 
ed by  statute.  lb. 

LEVY  OF  EXECUTION, 

1.  The  levy  of  an  execution  is  void,  if  the 
plaintiff  and  a  justice  of  the  peace  appoint  all 
the  appraisers,  without  any  notice  by  the  offi- 
cer to  the  debtor  to  appoint. — Stanton  vs.  Ban 
lister.  464 

2.  If  such  levy  is  read  to  the  jury  without 
objection,  still,  invalidity  may  be  urged  in  ar- 
gument, and  the  court  may  Le  requested  to  in- 
struct the  jury  upon  the  subject.  lb. 

3.But  when'the  whole  cause  is  submitted  to 
the  jury,  it  is  too  late  to  raise  such  question 
anew.  76, 

4.  After  all  this,  the  levy  being  void,  the 
court,  on  motion  and  affidavits,  will  grant  a 
new  trial  on  such  terms  as  make  plaintiff  good 
as  to  costs.  76« 

5.  To  enable  a  party  to  avoid  the  levy  6£ 
an  execution  upon  land  by  proving  fraud  in 
the  judgement,  it  is  necessary  that  he  should 
have  acquired  a  legal  interest  in  the  land  as 
against  the  judgement  debtor.  It  is  not  suffi- 
cient that  he  claims  the  land,  by  a  previous  le- 
vy which  is  defective  and  void. — Cleave  land 
vs,  Demming.  534 

$•  9ft*r*>  whether  aqetjui table  interest  In 


1 .  Listers  are  liable  to  an  action  on  tha 
case  for  setting  the  property  of  the  plaintiff  i* 
the  list  against  him  in  the  town  where  he  does 
not  live,  and  where  the  property  it  not  liable 
to  be  put  iu  list;  the  plaintiff  ha  ving  been  com- 
pelled to  pay  taxes  in  consequence  of  such  en- 
listment.— Henry  vs.  Edson,  499 

2.  Case  is  the  proper  action,  and  not  tret- 
pass.  |». 

M 

MARRIAGE. 

1.  An  agreement  to  marry  made  between 
a  man  and  woman,  per  verba  de  prmsentu  fol- 
lowed by  uninterrupted  cohabitation  for  sev- 
eral years,  though  not  solemnized  according 
to  the  laws  of  the  place  where  the  contract  is 
made,  will  be  deemed  a  valid  marriage.  In 
the  case  in  question  the  cohabitation  had  con- 
tinued about  eighteen  years. — Newkwry  ts. 
Bryinswick.  '  151 

MONET  PAIQ, 

1,  F  and  W  were  joint  owners  of  a  quan- 
tity of  lumber,  and  one  B  purchased  it  of  W, 
Afterwards,  B  paid  to  F  thirty  dollars  on  ac- 
count of  said  purchase  :  after  this,  W  claim* 
•jng  to  have  the  sole  ownership  of  the  property, 
sued  B  for  the  purchase  money ;  and  B,  in  or- 
der to  avoid  a  law  suit,  paid  said  suni  to  W 
Afterwards,  F,  &  W  Submitted  all  matters  in 
dispute  to  referees,  and  in  the  exhibits  F  credi- 
ted to  W  the  thjrty  dollars,  which  was  allowed. 
B  then  brought  an  action  against  F  and  W  tq 
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ttcover  back  on*  of  Aid  sums.  F  &  VV  both 
appeared,  ant1,  the  suit  was  continued.;  buf» 
they  not  appealing  again,  ware  defaulted,  and 
judgment  was  rendered  for  the  amount  claim- 
ed. F  paid  a  part  of  said  judgment,  and 
brought  an  action  against  W  to  recover  from 
him  the  amount  so  paid.  It  was  held  that  W 
was  liable  to  F  for  the  amount  F  had  paid  on 
said  judgment. — Forbes  vs.  Webster.  69 

2.  If  A  sign  a  note  as  surety  for  B,  for  a 
debt  due  to  C,  and  afterwards  execute  his  own 
feeparate  note  to  C  for  the  amount,  chich  is 
accepted  by  C  as  payment,  and  the  old  debt 
Is  thereby  satisfied ;  this  will  be  considered 
the  same  as  if  so  much  money  had  been  paid 
by  A,  and  will  support  an  action  against  B  for 
snoney  paid  to  bis  vse. — Lapham  vs<  Barnes. 

213 
MORTGAGE* 

It  17  having  become  security  for  H  for  a 
separate  debt  due  from  him,  and  also  for  H  and 
W  for  other  debts  jointly  due  from  both  of 
them,  H  executed  a  note  and  mortgage  to  N, 
to  secure  him  against  his  liability  for  the 
whole  of  the  separate  debt  due  from  H, 
and  for  H's  rateable  proportion  of  tbe  debts 
jointly  due  Irom  II  and  W ;  and  it  was  at  tbe 
aame  time  agreed  that  when  H  had  paid  tbe 
whole  of  the  Urst  mentioned  debt,  and  a  moie- 
ty of  each  of  the  others,  the  note  and  mortgage 
were  to  be  cancelled.  H  having  paid  the  a* 
mount  thus  stipulated  by  him  to  be  paid  on  tire 
several  debts,  it  was  held  that  N  could  not 
avail  himself  of  the  note  and  mortgage  as  a 
security  against  the  remainder ;  and  a  bill  af- 
terwards brought  by  N  to  foreclose  the  equity 
of  redemption  of  the  mortgaged  premises  was 
dismissed  with  costs. — Neicell  vs.  HurUmrt  tt 
<4.  a  $51 

2.  If  a  surity  take  a  mortgage  from  one  or 
tw6  joint  debtors  as  security  for  the  payment 
of  a  rateable  proportion  of  the  debt,  the  mort- 
gage is  satisfied  whenever  such  proportion  is 
paid.  [b. 

See  Pudge  no.  1. 

MONTH. 

1.  The  woid  month,  whenever  It  occurs  in 

the  staterms  of  this   state,  means  a  calendar 

month,   unless  the  contrary  be  particularly 

expressed. — Kitnball  vs.  Lampson.  13$ 

1¥ 

NEW  TRIAL. 

1.  The  Court  Will  not  grant  a  new  trial 
when  it  is  manifest  it  will  not  avail  the  ap- 
plicant.— Dixon  vs.  Parmelee.  185 

2.  The  Court  will  grant  a  new  trial  on 
terms,  when  a  good  defence  appears,  though 
not  made  in  strict  season  ;  the  defenee  depen- 
ding upon  the  result  <,f  a  controversy  with  a 
third  person. —Catlin  vs.  Lowry.  401 

3.  The  Court  will  grant  a  new  trial,  as  for 
surprise,  when  the  evidence  has  been  excluded, 
which  was  offered  in  reliance  upon  a  reported 
case. 

Tbe  merits  must  not  be  sacrificed  in 
*uch  a  case,  but  justice  bedoneln  tbe  terms  of 
«  new  t  ii*U— Starkweather  vs  Loomu.      5t3 


notice. 

See  GrjARDiAH,no.  2.  5. 
PustrittFTioir,  no.  1. 

NUISANCE. 
See  Hiohwavs,  no.  1,2,  3. 

o 

OFFICER. 

1.  When  an  officer  receives  at*  execution 
to  execute  and  return  according  to  law,  aodv 
without  the  consent  of  the  creditor,  delivers  it 
pver  to  another  officer,  and  then  gives  infor- 
mation of  it  to  tbe  debtor,  who  in  consequence 
pfthe  information  avoids  the  execution,  the 
creditor  in  such  case  may  recover  against  the 
officer  to  whom  he  delivered  the  execution,  hie 
just  damages,  in  an  action  on  the  cat*  for  not 
serving  and  returning  tbe  execution.— Mans 
vs.  Eggkston.  270 

2.  But  it  is  immaterial  whether  the  oificer,to 
whom  an  execution  has  been  delivered,  exe- 
cute it  himself,  or  procure  it  to  be  done  by  an- 
other officer  to  wtlom  the  execution  is  directed  ; 
for  if  performed  by  any  one  In  the  manner  re- 
quired by  law,  and  without  prejudice  to  the 
creditor,  he  cannot  recover.  lb. 

3.  The  plaintiff  in  such  case  may  show  or 
trial  without  any  allegation  to  that  effect  in 
his  declaration,  that  the  execution  foiled  of 
service,  and  he  has  sustained  damage,  by 
reason  of  the  defendant's  not  retaining  the  ex- 
ecution in  bis  hands,  or  in  consequence  of  some 
act  or  om  mission  of  duty  in  regard  to  it,  for 
which  he  would  have  been  liable  if  he  had  re- 
tained it.  lb. 

4.  A  promise  made  to  an  officer  who  had  ar- 
rested a  debtor  on  an  execution,  that  if  //wo/- 

Jicer  would  suffer  the  debtor  to  go  at  large,  he, 
the  p/onusor<tf  ou/tf  have  the  debtor f or  tltcoming 
to  be  commuted  in  the  life  of  Uie  execution,  is 
without  legal  consideration  and  void. — Stevens 
vs.  Webb.  344 

See  Attachment,  no.  5,  6. 

ORDER. 
See  Bill  of  Exchange,  no.  1, 2, 3. 

ORDER  OE  REMOVAL. 

t.  An  appeal  from  an  order  of  removal  must 
be  taken  to  the  next  term  of  the  Court  in  the 
same  county  after  service  of  the  order,  if  there 
be  sufficient  time. -Strafford  vs.  Hariland.  563 

See  Pauper,  no.  1, 2,  3,  4. 


PARENT  AND  CHILD. 

1.  A  minor,  having  purchased  his  time  of* 
his  lather,  is  entitled  to  his  own  earnings,  as 
against  the  creditors  of  his  father.— Chase  vs. 
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2.  A  pair  of  oxen,  purchased  by  such  tarn* 
fogs  of  the  ton.  and  lent  to  the  father  for  use, 
are  not  liable  for  the  debts  of  the  father,     76. 

3.  Though  such  possession  of  the  father 
might  be  proper  to  be  left  to  the  jury,  with  oth- 
er evidence,  to  show  the  son's  title  to  be  fraud- 
tilent  in  fact.  lb. 

PARTNERSHIP. 

1.  When  the  name  of  a  firm  continues  the 
eame,but  the  individuals  composing  it  change, 
the  new  partners  are  not  liable  for  the  prior 
debts  against  the  company. -Bar/  vs.  7bm/tn- 
ton.  101 

2.  Nor  will  the  decease  of  the  new  partners 
pending  the  suit,  vary  the  right  of  the  pa  i  ties, 
or  the  testimony  by  which  the  respective 
claims  must  be  supported  lb* 

3.  When  the  books  of  the  firm  appear  bal- 
anced, the  new  partner  has  a  right  to  notice  of 
the  claim  agaiost  the  firm,  rather  than  that 
the  person  dealing  should  have  notice  of  the 
change  in  the  firm.  lb. 

4.  The  law  allowing  the  creditors  of  a  firm 
a  preference  to  the  ci  editors  of  each  p*rtrrer,in 
attaching  the  property  of  the  firm,  has  never 
been  adopted  in  this  state .— iJoe/  vs.  Shepard- 
son.  120 

5.  The  interest  of  one  partner  in  the  goods 
of  the  firm  cannot  be  attached  to  any  avail, 
without  taking  the  goods  themselves.  lb. 

6.  The  officer  thus  attaching  is  not  a  tres- 
passer by  taking  the  undivided  poition  of  the 
separate  debtor,  though  the  firm  prove  to  be 
Insolvent.  lb. 

7.  In  this  state,  the  property  of  the  partners 
Is  attached  as  if  they  were  teuants  in  common. 

/*. 

8.  In  an  action  on  book  account,  the  plain- 
tiff may  recover  for  articles,  which  have  aris  • 
en  from  partnership  deal  between  plaintiff  and 
defendant,  when  the  suit  does  not  draw  into 
the  controversy  the  partnership  balance.- Saw- 
yer vs.  Proctor.  580 

See  Monet  paid,  no.  1. 

Joinder  of  parties,  no.  1,  2. 
Set  opt  no:  1. 

PATENT. 

1.  In  a  a  action  on  promisory  note  given  for 
the  purchase  of  the  payee's  patent  right  of  ma- 
king, using  and  vending  saddles  of  a  particu- 
lar description,  it  i*  not  relevant,  under  the 
plea  ofnon  assumpsit,  for  the  defendant  to 
show  that  the  invention,  for  which  the  patent 
was  obtained,  is  useless  and  of  no  value.-TPi'//- 
iams  vs.  Hicks.  36 

2.  It  is  not  a  valid  defence  to  such  an  action, 
that  the  vendor  of  the  patent,  in  order  to  in- 
duce the  defendant  to  purchase  the  right,/aJ»e- 
ly  represented  to  him  that  one  NHi  saddler 
by  trade,  had  offered  a  large  sum  for  the  right 
of  making,  using  and  vending,  the  patent  sad- 
dles, in  a  particular  district,  and  that  the  uni- 
form price  for  a  licence  to  make  said  saddles 
was  $3,00  each,  and  that  the  defendant  was 
induced  to  purchase  said  right  by  such  repre- 
sentations.    Such    representations,    though 


false,  and  made  with  a  view  Co  induce  the  de- 
fendant to  purchase,  do  not  constitute  a  freed 
whereby  the  defendant  can  avoid  the  nets.  A. 

PAYMENT   OP   MONEY, 

1.  One  who  pays  money  to  another  may,  at 
the  time  of  payment,  direct  thea  pplicaiioMod 
on  his  neglecting  to  do  so,  the  payee  bas  tbs 
right  to  make  the  application  at  any  reason- 
able lime  after,  but  is  not  obliged  to  make  it  it 
the  time  of  receiving  the  money.— Briggw. 
Williams  etaL  283 

2.  If  neither  party  elect,  the  Court  will  di* 
rect  the  payment  to  be  applied  on  those  debts 
which  are  not  well  secured,  in  pre/ersiice  to 
those  which  are.  A. 

3.  A  note  with  surely,  received  as  payneat, 
must  operate  as  payment. — Curtis  vs.  hp 
ham.  *87 

PAUPER. 

1.  One  town  cannot  recover  of  another  tows 
their  expenses  in  support  of  a  pauper  resident, 
even  in  sickness^xcept  those  that  accrue  sfur 
an  order  of  removal  is  made. — Londsnderyn* 
Windham.  1* 

2.  The  expense  of  removal  cannot  be  sere- 
covered,  unless  the  pauper  be  sick  and  unibts 
to  be  removed,  when  the  order  is  made.       '*• 

3.  A  pauper's  being  deranged  does  not  pre- 
vent an  order  of  removal.  **• 

4.  An  order  for  the  removal  of  N  H  «  P«u" 
per,  his  family  and  effects,  from  one  Iowa  to 
another,  is  valid  as  to  N.  H.  only,  and  will  ks 
quashed  as  to  the  family.—>/Vew*«ry  *** 
Brunswick.  w» 

See  Service  m  process,  do.  1. 
Warhirg,  no.  1. 
Settlement. 

PLEADING,  no.  1,  S. 
IlfPSMBTIPYIVG  BOHD,  OO.  1. 

PLEADING. 

1.  A  motion  tp  quash,  pointing  out  severs! 
distinct  causes,  can  avail  only  wn'*  ^J?1 
causes  appear  of  record.-  Wataford  f9-^r0zL 

field.  *J 

2.  Such  facts  as  do  not  appear  of  recert 
must  be  pleaded  in  a  traversable  form*     *•■ 

See  Trespass  no.  3, 4. 

PLEDGE. 

1.  One  cannot  recover  the  amount  of  a  art- 
ney  pledge,  till  he  has  discharged  the  claknftf 
which  the  pledge  was  made.though  the  pledge 
have  neglected  and  refused  to  pay  the  see* 
at  the  time  stipulated.-Setftdfc  vs.  .#•»»».  W 

See  Trustee,  no.  2. 
Evidence,  no.  6. 

POOR  DEBTORS. 

1.  By  the  act  passed  in  1«W,  for  i*  *JJ" 
fit  of  poor  prisoners,  no  notice  need  be  !»»•■ 
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to  a  creditor,  residing  out  of  the  county  where- 
in tbe  jail  it  situated,  oi  the  intention  of  a 
prisoner  to  tako  tbe  oath  prescribed  for  poor 
debtors,  in  cases  where  there  is  no  appoint- 
ment of  an  agent  or  attorney  endorsed  on  the 
execution.— Bennct  i*.  Morrill  et  al.         322. 

POSSESSION. 

1.  Possession  of  personal  property  must  ac- 
company and  follow  the  sale,  or  the  sale  will 
not  be  valid  against  creditors.— iJafcfccWer  vs. 
Carter.  168 

2.  Not  so  of  a  sheriff's  sale  on  execution, 
where  all  is  in  good  faith.  lb. 

3.  An  auction-sale  by  a  sheriff,  made  by 
agreement  of  the  parties  interested,  and  with- 
out any  previous  advertisement,  and  not  under 
any  legal  precept  warranting  the  sale,  is  not 
a  sheriff's  sale  within  ihe  above  exception,  lb. 

4.  C  in  the  spring  rented  a  farm  of  one  N 
for  the  ensuing  season,  and  afterwards  let  out 
a  quantity  of  the  growing  grass  to  B  to  cut  and 
make  into  hay,  giving  to  B  one  half  foi  his 
Jabor  :  when  B  had  deposited  nearly  the 
whole  of  the  hay  in  tho  barn  standing  on  the 
premises,  he  purchased  C's  half,  but  let  it  re- 
main in  the  barn  as  before.  The  farm  was  af- 
terwards hired  by  another  tenant,  who  mov- 
ed into  the  house  in  the  fall  after  ;  but  C  re- 
mained on  the  premises  till  the  next  spring, 
•and  kspt  a  cow  in  the  barn  through  the  winter. 
On  the  5th  January  the  hay  was  takeo,  and 
afterwards  sold,  on  an  execution  against  C  as 
his  property.  It  was  held  that  there  had  not 
been  a  sufficient  change  of  possession  to  enti- 
tle Bto  recover  against  tbe  execution  creditor. 
-~Bealtie  vs.  Robin.  181 

See  Evidence  no.  5, 6,  T. 
Fraudulent  bales. 
Sals  and  delivery,  no.  1. 
Presumption,  no.  1. 

PRACTICE. 
See  Levy  or  execution,  no.  2, 3, 

PRESUMPTION. 

1.  An  open  and  exclusive  possession  and 
Improvement  oi  land  for  any  considerable  time 
claiming  title  thereto,  is  such  presumptive  ev- 
idence of  title  iathe  poesessor,that  an  attach- 
ing creditor  of  a  third  person  in  whom  the  re- 
cord evidence  of  title  is,  will  be  held  to  be 
affected  with  notice  of  a  deed  from  his  debtor 
to  tho  party  in  possession,  though  such  deed 
may  have  been  recently  given,  in  execution 
of  a  contract  of  purchase  under  which  tbe  pos- 
session was  taken,  and  not  recorded. — Rubiee 
vs.  Mead.  644 

See  Administrators  & EXECuTORg.no.  1 
Highways,  no.  2. 

PRINCIPAL   AND   AGENT. 

1.  One  cannot  avail  himself  of  a  note  and 
mortgage  taken  to  him  by  another  acting  as 
bis  agent,  and,  at  the  sama  time,  reject  tbe 

— -  --J  ...juu..  ~»  _k:_i.  a..   ~~.~  ^.«. 


PRIVILEGE. 

1.  The  privilege  from  testifying  to  facts, 
confidently  communicated  to  the  witness*  is 
confined  to  attornies,  and  does  not  extend  to 
confidential  communications  made  to  other 
professional  men  in  the  way  ol  business.- 
Dixon  vs.  Parmelee.  185 

2.  And  the  privilege  does  not  extend  to 
all  disclosures  made  by  a  client  to  his  attorney, 
but  is  strictly  limited  to  those  which  are  made 
in  professional  business,  pending  .  tbe  rela- 
tion of  counsel  and  client.  lb, 

3.  A  discharge  from  execution  upon  ha- 
beas corpus*  predicated  upon  tbe  debtor's  being 
privileged  from  arrest  by  his  attendance  on 
court  at  the  time,  is  no  bar  to  his  being  after- 
wards arrested  upon  a  new  execution  upon  tho 
same  judgment.— Eldrtd  vs.  PPrighl.      462 

PROBATE  COURT. 

1.  Jurisdiction  of  the  probate  court  in  this 
state,  being  secondary,  all  expenditures,  not 
properly  arising  fiom  the  care  of  the  property 
here,  must  be  adjusted  in  tbe  probate  court 
where  the  will  was  first  proved. — Hapgood  vs. 
Jennuon  el  al.  294 

2.  A  court  of  probate  is  a  court  of  special 
and  limited  jurisdiction,  deriving  all  its  author- 
ity from  statute  ;  and  if  it  appear  on  the  face 
of  its  proceedings  that  it  has  exceeded^the  au~ 
thority  given  it  bylaw,  its  orders  and  decrees 
are  absolutely  void,  and  may  be  treated  as  a 
nullity .-Hardijnclc  et  ux.  vs.  CUaveland.  329 

See  Dower,  no.  3. 

Guardian,  no.  1,  2. 
Appeal,  no.  3,  4. 

PROMISSORY  NOTE. 

1.  The  endorser  of  a  note  waives  the  notice 
to  which  he  is  eotitled,by  promising  payment, 
when  notice  of  non-payment  is  given  him  at 
an  earlier  hour  of  the  day  than  the  law  re- 
quires.—Seely  vs.  Bisbee.  105 

2.  A  note  dated  August  25th  and  payable 
in  four  years  from  date,  falls  due  August  28th 
if  three  days  of  grace  are  allowed. — Ripley  vs. 
Qretnleaf.  129 

3.  If  the  holder  of  a  note  take  collateral  se- 
curity, the  endorser  is  not  thereby  discharged, 
unless  the  right  of  action  on  the  note  be  sus- 
pended by  such  act  of  the  bolder.  lb. 

4.  The  endorsee  of  a  note  void  in  its  crea- 
tion, may  recover  of  the  endorser  with  out  prov- 
ing a  demand  of  the  maker. — Chandler  vs. 
Mason.  193 

5.  But  if  tbe  endorsee  would  excuse  his  neg- 
lect to  make  demand  of  the  maker,  by  show- 
ing the  note  to  have  been  given  without  good 
consideration,  he  must  prove  the  fact  by  such 
witnesses  as  would  be  competent  to  testify  to 
the  same  fact  in  a  suit  against  the  maker,  lb. 

See  Patent  no.  1,  2. 

Endorsement,  no.  1,2, 
Money  paid,  no.  2. 
Joint  and  several  actions,  no.  1. 
Bajtardy,  no.  1,2. 
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f&CEIFT. 
See  Bill  of  Exchahgs,  no.  1,  Sf. 

|  RECORDS. 

1.  An  ancient  record  of  a  deed,  contained  iir 
a  book  kept  for  the  puipote  of  recording  deeds 
and  in  the  band  writing  of  the  town  clerk  inr 
office  at  the  time,  though  not  signed  or  certifi- 
ed by  the  clerk,  is  admissible  evidence,  not  on- 
ly to  prove  the  deed  recorded,  but  also  of  the 
execution  and  contents  of  the  deed,  the  orig* 
inal  being  lost  or  destroyed.— -Booge  vs.  Par- 
tons.  456 
«  REFEREE^. 

1.  When  a  rule  of   reference  fnade   under 
the  statute  ruthorites    all  or  a   major  part  of 
I       the  referees  to  make  a  report,  all  must  be  pre- 
!       tent  and  heat  the  parties  on  the  matters  sub- 
mitted.-»-£fowflrtf  vs.  Conro.  492 

2.  But  if  the  parties  mutually  agree  to  dispense 
with  the  attendance  of  one  of  the  referees,and{ 
In  pursuance  of  such  agreement,  appearand 
submit  to  a  hearing  before  theothers,lhe  report 
will  not  be  set  aside  oh  the  ground  that  all 
were  not  present  at  the  hearing.  lb* 

3.  The  report  of  referees  will  be  rejected, 
where  they  have  refused  to  hear  the  evidence 
of  an  agreement  between  the  parties,  that  they 
should  exercise  chancery  powers,if  proper  ev- 
idence for  such  powers  was  presented.— BeJ- 
iowt  et  al.  ys.  Ingham,  675 

RELIGIOUS  SOCIETIES. 

1.  Persons  Forming  a  society  under  the  act 
I       of  1797,   "for  the  support  of  the  gospel,"  are 

not  confined  to  the  town  where  such  society  is 
organized. 
i  £.  The  individuals  composing  the  society 

may  bind  themselves  by  contract  to  fay  a  cer- 
tain, turn  annually  fir  the  support  of  the  preach 
zng  of  the  gospel^  and  cannot  discharge  tnehi- 
eelves  ftom  the  obligation  by  changing  their 
religious  sentiments.  They  can  only  be  dis- 
charged by  a  vote  of  the  society,  and  that  ap^ 
pearing  of  record.-- Cong.  Soc'y  of  Woodstock 
vs.  Swan,  228 

RELIEF. 

t.  Where  the  select-men  make  a  convey- 
ance of  glebe  land,  and  receive  a  note  for  the 
consideration  money,  securedby  a  mortgage  on 
the  estate  conveyed,  and  other  lands,  a  court 
of  chancery  will  grant  such  relief  as  equity  re- 
quires, to  set  both  parties  back,  and  put  their 
contract  into  such  form  as  the  law  will  sanc- 
tion.— Lampson  et  al.  vtJfew-Haven.        14 

2.  A  court  of  equity  will  not  grant  relief 
from  a  judgment,  alleged  to  have  been  obtain- 
ed by  fraud,where  the  relief  asked  for  is  mere- 
ly a  reduction  of  the  damages. — County  of  Et' 
ttx  vs.  Berry.  161 

3.  Nor  will  chancery  in  such  case  interfere 
1^^  where  the  amount  in  controversy  it  small.  lb. 


£EVfEV?V 

See  Costs,  do.  2,3. 

SALE  AW  &  DELIVERY. 

1 .  The  vendee  having  purchased  a'  nambtff 
of  sheep  which  were  In  the  possession  ao<f 
keeping  of  B,  requested  B,  to  whom  be  gave 
notice  of  the  purchase,  to  act  fbr  him  in  se- 
lecting the  sheep,  and  to  take  a  delivery  of+vt 
keep,  tbem'for  htm ;  to  which  B  ejected ;  and 
a  short  time  afterwards  a  selection  was  mads 
ander  the  purchase,  and  the  sheep  delivered  by 
the  vendor  to  B,  who  marked  them  with  the 
Initials  of  the  vendee's  name,  and  kept  tbesf 
tfoi  him  in  the  same  situation  as  Defers,  uotfl  / 

they  were  attached  by  a  creditor  of  the  ven- 
dor. It  was  held  that  such  a  sale  and  delta* 
ry  of  possession  was  sufficient,  and  the  attach* 
ing  creditor  was  held  tcr  be  liable  to  the  tvo* 
dee  in  air  action  of  avevpass.— Barney  m 
Brown.  $14 

See  PKottcmion,  no.  1,  2,3, 4* 
SCIRE  FACIAL. 

See  AvERttEnT,  no.  1,  % 

StiBvlCR  OF  PROCESS. 

1.  When  a  warning  directs  a  constable  ttf 
Wftrn  several  persons  to  depart  the  town,  the 
return  must  show  that  the  officer  left  a  copy 
with  each — Water  ford  vs.  Broohfithi.      800 

2.  If  the  service  of  a  petition  eodeitatiot 
be  made  after  sunset  on  Saturday  eveeiityiHs 
process  will  be  abated.-CovendisA  vs.  WeaiK- 
trsJUld  Turnpike  Co.  *3i 

SET  OFF*. 

1.  An  account  against  a  plaintiff  may  W 
filed  in  offset  srgainst  art  account  in  bis  favor 
as  surviving  partner,  when  itdoesnot  appear 
that  the  partnership  creditors  fhave  any  lie* 
upon  the  balance  of  the  plaintiff's  ftcMuot'i: 
Meader  vs.  Leslie.  &* 

SETTLEMEMt* 

1.  UnoVr  the  statute  of  1801,  by  which  i 
settlement  was  acquired  by  a  year's  residence 
in  any  town  without  being  warned  to  depart* 
the  residence  oF  a  man  could  not  be  contksow 
by  his  wife  and  family  in  hie  absence  from  the 
state,  so  as  to  confei  on  him  a  legal  settlement 
unless  they  continued  together,  keeping  doom 
asafan^.--^«WWei»nvs.Pei*lto^-    » 

SHERIFF. 

1.  When  the  sheriff  takes  a  prison  Writ 
there  i«  no  cause  of  action  against  fahn  till  »PJ 
bond  is  demanded.-JSTnTA  vs.  Ware  et  ff.  "« 

2.  Afat  damnificatuM  n  no  plea  to  a  suit 
brought  by  the  sheriff  upon  a  prison  bond,  i  w 
other  obligatory  parte  of  the  bond  must  be  aj* 
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Wrote  If  for  property  anachedbyhim,iie  may  sue 
thereon  in  his  own  name  to  recover  the  value. 
Spencer  vs.  Williams  etaL  209 

4.  In  an  Action  on  a  receipt  given  to  toe 
sheriff  for  property  attached  by  him,  the  de- 
fendant will  not  be  permitted  to  prove  that  the 
goods  mentioned  in  the  receipt  were  not  actu- 
ally attached,  nor  that  no  such  property  was 
ever  io  the  sheriff^  possession,  nor  delivered 
jby  him  to  the  defendant.  lb. 

.   $ee  Jail  BonD,  no.  1,2. 

sheriff's  sale. 

1.  The  copy  of  an  officer's  return  on  an  ex? 
*cution  may  be  given  in  evidence  to  show  the 
validity  of  a  sale  made  by  virtue  of  the  exe- 
cution, though  the  return  do  not  state  the 
place  of  sale.  The  return  wjll  be  sufficient  if 
it  appear  therefrom  that  there  was  .a  lime  and 
■place  appointed  in  the  ao>ertisejneot»and,un- 
less  the  contrary  appear,  it  will  be  presumed 
the  advertisement  was  legal,  especially  if  both 
creditor  and  debtor  attended  at  the  time  and 
.|>lace  rfreale .—*Beattie  vs.  Robin,  181 

2.  Though  the  officer  do  not  make  a  for- 
•mal  application  of  money  received  by  the 
#eie  of  property  on.an  execution,nor  return  any 
items  of  charges  for  the  sale,  yet  if  the  credi- 
tor endorse  on  the  execution  a  sum  equal  to 
the  whole  amount  raised  -by  the  sale,  it  will 
be  presumed  that  the  whole  proceeds  of  the 
■  saJe  have  been  applied  on  the  execution.    /». 

See  Possession,  no.  2,  3. 

•6LANTXBB. 

See  Costs,  no.  2,  3. 

SMALL   POX. 
See  Tpwjrs,  powxrs  of,  no.  2. 

SUBSCRIPTION. 

1.  B,  with  a  number  of  other  persons  signed 
a  subscriplion-paper,theteby  promising  to  pay 
to  the  University  of  Vecmont  fifty  dollars,  for 
the  purpose  of  erecting  such  suitable  college 
buildings  as  tho  corporation  thereof  should 
think  advisable.  In  an  action  brought  against 
B,  after  the  erection  of  the  buidlding*,  to  re- 
cover Jlhe  amount  of  his  subscription,  it  was 
held  that  the  acceptance  of  the  subscriptions 
by  the  corporation,  and  the  actual  commence- 
ment of  the  work,  with  a  view  to  complete  the 
fame,  so  consummated  the  contract,  that  B 
could  not  avoid  payment  on  the  ground  that 
there  was  no  consideration  for  the  promise. — 
University  vs.  Buell.  48 

2.  When  one,  by  voluntary  subscription! 
promises  to  pay  in  labor  or  materials,  at  his 
option,  another  season,  for  the  purpose  of  erec- 
ting a  public  building,  and  who  can  be  pre- 
sumed to  know  that  the  building  is  being  erec- 
ted, a  demand  on  htm  for  the  labor  or  materi- 
al*, previous  to  the  completion  of  the  work,  is 
not  necessary.  A  demand  made  after  the 
building  is  finished  is  sufficient,  if  the  payee  is 
ready  and  willipg  to  receive  such  pay  at  the 
place  where  the  building  is  erecting,  or  at  any 
other  place  equally  convenient  for  the  promts- 


must  make  art  nffisr  of  payment  to  the  commit- 
tee appointed  to  eiect  said  building,  or  to  th* 
person  or  persons,  to  whom  his  subscription 
has   beeu  assigned.  lb. 

SUMMONS. 

1.  If  a  writ  of  attachment  be  served  by 
leaving  a  copy  with  the  defendant,  the  ser? 
vice  will  operate  as  a  summons,  and  is  suffi- 
cient to  hold  the  defendant  to  trial. — Brewer 
tt  al.  vs.  Story  el  aU  28} 

SURETY. 
Gee  Mortgage,  no.  1,2. 

iNDEBttVIf*? mo  bond,  no.  4,  £• 
FRAUSfTLXOT  BALIS,  no.  1.  ' 

STATUTE, 

See  T&jBSjPASS,  no.  1. 


TENDER. 

See  Subscription,  no.  S. 

TERM  OF  THE  COURT. 

1.  A  term  of  the  «ourt,  holden  by  adjourn- 
ment, under  the  statutes  of  this  state,  is  a  dis- 
tinct term,  and  not  a  continuation  of  the  for* 
merterm  ;  and  an  adjudication,  that  the  Of  J, 
from  which  the  pause  of  action  in  any  case  cc- 
crued%  was  wilful  and  malicious,  in  order  tQ 
preclude  a  debtor  from  the  benefits  and  privi- 
leges of  the  "act  relating  to  jails  and  jailors, 
and  for  the  relief  of  persons  imprisoned,"  must 
be  made  at  the  term  when  the  judgment  is  ren- 
dered, and  not  at  a  subsequent  adjourned  • 
term. — Hoar  vs.  Jail  Commissioners.       4/02 

TIME  PIECE. 

See  Exemption  from  attach  KxnT,noJ3 

TOWNS,  FOWER  OF. 

1.  A  town  can  give  no  title  to  glebe  lands 
therein,  except  by  a  lease  with  annua)  rent,  as 
pointed  out  by  the  sta tute. -£a»ttMon  et  aJ.vs. 
NewHaven.  14 

2.  The  selectmen  of  any  town,  the  inhabi- 
tants of  which  are  exposed  to  the  spreading 
of  the  small  pox  among  them,  may  prevent 
such  spread,  by  procuring  the  innoculation  for 
the  kine  pox  among  those  exposed,  and  the 
town  may  legally  vote  a  tax  to  defray  the  ex? 
pense  of  the  same. — Hascn  vs*  Strong.      4fiT 

See  IffDJMcniFTinG  coo  tract,  no.  1. 

TURNPIKE  GATE. 

1.  An  act  incorporating  a  turnpike  compa- 
ny, exempted  persons  from  the  payment  of  toll  - 
at  any  of  the  turnpike  gates,  who  should  be 
going  uon  the  ordinary  business  of  family  con- 
cerns." The  defendant  was  carrying  materi- 
als for  the  repair  of  buildings  upon  afarm,six 
miles  distant  from  his  own  residence,  and  in 
the  occupation  of  a  tenant.— Held,  that  he 
was  not  entitled  tfrlfji  exemption.— G.  M.  T. 
Co.  vs.  Hjptvungwaf/.  513L^ 


too 
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•aid  gate."  Held  that  a  per  ion  who  was  ex- 
empted, in  respect  of  his  business  at  the  time 
of  passing,  from  the  payment  of  toll,  did  not 
Incur  this  penalty,  though  he  should  hate  re  • 
fusen  to  pay  toll,  and  forcibly  passed  the  gate 
without  making  known  his  business,  or  uotifr* 
ing  his  exemption  to  the  toll  gatherer.        /&. 

TRESPASS. 

1.  An  action  of  trespass  on  the  8th  section  of 
the  statute  to  prevent  trespasses  will  not  lie 
against  two  separate  owners  of  dogs  for  the 
injury  done  by  them  jointly. — Adeem*  vs.  Hall* 
ttal.  9 

2.  Trespass  is  the  proper  action  where  there 
is  an  arrest  on  a  legal  process,  but  made  by  a 
person  not  legally  authorised  to  serve  the 
same. — Bttbe  vs.  Steel.  314 

3.  In  an  action  of  trespass*  where  defendant 
pleads  son  assault  demesne*  and  plaintiff  replies 
de  injuria  sua  prop rto,the  plaintiff  may  prove 
that  the  defendant's  assault  upon  him  was 
aggravated  and  unnecessary  in  self  defeuce,&c. 
Elliot  vs.  Kilbutn.  470 

4.  But  where  plaintiff  in  an  answer  to  euch 
plea,  would  justify  his  own  assault,  he  must 
new  assign  the  matter  of  such  justification,  lb. 

See  Impounding  cattle,  no.  1.  2. 
Easement,  no.  I. 
Justices  of  the  peace,  no.  1. 
Common,  uo.  1. 

TROVER. 
See  Attachment,  no.  1, 2, 3; 

TRUSTEE. 

1.  One  receiving  trust-property,  knowing  it 
to  be  such,  in  payment  of  hi*  own  debts,  is  li- 
able to  account  for  the  same,  to  the  cestui  que 
trust— Towle  vs.  Mack  et  al.  19 

2.  If  defendant,  in  rendering  an  account  of 
trust  properly,  would  avail  himself  of  a  pledge 
of  personal  property  to  secure  to  him  a  sum  of 
money,  must  not  answer  by  merely  describing 
the  pledge  :  but  must  avor  what  sum  was  due 
to  which  the  pledge  might  attach,  lb 

3.  Though  the  defendant  deny  the  trust  set 
up  in  the  bill,  yet  if  he  acknowledges  those 
facts  which  show  the  trust,  the  orator  will  be 
entitled  to  his  account.  lb 

4.  The  trustee  is  entitled  to  have  the  costs 
and  expenses  of  suits  and  an  arbitration  allow 
ed  him,if  expended  in  good  faith  in  the  concern 
of  the  trust;  but  not  the  costs  suffered  after 
he  has  been  called  upon  and  refused  to  sur. 
render  the  trust.  lb 

5.  A,  having  become  surety  for  B  to  one 
C,  received  /torn  B  a  note,  and  mortgage  on 
land,  for  security,  Afterwards,  B  sold  the 
mortgaged  premises,  and  the  purchaser  there- 
upon executed  his  note  to  A  for  the  amount 
then  due  on  the  debt  owing  toC  for  which 
A  had  become  surety,  and  A  at  the  same 
time  discharged  his  lien  upon  the  laud,  and 
agreed  to  deliver  up  .to  the  purchaser  the 
itote  signed  by  hiiu,  on  his  paying  the  debt 
due  to  C.  In  a  true}**  action  brought  a- 
gainst  A  as  the  trusts*  of  •  it  was  held, 
tfatt.A  was  not  chargeable— ^frgson/ vs.  £«. 


VStTRT. 

Sea  Fraudvlsht  sales,  no.  L 


VARIATION  OF  THE  COMPASS. 

See  Eject MEnT,  no.  2. 

VENDOR  AND  VENDEE. 

1.  Where  A,  B  and  C,  being  joint  own* 
era  of  a  large  amount  of  real  and  personal 
estate,  sold  the  same  on  credit  to  the  defend- 
ants, who  executed  to  each  of  the  vendors 
separate  securities  for  his  portion  of  the  pur- 
chase money;  Held,  that  in  an  action  by 
A  upon  the  notes  thus  executed  to  him,  the 
defendants  were  not  entitled  to  prove  fraud- 
ulent  representations  of  the  vendors,  for  the 
purpose  of  reducing  the  damages;  the  defend* 
ants  not  having  rescinded  the  purchase.— 
Walker  vs.  Smith  et  al  539 

See  Fraud ULEnT  SALES,  no.  X,  3,  4* 

VENDUE   SALES. 

1  A  collector  of  land  taxes  must  give 
bonds  before  he  advertises  his  sales,  or  the 
sale  will  be  invalid.-Cotf  vs.  WeUs.         318 

VERDICT. 

1.  In  civil  actions,  the  defendant  Is  not  en- 
titled to  a  verdict,  merely  because  the  jury 
have  doubts  of  the  sufficiently  oi  the  evidence. 
Spencer  vs.  Daggett*  92 

2.  Where  a  jury,  in  an  action  on  book  be* 
fore  a  justice  of  the  nytce,  returned  a  verdict 
that  the  defendant  dm  not  assnme  and  prom* 
iee,  which  was  accepted  by  the  court,  and  a 
judgment  rendered  thereon,  it  was  held  that 
the  informality  of  the  verdict  was  not  aground 
for  an  audita  querela. — Mason  vs.  Lawttntt. 

560 
If  necesary,  the  court  may  order  an  infor- 
mality, like  the  one  above  mentioned,  to  be 
corrected,  and  the  verdict  to  be    recorded  in 
proper  form.  lb. 

W 

WAOER. 
1.  One  cannot  recover  for  property  won  of 
another  on  a  wager,     That  a  certain    chaise 
was  the  property  of  A  B.  CoUamer  vs.  Day.  144 

WARNING. 

I.  A  iteming  signed  by  the  (elect  men  of  a 
town,  as  such,  notifying  a  person  to  depart 
said  town,  to  prevent  his  gaining  a  legal  settle* 
ment  therein,  is  valid,  though  the  name  of  the 
town  be  not  annexed  to  the  signatures  of  the 
select  men  who  signed  the  warning.  Shrews- 
bury vs.  Mount  Holly.  220 

WILFUL  AND  MALICIOUS  ACT. 

See  Term  op  the  Court,  no.  1. 

WITNE8S. 

1.     If  an  action  of  assumpsit  be  brought 
against  two  persons,  and  one  of  them  suffer 
a  judgement  by  default,  he  cannot  be-  a  wit- 
ness in  the  same  suit    for  the  other  defend- 
ant.   Kimball  vs.  Lamson,  12S 

See  Promisobt  notes,  ne.  5. 
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